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BOOK    III. 
CHAPTER  I. 

INTRODUCTORY  MATTER. 

IN  the  First  Volume  I  endeavoured  to  explain  the  vari- 
ous proceedings  previous  to  a  decree ;  and  the  manner  of 
enforcing  it.  I  now  propose  to  treat,  first,  of  the  course 
necessary  to  be  pursued,  to  alter  or  vary  a  decree  ;  and, 
secondly,  of  the  mode  of  satisfying  the  inquiries  directed 
by  it. 

The  first  inquiry  will  lead  me  to  consider ;  as  to  the 
enrolment  of  a  decree  ;  as  to  the  manner  of  varying  it  by 
petition ;  by  appeal,  or  rehearing ;  by  an  appeal  to  the 
House  of  Lords;  and  by  a  bill  of  review.  The  other 
inquiry  will  involve  the  considerations  of  the  proceedings 
consequent  upon  an  issue,  or  on  a  case  being  directed ; 
and  the  manner  of  satisfying  the  usual  inquiries  referred 
by  a  decree  to  the  Master. 
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ENROLMENT  OF  A  DECREE  OR  ORDER.(a) 

Effect  of  in  preventing  a  rehearing  or  appeal,  2.  Cannot  be  partial,  or  as  to  one  part 
of  a  decree,  2.  When  necessary  to  enable  a  party  to  appeal  to  the  House  of  Lords,  3. 
Effect  of,  in  giving  security  to  title,  3.  In  preventing  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  3.  Enrolment  of  a  decree  to  account,  3.  Enrolment  by 
whom,  and  how  done,  4.  Petition  to  enrol  nunc  pro  tune  when  necessary,  4.  Effect 
of  a  caveat  against  enrolment,  5.  Effect  of  death  of  a  party  in  preventing  enrol- 
ment, 6.  On  what  ground  enrolment  vacated,  6. 

IP  one  party  wishes  to  prevent  another  from  appealing 
to  the  Lord  Chancellor  from  a  decree  or  order  of  the 
Court  below,  or  from  rehearing  a  cause  before  the  judge 
pronouncing  the  decree  or  order,  he  must  enrol  the  same. 
The  effect  of  enrolling  the  decree  either  of  the  Master  of 
the  Rolls,  or  of  the  Vice  Chancellor,  is  to  make  it  the 
decree  or  order  of  the  Lord  Chancellor,  and  consequently 
to  prevent  a  rehearing  of  the  cause  before  either  of  these 
judges,  or  an  appeal  from  being  presented  to  the  Lord 
Chancellor.  The  effect  of  enrolling  a  decree  pronounced 
by  the  Lord  Chancellor,  is  to  prevent  the  same  being 
reheard  by  him. 

A  decree  cannot  be  partially  enrolled;  so  that  if  a 
defendant,  interested  in  one  portion  of  a  decree,  wishes 
to  prevent  an  appeal  or  rehearing,  as  to  that  part,  he  must 
enrol  the  whole  decree.  On  the  other  hand,  if  a  party 
appeals  on  one  point  in  a  decree,  that,  prevents  any  other 
[  *3  ]  *party  from  enrolling  the  decree  until  the  appeal 
has  been  disposed  of. 

By  the  enrolment  of  a  decree,  the  party  desirous  of 
appealing  is  compelled  to  resort  to  the  House  of  Lords. 

An  enrolment  of  a  decree  is  not  only  necessary,  where 
one  party  wishes  to  prevent  the  other  from  appealing  or 
rehearing,  but  is  required  to  enable  a  party  to  appeal  to 
the  Lords,  or  to  give  security  to  his  title ;  thus,  if  a  party 
feel  himself  aggrieved  by  a  decree  of  the  Master  of  the 

[a]  This  chapter,  it  will  be  perceived,  relates  to  the  peculiar  local  practice  of  the 
English  Chancery.  The  practice  of  the  various  American  courts  of  equity^  on  the  sub- 
ject  of  the  enrolment  of  decrees,  is  so  variant,  and  depends  so  exclusively  on  local  rules, 
M  to  render  a  reference  to  it,  in  the  notes,  unnecessary,  as  well  as  unprofitable. 
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Rolls,  or  of  the  Vice  Chancellor,  and  desires,  instead  of 
appealing  to  the  Lord  Chancellor,  to  appeal  direct  from 
either  of  them  to  the  House  of  Lords,  he  enrols  the 
decree.  Where  a  question  of  title  has  been  decided,  it  is 
often  prudent  to  enrol  the  decree,  since  the  time  allowed 
by  the  standing  orders  of  the  House  of  Lords  to  appeal, 
is  computed  from  the  enrolment,  and  not  from  the  date  of 
the  decree.  (General  Orders,  24th  March,  1725.) 

An  enrolment  also  prevents  a  party  from  rehearing  a 
decree  or  order,  on  error  apparent ;  or  on  discovery  of 
new  matter,  from  filing  a  supplemental  bill  in  the  nature 
of  a  bill  of  review ;  and,  in  both  cases,  compels  him  to 
file  a  bill  of  review.  It  also  enables  a  party,  in  case  of 
another  suit  being  instituted  for  the  same  purpose,  to 
plead  the  former  decree,  which  he  cannot  do,  unless  it 
has  been  enrolled. 

In  Staunton  v.  Oldham,  Atk.  382,  it  is  said,  that  the 
Court  never  suffers  a  decree  to  account,  to  be  signed  and 
enrolled,  because  it  ties  up  their  hands  from  relieving,  if 
there  should  have  been  any  defect  in  the  directions  of  the 
decree.  This  case  appears  to  have  been  altogether  dis- 
regarded in  practice ;  and  in  enrolling  decrees  no  distinc- 
tion has  been  made  between  decrees  directing  an  account 
*and  other  decrees.  The  point  was  formally  [  *4  ] 
brought  to  the  attention  of  the  Court  in  a  recent  case  of 
Parker  v.  Downing,  1  M.  &  K.  634,a  and  the  doctrine  laid 
down  in  Staunton  v.  Oldham  disapproved,  and  the  accu- 
racy of  the  report  questioned.  The  Lord  Chancellor 
reviewed  the  cases  on  enrolment,  and  decided,  that  a 
decree  directing  an  account  might  be  enrolled. 

Any  person  (although  not  a  party  to  the  suit)  if  interested 
in,  and  a  party  to  an  order,  may  enrol  that  order.  The 
party  desirous  of  enrolling  a  decree  or  order,  leaves  the 
same,  or  an  office  copy  duly  passed  and  entered,  with  his 
clerk  in  court,  who  will  inform  him  what  orders,  reports 
and  papers,  will  be  required.  From  these  and  the  plead- 
ings in  the  cause,  the  clerk  in  court  prepares  the  docquet 
of  the  enrolment,  which  is  examined  by  the  Six  Clerk,  and 
signed  by  him.  The  docquet  is  then  left  with  the  secre- 
tary of  decrees  for  signature. 

If  the  decree  or  order  was  made  by  the  Master  of  the 
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Rolls,  the  secretary  procures  his  signature  to  the  docquet, 
after  which  he  procures  the  signature  of  the  Lord  Chan- 
cellor. If  the  decree  or  order  was  made  by  the  Vice 
Chancellor,  or  by  the  Lord  Chancellor,  it  is  only  signed 
by  the  Lord  Chancellor.  The  docquet  when  signed,  is 
returned  to  the  clerk  in  court,  and  is  afterwards  copied  on 
rolls  of  parchment.  These  rolls  and  the  docquet,  are 
preserved  amongst  the  records  of  the  Court. 

If  the  decree  or  order  proposed  to  be  enrolled  bears 
date  six  months  before  the  time  when  the  same  is  presented 
to  the  Lord  Chancellor  for  signature,  an  order  for  liberty 
to  enrol  the  same  nunc  pro  tune,  is  necessary.  For  this 
purpose,  a  petition  is  prepared  by  the  secretary  of  decrees, 
who  procures  the  same  to  be  answered  by  the  Lord  Chan- 
[  *5  ]  cellor,  *and  the  order  is  drawn  up  and  entered  by 
the  clerk  in  court.(l)  Lord  Camden  recognized,  that  six 
months  is  allowed  to  enrol,  and  after  that  an  order  nunc 
pro  tune.  (Deloraine  v.  Browne,  3  Bro.  C.  C.  643.) 

If  no  caveat  has  been  entered,  nor  a  petition  of  rehear- 
ing or  appeal  presented,  the  enrolment  may  be  signed 
and  perfected  as  soon  after  the  decree  has  been  passed 
and  entered,  as  the  party  can  procure  the  same  to  be  pre- 
pared. 

If  a  caveat  has  been  entered,  and  the  party  does  not 
present  a  petition  of  appeal  or  rehearing,  within  twenty- 
eight  days  after  the  enrolment  is  presented  to  the  great 
seal  to  be  signed,  and  notice  thereof  given  to  the  clerk  in 
court  of  the  opposite  party,  at  the  expiration  of  such 

(1)  The  petition  for  liberty  to  enrol,  nunc  pro  tune,  is  answered  by  the  Lord  Chan- 
cellor  at  the  same  time  that  he  signs  the  enrolment.  Formerly  no  order  was  drawn  up 
on  this  petition,  but  the  petition  was  annexed  to  the  docquet ;  at  present,  the  order  is 
drawn  up.  In  Parker  v.  Downing,*  1  M.  and  K.  634,  the  author  is  informed  by  the 
agent  to  the  clerk  in  court,  that  the  petition  was  answered  in  the  usual  way  to  enrol 
nunc  pro  tune.  Asa  precaution  the  same  was  left  with  the  registrar,  for  the  purpose  of 
having  the  order  drawn  up.  The  order  was  prepared,  leaving  a  blank  for  the  date  of 
the  decree,  which,  according  to  the  form  then  used,  was  not  recited  in  the  petition. 
When  application  was  made  for  the  order,  the  date  of  the  decree  was  filled  up  in  the 
order,  and  was  inserted  in  the  petition,  and  no  fresh  fiat  obtained.  In  the  mean  time,  a 
motion  was  made  to  vacate  the  enrolment,  on  the  ground  that  it  was  a  decree  for  an 
account,  which  was  refused,  but  the  enrolment  was  vacated,  not,  as  appears  by  the  judg- 
ment, on  the  ground  of  the  petition  having  been  irregularly  altered  ;  but  because,  at  the 
time  that  the  enrolment  was  signed,  the  order  to  enrol  nunc  pro  tune,  being  incomplete, 
there  was  no  authority  for  the  Lord  Chancellor  to  sign.  If  this  was  the  ground,  every 
enrolment  before  and  since  this  decision  is  bad,  as  it  was  and  is  still  the  practice  for  the 
Lord  Chancellor,  at  the  same  time  that  he  answers  the  petition  to  enrol  nunc  pro  tune, 
to  sign  the  enrolment,  and  both  are  returned  by  the  secretary  to  the  clerk  in  court  at 
the  same  time. 
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twenty-eight  days,  the  enrolment  may  be  signed  and  per- 
fected. 

A  petition  of  rehearing  or  appeal  prevents  the  enrolment 
being  signed.  It  does  not  appear  to  have  been  decided 
'whether  presenting  and  procuring  the  petition  to  [  *6  ] 
be  answered  is  sufficient  to  prevent  the  enrolment,  or 
whether  the  order  to  set  down  the  appeal  or  rehearing 
must  be  served.  I  infer  from  the  cases,  that  if  no  caveat 
has  been  entered,  the  order  must  be  served,  to  prevent 
the  decree  being  enrolled ;  but  that  if  a  caveat  has  been 
entered,  and  a  petition  of  appeal  is  lodged  within  the 
twenty-eight  days,  it  is  sufficient. 

The  death  of  a  party,  or  the  abatement  of  a  suit,  does 
not  prevent  the  decree  being  enrolled.  A  decree  being 
pronounced  in  Michaelmas  term,  and  the  defendant  dying 
soon  after,  on  a  motion  to  have  it  enrolled,  it  was  held 
by  the  Lord  Chancellor  to  be  a  thing  often  done ;  and 
that  it  was  like  a  judgment  at  law,  which,  if  pronounced 
before,  may  be  entered  after  the  party's  death,  and  the 
decree  was  enrolled  accordingly.  (1  Eq.  Cas.  Ab.  162.) 

TO  VACATE  AN  ENROLMENT. 

In  some  few  cases,  and  under  particular  circumstances, 
the  Court  has  allowed  the  enrolment  of  the  decree  to  be 
vacated.  If  there  has  been  any  irregularity  in  the  enrol- 
ment, or  if  the  docquet  has  been  left  for  enrolment  after 
a  petition  of  appeal,  or  of  rehearing  has  been  presented, 
or  again,  if  there  has  been  mala  fides,  or  any  thing 
approaching  to  it  in  the  opponent,  so  that  a  party  intend- 
ing to  appeal  has  been  lulled  into  security,  and  confiding 
in  a  mutual  understanding  that  the  decree  would  not  be 
enrolled,  has  not  entered  a  caveat  against  it,  the  Court 
will  vacate  the  enrolment. 

To  vacate  an  enrolment  on  the  last  ground,  the  oppo- 
nent *must  have  done  or  written  something  to  [  *7  ] 
induce  the  other  party  to  believe  that  he  acquiesced  in  the 
understanding  that  there  was  to  be  an  appeal  or  rehear- 
ing. A  bare  communication  of  an  intention  to  appeal  is 
not  considered  sufficient  to  prevent  the  other  party  from 
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proceeding  to  get  his  decree  enrolled.  (Barnes  v.  Wil- 
son,8 1  R.  &  M.  492.)  But  if  he  enters  upon  the  subject, 
and  discusses  as  to  the  effect  of  the  appeal,  or  in  any  way 
mentions  the  question  of  appeal  as  a  thing  mutually  under- 
stood, as  by  saying, "  let  no  time  be  lost  in  presenting  the 
appeal,"  (Stevens  v.  Guppy,  T.  &  R.  178,)  the  Court  will 
open  the  enrolment.  This  was  the  view  taken  of  the 
question  by  Lord  Lyndhurst  in  a  recent  case  of  Whitaker 
v.  Leach,  before  him  4th  Dec.  1834,  which  is  supported  by 
all  the  modern  authorities,  none  of  which  have  followed 
the  decision  of  Lord  Hardwicke,  in  Anon.  1  Ves.  325, 
where  one  of  the  grounds  for  opening  the  enrolment  was 
that  though  strictly  regular,  it  was  done  too  quickly.(l) 
On  this  point,  the  decision  of  Lord  Lyndhurst,  in  Barnes 
v.  Wilson,  1  R.  &  M.  492,a  wherein  he  says  a  party  has 
a  right  to  use  as  much  expedition  as  he  chooses  in  enrol- 
ling a  decree,  is  conclusive. 

In  Kemp  v.  Squire,  1  Ves.  205,(2)  the  enrolment  of 
the  decree  was  opened,  the  defendant  only  having  obtained 
his  majority  six  weeks  before  the  decree.  In  that  case 
two  authorities  were  cited  in  support  of  the  application, 
but  it  appears  that  in  both,  the  decree  (the  enrolment  of 
which  was  opened)  was  not  pronounced  on  the  merits. 
[  *8  ]  *In  Stevens  v.|  Guppy,  1  T.  R.  178,  the  decree 
was  pronounced  on  the  30th  March,  1822 ;  on  the  6th 
Dec.  1822,  the  plaintiff  presented  a  petition  of  rehearing; 
the  order  for  rehearing  was  dated  on  the  7th  Dec.  1822, 
and  was  entered  with  the  registrar,  and  served  on  the  12th 
Dec.  1822.  The  decree  was  enrolled  on  the  10th  Dec. 
Previous  to  the  month  of  December,  several  conversa- 
tions had  taken  place  between  the  solicitors  of  the  plain- 
tiff and  the  defendant,  in  which  intimation  had  been 
given  of  the  plaintiff's  intention  to  appeal  from  the 
decree ;  and  in  a  conversation  which  passed  a  few  days 
before  the  petition  of  rehearing  was  presented,  the  soli- 
citor for  the  plaintiff  had  informed  the  solicitor  for  the 

(1)  As  the  leading  reason  in  this  case  for  opening;  the  enrolment  was  the  mistake  of 
the  party,  in  applying  to  the  Rolls  chapel  to  enter  a  caveat,  instead  of  at  the  secretary 
of  decrees,  the  observation  that  the  enrolment  was  too  quick  may  be  regarded  rather  as 
a  dictum  than  a  decision. 

(2)  It  appears  that  the  solicitor  for  the  infant  plaintiff  neglected  to  instruct  counsel 
to  appear  on  the  hearing-,  and  there  appears  strong  reasons  to  suppose  that  he  acted 
collusivcly.     Sec  Dick.  131. 
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defendant  that  the  petition  was  prepared ;  to  which  the 
latter  had  answered,  by  desiring  that  no  time  might  be 
lost  in  presenting  it.  Lord  Eldon  said,  "  I  have  no  diffi- 
culty in  saying  that  it  is  a  surprise,  if  the  party  enrolling 
the  decree  has  said  that  which  might  lead  the  other  party 
to  believe  that  the  decree  would  not  be  enrolled." 

In  Whitaker  v.  Leach,  4th  Dec.  1834,  an  enrolment 
was  vacated  by  Lord  Lyndhurst  under  the  following 
circumstances.  Soon  after  the  order  on  further  direc- 
tions, which  dismissed  the  bill,  had  been  pronounced,  the 
plaintiff's  solicitor  wrote  to  the  solicitor  of  the  defendant, 
that  he  intended  to  appeal,  and  also  on  the  subject  of  pos- 
session of  a  house  being  given  up.  The  defendant's  soli- 
citor, in  answer,  said  he  could  not  take  any  notice  of  the 
appeal,  and  a  correspondence  ensued  on  other  subjects 
connected  with  the  points  in  dispute.  In  one  of  these 
letters,  dated  24th  July,  1834,  the  defendant's  solicitor 
thus  expressed  himself  to  the  plaintiff's  solicitor  : — "  It 
may  be  as  well  to  settle  the  amount  of  rent  previously, 
which  is  to  be  paid,  subject  to  the  decision  on  the  appeal." 
The  petition  of  *appeal  was  presented  7th  August,  [  *9  ] 
1834;  on  the  9th  August,  1834,  the  deposit  was  paid, 
and  on  the  14th  of  August  the  order  was  served.  No 
caveat  was  entered  against  the  enrolment.  The  docquet 
of  the  enrolment  was  signed  on  the  12th  August.  A  point 
was  made  on  the  argument  that  no  notice  had  been  given 
of  passing  the  order,  and  that  it  was  drawn  up  by  the 
defendant's  solicitor,  instead  of  by  the  plaintiff's  solicitor. 
This  was  not  decided,  but  the  enrolment  was  vacated  on 
the  ground  that  the  defendant's  solicitor,  by  the  above 
passage  in  his  letter,  led  the  other  party  to  suppose  that 
he  acquiesced  in  his  appealing,  and  induced  him  not  to 
enter  a  caveat.  In  his  judgment,  Lord  Lyndhurst  said, 
a  misapprehension  on  one  side,  not  produced  by  the  acts 
of  the  other  side,  is  not  a  ground  to  vacate  an  enrolment. 

In  Barnes  v.  Wilson,  1  R.  <fe  M.  486,a  the  enrolment 
was  left  at  the  proper  office  about  noon  on  Monday,  and 
sent  down  to  Brighton  to  the  Lord  Chancellor,  who  signed 
it  late  that  night.  In  the  course  of  that  evening,  a  caveat 
was  tendered,  but  the  party  was  told  that  the  enrolment 
had  been  forwarded  to  the  Lord  Chancellor.  It  was 
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decided  that  the  enrolment  was  completed,  by  delivery  of 
the  documents  to  the  messenger  for  the  purpose  of  being 
signed,  and  that  the  caveat  was  not  in  time. 

If  the  decree  has  been  pronounced,  upon  hearing  the 
merits,  the  Court  will  not  open  the  enrolment,  to  enable 
the  party  to  appeal.  (Charman  v.  Charman,  16  Ves. 
115.) 

In  Robinson  v.  Newdick,  3  Mer.  13,  the  usual  notice 
of  the  docquet  having  been  presented  for  signature,  was 
received  by  the  defendants  on  the  15th  March.  On  the 
llth  April  following,  a  petition  of  appeal  was  presented, 
[  *10  ]  which  was  *answered  on  the  12th  April;  and  on 
the  14th  April,  notice  was  given  to  the  plaintiffs  of  the 
order  made  upon  that  petition.  On  the  12th  of  April, 
plaintiff  obtained  the  signature  to  the  docquet  of  the 
enrolment ;  and  on  the  same  day,  an  order  was  made  to 
enrol  nunc  pro  tune  ; — the  enrolment  was  objected  to  on 
three  grounds  :  1st,  that  the  petition  of  appeal,  under  the 
circumstances  had  the  priority;  2dly,  that  the  twenty- 
eight  clear  days  were  not  expired  before  the  13th  April ; 
and,  3dly,  that  in  strict  practice,  the  docquet  ought  not 
to  have  been  presented,  until  after  the  order  to  enrol  nunc 
pro  tune  had  been  passed  and  entered.(l)  Upon  all  these 
grounds,  Lord  Eldon  thought  the  defendants  were  right, 
arid  that  leave  must  be  given  to  them  to  prosecute  their 
appeal. 

In  Richards  v.  Wood,  decided  by  Lord  Lyndhurst, 
21st  March,  1835,  a  motion  was  made  on  behalf  of  the 
defendant,  that  the  enrolment  of  the  decree  might  be 
vacated  for  irregularity,  under  the  following  circumstances. 
On  the  31st  May,  the  defendant  entered  a  caveat  against 
the  enrolment.  On  the  4th  August,  the  docquet  of  the 
enrolment,  at  the  instance  of  the  plaintiff,  was  left  with 
the  secretary,  and  the  usual  notice  was  served  on  the 
defendant's  clerk  hi  court,  that  the  same  had  been  left.  A 
petition  of  appeal,  by  defendant,  was  presented  and  left 
at  the  office  of  the  Lord  Chancellor's  secretary  on  the 
30th  of  August,  and  on  the  same  day  a  letter  was  written 
and  delivered  to  the  plaintiff's  solicitors,  by  the  defen- 
dant's solicitor's  clerk,  stating  that  he  had  presented  a 
petition  of  appeal.  This  petition  was  sent  into  the  coun- 

(1)  It  appears  that  the  order  to  enrol  nunc  pro  tune  was  not  entered  on  2d  April. 
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try  to  be  answered  by  the  Lord  Chancellor,  and  was 
not  returned  until  the  15th  of  September.  The  deposit 
was  made  on  the  16th  or  17th  of  September,  and  the 
*order,  which  was  dated  on  the  30th  August  was  [  *11  ] 
served  on  the  19th  of  September.  In  the  mean  time,  viz. 
on  the  4th  September,  the  docquet  of  the  enrolment  was 
signed  by  the  Lord  Chancellor.  The  grounds  upon  which 
the  plaintiff  sought  to  sustain  the  enrolment  were,  that, 
although  the  petition  of  appeal  was  presented  within 
twenty-eight  days  after  the  defendant  had  received  notice 
of  the  docquet  of  the  enrolment  having  been  left  with  the 
secretary,  yet  that  the  deposit  of  20/.  was  not  made,  nor 
the  signature  of  the  clerk  in  court  obtained  to  the  petition, 
nor  the  order  served,  within  such  twenty-eight  days.  The 
grounds  for  sustaining  the  petition  of  appeal  were,  that  it 
was  presented  before  the  expiration  of  the  twenty-eight 
days  after  notice  that  the  enrolment  had  been  presented  ; 
that  no  time  was  lost  in  drawing  up  and  serving  the  order, 
that  the  delay  in  so  doing,  and  in  making  the  deposit, 
arose  from  the  accidental  circumstance  of  the  Lord 
Chancellor's  absence.  The  Lord  Chancellor  ordered  the 
enrolment  to  be  vacated,  and  held  the  petition  of  appeal 
to  be  regular. 

In  Balguy  v.  Chorley,  1  M.  &  K.  640,a  the  defendants 
moved  on  23d  June,  1834,  to  vacate  the  enrolment  on  the 
ground  of  surprise.  It  appears,  that  on  the  8th  of  May, 
the  day  the  minutes  were  settled,  the  agents  for  the  defen- 
dants distinctly  informed  the  plaintiff's  solicitor  that  the 
defendants  intended  to  appeal,  and  that  instructions  were 
already  laid  before  counsel,  with  a  view  to  his  preparing 
the  necessary  petition  ;  and,  in  reply  to  that  communica- 
tion, the  plaintiff's  solicitor  stated  that  he  was  open  to 
any  fair  offer  of  arrangement,  to  prevent  the  necessity  of 
an  appeal,  provided  the  solicitor  for  the  defendants  felt 
disposed  to  make  a  proposal  for  that  purpose.  On  the 
12th  May,  the  ^defendant's  London  agents,  in  [  *12  ] 
compliance  with  the  suggestion  of  the  plaintiff's  solicitor, 
wrote  a  letter  to  their  client,  the  solicitor  in  the  country, 
mentioning  the  nature  of  the  communication  made  by  the 
plaintiff's  solicitor ;  and  the  country  solicitor  wrote  to 
them  on  the  17th  of  May,  in  answer,  that  he  wished  them 
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to  ascertain  what  sort  of  proposal  the  plaintiff's  solicitor 
contemplated  or  referred  to.  No  further  steps  were, 
however,  taken,  with  a  view  to  carry  on  their  negocia- 
tion.  From  the  10th  of  May,  when  the  minutes  were  left 
with  the  registrar,  in  order  that  the  decree  might  be 
drawn  up  and  passed,  till  the  21st  of  the  same  month  the 
registrar's  office  was  closed,  but  on  the  22d  of  May,  being 
the  day  after  the  office  opened,  the  defendant's  agents 
obtained  an  office  copy  of  the  decree,  and  left  it  with  the 
counsel,  who  was  drawing  the  petition  of  appeal,  and,  on 
the  24th,  they  applied  to  enter  a  caveat,  when  they  found 
that,  on  the  preceding  day  the  decree  had  been  enrolled  by 
the  plaintiff.  The  Lord  Chancellor  said,  the  principle,  as 
laid  down  in  Stevens  and  Guppy,  was,  that  if  a  party  had 
been  surprised,  or  misled  by  the  language  or  conduct  of 
his  adversary ;  not  merely  if  his  expectations  had  been 
disappointed,  the  Court  would  relieve ;  but,  in  order  to 
establish  such  a  case,  his  adversary  must  have  been  guilty 
of  misrepresentation,  the  burden  of  proving  which,  of 
course,  lay  on  the  party  who  complained.  The  Lord 
Chancellor  added,  that  upon  a  review  of  the  facts  it  did 
not  appear  that  any  deception  had  been  used  or  even  that 
the  defendant  had  been  misled  with  respect  to  the  pen- 
dency of  the  negociation  ;  for  if  so,  -why  did  they  not  apply 
on  24th  May,  for  leave  to  enter  a  caveat.  They  should 
have  entered  a  caveat  on  the  10th.  The  motion  was  dis- 
missed with  costs. 

Where  a  party  instructed  his  clerk  in  court  to  enter  a 
[  *13  ]  *caveat  against  the  enrolment  of  a  decree,  but 
the  clerk  in  court  through  an  oversight  neglected  to  do  so 
in  proper  time,  the  Court  refused  to  vacate  the  enrolment 
upon  that  ground.  (Wardle  v.  Carter,  1  M.  &  C.  283.) 
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CHAPTER  III. 

PROCEEDINGS  TO  CORRECT  OR  VARY  A  DECREE  OR  A  DECRETAL 

ORDER. 

The  various  ways  in  which  a  decree  may  be  corrected,  14.    Clerical  mistakes,  how 

corrected,  14. 

IP  there  is  error  in  a  decree  or  in  a  decretal  order,  or 
if  any  of  the  parties  are  dissatisfied  with  the  judgment 
pronounced  by  such  decree  or  order,  the  Court  has  pro* 
vided  a  remedy  according  to  the  state  in  which  the  proceed- 
ings are,  at  the  time  when  the  alleged  grievance  is  sought 
to  be  remedied. 

1st,  Clerical  mistakes,  or  errors  arising  from  any  acci- 
dental slip  or  omission,  may,  at  any  time  before  enrolment, 
be  corrected  upon  petition,  without  the  form  and  expense 
of  a  rehearing.  (45  N.  O.)  2dly,  Errors  not  arising  from 
slip  or  omission  may  be  corrected  before  enrolment,  either 
by  presenting  a  petition  for  liberty  to  rehear  the  cause 
before  the  same  jurisdiction  pronouncing  the  decree ;  or  if 
the  decree  was  pronounced  by  the  Master  of  the  Rolls,  or 
the  Vice  Chancellor,  by  a  petition  of  appeal  to  the  Lord 
Chancellor ;  but  if  their  decree  has  been  enrolled,  the  same 
must  be  corrected  by  an  appeal  to  the  House  of  Lords. 
3dly,  If  new  matter  is  discovered  after  the  decree,  and  the 
decree  has  not  been  enrolled,  it  must  be  set  right  by  a 
supplemental  bill,  in  the  nature  of  a  bill  of  review ;  and, 
lastly,  If  the  decree  has  been  enrolled,  and  it  is  sought  to 
be  corrected  *on  discovery  of  new  matter,  or  on  [  *15  ] 
error  apparent,  the  remedy  is  by  a  bill  of  review.[o] 

Each  of  these  proceedings,  with  the'rules  and  regula- 
tions which  govern  their  application,  will  be  considered 
in  their  order,  together  with  their  effect  in  suspending  the 
proceedings  under  the  decree  or  the  order  sought  to  be 
remedied. 

The  first  subject  for  consideration  is  the  correction  of 
clerical  mistakes,  or  slips  in  a  decree,  or  in  a  decretal 
order.  By  45  N.  O.  it  is  provided,  that  clerical  mistakes 
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in  decrees,  or  decretal  orders,  or  errors  arising  from  any 
accidental  slip  or  omission,  may,  at  any  time  before  enrol- 
ment, be  corrected  upon  petition,  without  the  form  and 
expense  of  a  rehearing.  This  order  appears  rather  decla- 
ratory of  an  existing  practice,  than  to  originate  a  new 
one.[6] 

[6]  A  decree  cannot  be  varied  in  substance,  on  petition,  without  a  rehearing.  But  it 
may  be  corrected  or  amended,  on  motion  or  petition,  as  to  mere  clerical  errors,  or  by 
the  insertion  of  any  provision  or  direction,  which  would  have  been  inserted  as  a  matter 
of  coursa,  if  the  same  had  been  asked  for  at  the  hearing,  as  a  necessary  or  proper  clause 
to  carry  into  effect  the  decision  of  the  Court.  And  where  the  further  direction  asked 
for,  is  merely  consequential  upon  the  decree  itself,  the  proper  course  is,  to  supply  the 
omission  by  a  distinct  order,  without  altering  the  decree.  Clark  v.  Hall,  7  Paige,  382  ; 
Gardner  v.  Dering,  2  Edw.  131 ;  Lawrence  v.  Cornell,  4  Johns.  Ch.  Rep.  546 ;  Da  vies 
v.  Morris,  13  Price,  766  ;  Tomlins  v.  Palk,  1  Russ.  475. 

A  decree,  which  is  final  in  all  respects,  except  that  liberty  is  reserved  to  the  parties, 
or  either  of  them,  to  resort  to  the  Court,  for  its  further  interposition,  if  it  should  be  found 
necessary,  may  be  amended,  on  motion,  in  a  summary  way,  or  by  bill  of  review.  Shep- 
pard's  ex'r  v.  Starke,  3  Munf.  29.  And  a  decree,  dismissing  so  much  of  the  bill  as 
claims  one  of  two  separate  subjects  in  controversy,  and  as  to  the  other,  determining  also 
the  rights  of  the  parties,  but  determining  an  amount  to  be  taken,  is  not  final,  in  any 
respect,  between  the  parties  retained  in  Court,  and  their  legal  representatives,  but  subject 
to  revision  and  alteration,  in  every  part,  at  any  time  before  final  decree,  without  the 
necessity  of  a  bill  of  review.  Steptoe's  ex'r  v.  Steptoe,  1  Munf.  339.  See  also,  as  to 
what  constitutes  a  final  decree,  Mills  v.  Hoag,  7  Paige,  18  ;  Haskell  v.  Raoul,  1  McCord's 
Chan.  Rep.  32;  Harvey  v.  Branson,  1  Leigh,  108;  Goodwin  v.  Miller,  2  Munf.  42; 
Royal's  adm'rs  v.  Johnson,  1  Rand.  421 ;  Mackey  v.  Bell,l  Root,  523 ;  Larue  v.  Lnrue,  2 
Litt.  251 ;  Travis  v.  Waters,  1  Johns.  Ch.  Rep.  85 ;  Field  v.  Ross,  1  Monroe,  1 37 ;  Taylor 
v.  Bate,  4  Dana,  205 ;  Boone  v.  Helrne,  4  Dana,  404  ;  Graham  v.  Hardin's  ex'rs,  4  Dana, 
559 ;  Taylor  v.  Read,  4  Paige,  561 ;  Thompson  v.  Peebles's  Heirs,  6Dana,  391 ;  Brown 
v.  Swan,  9  Peters,  1. 

In  the  Court  for  the  correction  of  errors,  in  New  York,  a  decree  was  amended,  where, 
through  inadvertence,  costs  had  been  given  to  an  appellant,  on  the  reversal  of  a  decree, 
although  the  transcript  and  remittilur  were  in  the  hands  of  the  clerk  of  the  Court  below, 
the  receiving  and  filing  of  the  same  having  been  suspended  by  order  of  the  Court  below. 
Murray  v.  Blatchford,  2  Wend.  221.  And  where  the  Court  for  the  correction  of  errors 
modified  a  decree,  after  the  remittitur  had  been  delivered  to  the  solicitor  for  the  appellant, 
but  before  it  was. actually  received  and  acted  upon  by  the  Court  of  Chancery,  the  modi, 
fication  of  the  decree  was  deemed,  by  Chancellor  Walworth,  a  recall  of  the  remiltitur, 
and  the  same  was  ordered  to  be  taken  from  the  files  and  returned  to  the  clerk  of  the 
Court  for  the  correction  of  errors,  to  be  amended  according  to  the  decree  as  finally 
settled  by  that  Court.  Hosack  v.  Rogers,  7  Paige,  108. 

In  South  Carolina,  the  Court  exercises  the  right  of  correcting  errors  in  its  decrees,  in 
ex  parte  cases,  and  cases  by  consent,  so  long  at  they  remain  unexecuted.  As  where,  on 
a  bill  for  partition,  an  order  of  sale  was  granted,  on  consent  of  parties,  in  which,  by 
mistake,  a  slave  belonging  to  one  of  the  parties,  and  not  to  the  estate,  was  included  in 
the  property  to  be  divided,  before  the  sale  was  made,  the  Court,  on  a  petition  for  that 
purpose,  corrected  the  final  decree.  Edgarton  v.  Muse,  2  Hill's  Ch.  Rep.  53. 

The  general  principle  in  relation  to  the  time  of  making  a  molion  to  correct  or  amend 
a  decree,  is,  that  the  party  must  exercise  due  diligence  :  and,  accordingly,  where  a  party 
delayed  a  year  and  a  half,  in  applying  to  correct  a  mistake  in  drawing  up  a  decree,  leave 
to  amend  the  decree  was  refused.  Rogers  v.  Rogers,  1  Paige,  188.  And  in  Kentucky 
and  Maryland,  the  practice  seems  to  be,  that  during  the  same  term,  decrees  or  orders 
may  be  altered  or  rescinded,  on  motion  or  petition ;  but  afterwards,  only  on  bill  of 
review.  Bramblelt  v.  Pickett,  2  A.  K.  Marsh.  11 ;  Burch  v.  Scott,  1  Bland,  120.  But, 
in  Virginia,  a  final  decree,  by  default,  may  be  set  aside,  at  a  subsequent  term,  for  good 
cause  shown,  in  a  case  where  relief  cannot  be  given  by  a  bill  of  review  or  a  bill  to 
impeach  the  decree  for  fraud  in  obtaining  it.  Erwin  v.  Vint,  6  Munf.  267. 

The  Court  has  power,  also,  even  after  enrolment,  to  open  a  regular  decree,  obtained 
by  default,  and  to  discharge,  the  enrolment,  for  the  purpose  of  giving  the  defendant  an 
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The  2d  of  Lord  Bacon's  Ordinances  provided  that,  in 
case  of  miscasting,  (being  a  matter  demonstrative,)  a 
decree  might  be  explained  and  reconciled  by  an  order, 
without  a  bill  of  review ;  not  understanding  by  miscasting, 
any  pretended  mis-stating  or  misvaluing,  but  only  error  in 
the  auditing  or  numbering.  (Beam.  Ord.  3.)  In  Wallis 
v.  Thomas,  7  Ves.  292,  an  omission  in  a  decree  of  the 
common  direction  to  examine  upon  interrogatories,  was 
supplied  on  a  motion  made  upon  notice.  In  Pickard  v. 
Mattheson,  7  Ves.  293,  which  was  a  creditor's  suit  against 
executors,  the  usual  direction  for  an  account  of  the  per- 
sonal estate[c]  was  supplied  without  rehearing.  In  New- 
house  v.  Mitford,  12  Ves.  456,  a  reference  to  take  an 
account  as  to  dividends  omitted  in  the  decree,  was,  by 
consent,  supplied  on  motion.  In  Weston  v.  Haggerston, 
Coop.  134,  after  an  enrolment  of  the  decree,  errors  in  the 
casting,  producing  an  erroneous  balance,  were  allowed  to 
be  corrected  without  a  bill  of  review ;  and  in  Lane  v. 
Hobbs,  12  Ves.  453,  the  Court  went  so  far  as  to  vary  the 
decree  which  directed  money  to  be  paid  in,  which  had 
already  *been  paid  in,  by  leaving  out  such  direc-  [  *16  ] 
tion ;  although  in  Brookfield  v.  Bradley,  2  S.  &  S.  65,a 
where  sums  of  money  reported  due  from  executors  had 
been  paid  into  Court,  and  by  mistake  in  the  order  on 
further  directions  those  sums  were  again  Bordered  to  be 
paid  in,  the  Court  refused  to  make  an  order  upon  a  peti- 
tion to  rectify  the  mistake,  and  said  the  cause  must  be 
reheard.  It  was  observed  that  Weston  v.  Haggerston, 
Coop.  134,  applied  only  to  errors  of  figures  apparent  upon 
the  face  of  the  decree ;  but  that  in  this  case  the  cause 
must  be  reheard,  as  it  would  not  only  be  necessary  to  strike 

opportunity  to  make  a  defence  upon  the  merits.  Millspangh  v.  McBride,  7  Paige,  509  ; 
Beekman  v.  Peck,  3  Johns.  Ch.  Rep.  415.  But  a  final  decree,  upon  a  hearing,  regularly 
obtained  and  enrolled,  cannot  be  opened  or  altered,  except  on  a  bill  of  review  ;  and  if 
not  enrolled,  it  can  be  corrected,  only  on  a  re-hearing,  duly  applied  for  according  to  the 
rules  of  the  Court,  excepting  in  the  case  of  clerical  errors.  Bennett  v.  Winter,  2  Johns. 
Ch.  Rep.  205. 

[c]  After  a  final  decree,  an  order  of  the  defendant  to  account  before  a  master,  so  as  to 
vary  the  relief  granted  by  the  decree,  will  not  be  allowed  on  motion  ;  but  the  reference 
must  be  granted,  if  at  all,  after  the  hearing  in  the  cause.  Hendricks  v.  Robinson,  2 
Johns.  Ch.  Rep.  484.  Nor  will  further  directions  be  given,  upon  motion ;  they  can  only 
be  had,  upon  a  hearing  after  a  master's  report,  upon  the  cause  coming  on  again  for  the 
purpose,  in  pursuance  of  a  former  order  or  decree.  The  Court  can  then  add  to  the 
latter,  but  not  so  as  to  materially  alter  or  vary  the  first  decree.  Gardner  v.  Dering,  2 
Edw.  131. 

»Eng.  Chan.  Reps.  i.  348. 
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out  the  order  of  payment  by  the  defendant,  but  to  insert 
new  directions  upon  the  corrected  fact.  In  Hawker  v. 
Buncombe,  2  Mad.  391,  a  mistake  having  been  made  in  a 
decree,  by  misnaming  the  defendants,  and  the  Accountant- 
general  having,  in  consequence,  entered  an  account  in 
wrong  names,  an  order  was  made  upon  motion  that  the 
registrar  should  alter  the  decree,  and  that  the  Accountant- 
general  should  also  alter  the  accounts  in  his  books.  So 
in  Tomlins  v.  Palk,  1  Russ.  475,  the  correction  of  a  cleri- 
cal error  in  a  decree  passed  and  entered,  was  allowed. 

By  the  cases  cited  it  appears  that  application  to  correct 
clerical  mistakes,  or  accidental  slips,  were  allowed  to  be 
made  on  motion  ;  but  in  Gray  v.  Dickinson,  4  Madd.  464, 
it  was  held  that  all  applications  to  rectify  a  decree  must 
be  made  by  petition,  which  assimilated  the  practice  to  that 
declared  by  the  45th  N.  O.(l) 

In  proceeding  under  the  45th  N.  O.,  the  petition  states 
sufficient  of  the  ordering  part  of  the  decree  or  decretal 
order  to  enable  the  Court  to  judge  of  the  effect  of  the 
error  sought  to  be  corrected,  and  also  states  the  correction 
proposed  to  be  made  in  the  decree. 

(1)  The  cases  cited,  though  before  the  New  Orders,  will  assist  the  reader  in  the  con- 
struction to  be  put  upon  the  45th  N.  O. 
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CHAPTER  IV. 

REHEARING  AND  APPEAL. 

When  appeal  or  rehearing  is  necessary,  17.  Decree  cannot  be  added  to  nor  discharged 
on  motion,  17.  Appeal  and  rehearing  how  distinguished  from  each  other,  18.  Cause 
cannot  be  reheard  on  minutes,  18.  Nor  after  the  decree  has  been  enrolled,  18. 
How  it  may  be  varied,  18.  From  what  Courts  an  appeal  or  rehearing  lies,  19.  By 
an  infant,  20.  Not  against  a  decree  by  consent,  20.  Appeal  or  rehearing  for  costs, 
20.  How  decree  taken  by  defendant's  default  in  not  appearing  at  the  hearing  is 
varied,  22.  How  decree  taken  pro  confesso  varied,  22.  An  appeal  may  be  prose- 
cuted in  forma  pauperis,  25.  Granting  a  rehearing  is  in  the  discretion  of  the  Court, 
26.  How  many  rehearings  and  under  what  circumstances,  26.  Petition  of  appeal, 
how  drawn  and  proceeded  with,  26.  How  set  down,  30.  Hearing  of,  30.  What 
evidence  admissible,  32.  Deposit  and  costs  of  appeal  or  rehearing,  34.  Appeal 
motion,  35.  Appeal  petition,  36.  Appeal  from  an  order  allowing  or  disallowing  a 
demurrer  or  plea,  38. 

IP  a  partyfa]  feels  himself  aggrieved  by  a  decree  or  by 
a  decretal  order,  and  seeks  to  correct  or  vary  the  same  as 
to  errors  not  arising  from  a  slip  or  clerical  mistake,  and 
the  decree  or  decretal  order  has  not  been  enrolled,  he 
applies  either  by  a  petition  of  rehearing,  (Nott  v.  Hill,  1 
Vern.  167,)  or  by  a  petition  of  appeal.  He  cannot  make 
any  substantial  addition  to  a  decree  on  motion  excepting 
by  consent.  (Willis  v.  Parkinson,  3  Swanst.  233.)  A 
decretal  order,  although  made  on  motion  as  in  a  foreclo- 
sure suit  under  the  statute,  cannot  be  discharged  on  motion. 
(Cadle  v.  Fowle,  1  Bro.  C.  C.  514.)  The  practice  after  a 
decision  by  one  Court,  instead  of  rehearing  or  appealing, 
to  institute  a  suit  in  another  Court  *for  the  same  [  *18  ] 
object,  is  highly  objectionable  and  disapproved  of  by  the 
Court. 

A  rehearing,  strictly  speaking,  and  as  distinguished 
from  an  appeal,  is  the  hearing  over  again  before  the  same 

[a]  Any  party  to  the  record,  having  an  interest  in  the  decree,  may  petition  for  a 
rehearing.  And  accordingly,  it  was  recently  held  by  Lord  Lyndhurst,  (Jan.  31,  1842,) 
that  a  party  made  a  defendant  in  respect  of  an  office,  which  he  resigns  before  any 
decree  is  made  in  the  suit,  but  continuing  upon  the  record,  and  having  an  interest  in 
the  subject-matter  of  the  suit,  acquired  by  his  tenure  of  the  office,  is  entitled  to  rehear 
the  decree  when  made.  Attorney  General  v.  Earl  of  Stamford,  6  Lond.  Jur.  Rep.  117. 

But  a  party,  who,  after  a  decree  made,  is  brought  before  the  Court  by  supplemental 
bill,  to  which  he  has  appeared  but  not  answered,  has  no  right  to  petition  for  a  rehearing 
of  the  decree  :  and  where  such  party  joined  in  the  same  petition  with  other  parties  enti- 
tled to  rehear,  the  Court  gave  them  leave  to  amend  the  petition,  by  striking  out  his 
name.  Ibid. 
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judge  or  jurisdiction  a  cause  already  argued  and  decided,[a] 
but  as  an  appeal  from  the  Vice  Chancellor,  or  from  the 
Master  of  the  Rolls  to  the  Lord  Chancellor,  is  regarded 
as  a  rehearing,  and  is  governed  by  the  same  rules,  they 
may  conveniently  be  considered  together. 

Neither  a  petition  of  rehearing  nor  of  appeal  can  be 
presented  to  alter  the  minutes  of  a  decree.  In  Robinson 
v.  Taylor,  1  Ves.  44,  the  Court  refused  to  allow  a  cause 
to  be  re-argued  upon  a  petition  to  alter  the  minutes,  and 
ordered  it  to  stand  over  with  liberty  for  the  party  to  apply 
for  a  rehearing;  and  in  Taylor  v.  Popham,  15  Ves.  72,  it 
was  held  that  an  order  of  a  preceding  Chancellor  could 
not  be  reheard  upon  minutes,  but  that  the  order  must  first 
be  drawn  up.  Neither  can  a  decretal  order  be  discharged 
upon  motion  though  made  by  consent,  and  surprise  alleged. 
(Anon.  1  Ves.  93.) 

As,  on  the  one  hand,  a  decree  or  order  must  be  passed 
and  entered  before  either  a  petition  of  appeal  or  rehear- 
ing can  be  regularly  answered,  so  on  the  other  the  peti- 
tion must  be  answered  before  the  decree  or  decretal  order 
has  been  enrolled,  since,  after  enrolment,  the  decree  can 
only  be  varied  by  a  bill  of  review,  or  a  bill  in  the  nature  of 
a  bill  of  review,  or  by  an  appeal  to  the  House  of  Lords. 

fa]  On  a  petition  and  order  for  rehearing  generally,  the  whole  case  is  open ;  and  the 
party  supposing  himself  aggrieved  has  a  right  to  insist  upon  a  reconsideration  of  any 
par.1  of  it.  Glover  v.  Hedges,  Saxt.  N.  J.  Ch.  Rep.  113.  But  no  proof  will  be  admitted, 
but  what  was  heard,  or  ought  to  have  been  heard  upon  the  original  hearing.  But  where 
there  is  newly  discovered  testimony,  such  as  would  authorize  a  bill  of  review,  or  where 
there  has  been  surprise,  by  the  Court  unexpectedly  relying  on  evidence,  at  the  hearing, 
which  could  he  satisfactorily  explained  by  other  testimony,  in  these  cases,  and  perhaps 
others  of  a  like  nature,  the  Court  will  permit  the  testimony  to  be  taken,  if  it  be  satisfied, 
by  affidavit  of  its  materiality.  Dale  v.  Roosevelt,  6  Johns.  Chan.  Rep.  255;  Scales  v. 
Nichols,  2  Yerg.  140.  But  a  rehearing  is  never  granted  to  enable  a  party  to  obtain 
cumulative  testimony,  or  for  the  purpose  of  contradicting  witnesses  examined  by  the 
advvrse  party  ;  (the  principle  being  the  same,  on  this  subject,  which  governs  in  relation 
to  applications  for  new  trials,  at  law,  on  the  ground  of  newly  discovered  evidence  ;  as  to 
which,  see  Graham  on  New  Trials,  462 — 502.)  And,  where  one  of  two  defendants  was 
examined  as  a  witness  for  the  complainant,  subject  to  all  just  exceptions,  and  his  testi- 
mony, upon  the  hearing,  was  rejected,  on  the  ground  of  interest,  and  a  final  decree 
made  in  the  cause,  a  rehearing,  to  enable  the  complainant  to  release  the  interest  of  the 
witness  and  re-examine  him,  was  refused.  Dunham  v.  Winans,  2  Paige,  24.  So,  where 
a  party  has  had  it  in  his  power,  to  ascertain  the  importance  of  testimony,  before  the 
hearing  of  his  case,  and  has  neglected  to  do  so  and  to  obtain  the  testimony,  a  Court  of 
equity  will  not  grant  a  rehearing  of  the  case,  on  the  ground  that  the  importance  of  the 
evidence  has  been  ascertained  after  the  decision,  although  the  justice  of  the  case  might 
be  promoted  by  it.  Prevost  v.  Gratz,  1  Pet.  C.  C.  364 ;  Mead  v.  Arms,  3  Vermont,  148  ; 
Nevinson  v.  Stables,  4  Russ.  210 ;  Wyld  v.  Ward,  2  You.  &  Jerv.  381. 

One  party  presenting  a  petition  to  rehear,  it  is  open  to  the  other  to  seek  further  relief; 
and,  in  this  case,  the  decree  on  the  rehearing,  on  petition  by  the  defendant,  gave  the 
plaintiff  more  extensive  relief.  Sullivan  v.  Jacob,  1  Moll.  472,  (12  Eng.  Ch.  Rep.  232.) 
So,  an  objection  of  substance  can  be  first  raised,  by  a  defendant,  upon  a  rehearing,  even 
although  it  may  prove  fatal  to  the  whole  bill.  Harrison  v,  McMennomy,  2  Edw.  251. 
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A  petition  of  rehearing  or  of  appeal  is  the  only  proper 
mode  of  correcting  a  decree  not  enrolled;  and  if,  on  a 
cause  coming  before  a  judg^  'either  on  further  directions 
or  petition,  or  in  any  other  shape,  it  should  become  appa- 
rent that  the  decree  had  been  made  upon  an  erroneous 
principle,  it  is  not  competent  to  the  judge  then  to  alter  the 
decree  or  ^decretal  order,  but  the  same  must  be  [  *19  ] 
corrected  on  a  petition  of  rehearing  or  of  appeal.  (Taylor 
v.  Popham,  15  Ves.  76.) 

In  Brackenbury  v.  Brackenbury,  2  J.  &  W.  391,  the 
decree  had  ordered  an  issue,  but  did  not  direct  that  an 
outstanding  term  should  not  be  set  up.  On  the  trial  the 
plaintiff  set  up  an  outstanding  legal  estate,  and  the  defen- 
dant (the  plaintiff  at  law)  was  nonsuited.  An  order  was 
made  on  motion,  by  the  Vice  Chancellor,  directing  a  new 
trial,  and  that  the  plaintiff  should  admit  that  the  father 
was  seised  in  fee  at  the  time  of  the  execution  of  a  certain 
indenture  of  August,  1815.  A  motion  was  made  by  the 
plaintiff  to  discharge  the  order  of  the  Vice  Chancellor. 
Lord  Eldon  said,  "  Where  the  decree  has  directed  an 
ejectment,  without  restraining  the  party  from  setting  up 
the  outstanding  estate,  that  cannot  be  set  right  except  by 
an  appeal  or  rehearing,"  and  he  discharged  the  order. 
So,  also,  if  the  Master's  report  is  founded  on  error  and 
has  been  confirmed,  and  further  or  consequential  direction 
given,  the  order  confirming  the  same,  and  containing  such 
consequential  directions,  must  be  reheard. 

APPEALS  GENERALLY. 


No  appeal  lies  to  the  Court  of  Chancery,  from  the  deci- 
sions either  of  the  Privy  Council  or  the  Commissioners 
under  the  acts  and  conventions  for  indemnifying  British 
subjects  for  the  confiscation  of  their  property  by  the 
French  revolutionary  government.  A  question  is  raised, 
whether  an  appeal  will  lie  to  this  Court,  from  a  decree  in 
a  Court  of  equity  in  a  county  palatine ;  but  in  Jennet  v. 
Bishopp,  1  Vern.  184,  it  was  decided,  that  no  appeal  lies 
to  this  Court  from  a  ^decree  in  a  county  palatine,  [  *20  ] 
but  that  the  appeal  must  be  to  the  king  himself.  An  infant 
aggrieved  by  a  decree  is  not  bound  to  stay  till  he  is  of  age, 

4* 
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but  may  apply,  as  soon  as  he  thinks  fit,  to  reverse  it. 
(Richmond  v.  Tayleur,  1  P.  W.  736.) 

Lord  Ilardwicke  said,  that  where  a  decree  is  made  by 
consent  of  counsel,  there  lies  not  an  appeal  or  rehearing, 
though  the  party  did  not  really  give  his  consent ;  but  his 
remedy  is  against  his  counsel.  But  if  such  decree  was 
by  fraud  or  covin,  the  party  may  be  relieved  against  it, 
not  by  rehearing  or  appeal,  but  by  original  bill.  (Bradish 
v.  Gee,  1  Amb.  229.)[a]  In  Harrison  v.  Rumsey,  2  Ves. 
488,  the  Court  refused  to  set  aside  a  decree  made  by  con- 
sent. In  Butterfield  v.  Butterfield,  1  Ves.  133,  a  decree  in 
a  cause,  which,  it  appears,  was  heard  by  consent,  was 
reversed  on  appeal.  In  Wood  v.  Griffith,  1  Mer.  35,  and 
Append.  720,  a  question  is  raised,  but  not  decided,  how 
far  a  consent  to  an  order  subsequent  to  the  decree,  pre- 
vents an  appeal  or  rehearing.  The  Court  said,  if  the 
appellant,  instead  of  putting  the  other  party  to  expense, 
thinks  proper  to  decline  opposition,  and  consents  to  mea- 
sures which  the  Court  would  enforce,  it  is  too  much  to  say 
that  such  consent  barred  the  appeal.  If  at  the  time  he 
intended  not  to  appeal,  that  might  place  it  in  a  different 
view. 

As  a  general  rule,  neither  an  appeal  nor  a  rehearing 
will  lie  on  a  question  whether  costs  should  have  been 
given  or  not.  (Taylor  v.  Popham,  15  Ves.  72.  Jenour  v. 
Jenour,  10  Ves.  562.)[6]  It  would  appear,  from  what  Sir 
S.  Romilly  said,  and  from  Wirdman  v.  Kent,  1  Bro.  C.  C. 
140,  that  not  only  can  there  be  no  appeal  for  costs  alone, 
but  that  if  other  subjects  are  appealed  from,  and  the  Court 
even  vary  the  decree,  and  the  subject  of  costs  forms  the 
gravamen  of  the  appeal,  and  the  variation  might  have  been 
[  *21  ]  without  an  appeal,  the  Court  *will  dismiss  the 
appeal,  unless,  as  in  the  case  cited,  the  payment  of  costs, 
in  the  decree  complained  of,  is  to  be  considered  as  relief 
granted  by  the  Court.  In  Attorney  General  v.  Butcher,  4 

[a]  French  v.  Shotwell,  6  Johns.  Ch.  Rep.  564.     So,  where,  upon  the  hearing  of  the 
causu,  the  counsel  for  the  defendants  abandoned  the  defence,  after  hearing  the  opening 
argument  in  behalf  of  the  complainants,  the  Court  refused  to  grant  a  rehearing,  upon 
the  ordinary  certificate  of  counsel.     To  obtain  a  rehearing,  under  such  circumstances, 
the  defendant  will  be  required  to  show  a  violation  of  duty  on  the  part  of  the  counsel,  or 
that  he  had  clearly  mistaken  the  law  or  the  facts.     Decarters  v.  La  Farge,  1  Paige,  574. 
And  as  a  general  rule,  an  order  or  decree  in  Chancery,  entered  by  consent,  is  not  the 
subject  of  an  appeal  or  rehearing.     Atkinson  v.  Manks,  1  Cowen,  69] . 

[b]  A  rehearing  is  not  grunted  for  costs  only,  except  in  special  cases.    Travis  v. 
Waters,  1  Johns.  Ch.  Rep.  48  ;  Eastburn  v.  Kirk,  2  Johns.  Ch.  Rep.    17. 
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Russ.  180,a  it  was  decided,  that  where  there  there  is  a  fair 
and  substantial  question  to  be  argued  on  appeal,  the  decree 
may  be  varied  as  to  costs,  though  affirmed  in  every  other 
point ;  although  it  will  not  be  varied  as  to  costs  where  the 
point,  which  is  presented  on  the  ground  of  appeal,  has  no 
substance. 

Although,  as  a  general  rule,  there  can  be  no  appeal  for 
costs  only,[a]  the  Court  has  held  that  the  rule  may  be 
relaxed  under  particular  circumstances.  In  Cowper  v.  Scott, 
1  Eden,  17,  heard  before  Lord  Northington,  it  was  held, 
that  an  appeal,  or  rehearing  for  costs  only,  might  be 
allowed  under  particular  circumstances.  And  in  Owen 
v.  Griffith,  Amb.  520,  1  Ves.,  Lord  Hardwicke  said  that 
the  rule  that  no  appeal  lies  for  costs  is  sometimes  departed 
from.  (See  cases  in  note.)  And  in  Metcalf  v.  Hervey,  I 
Ves.  250,  Lord  Hardwicke  allowed  an  appeal  for  costs, 
where  Mr.  Justice  Abney  (sitting  for  the  Master  of  the 
Rolls)  only  gave  principal  and  interest  to  an  incumbrancer 
by  elegit ;  observing,  that  the  rule  that  no  appeal  should 
be  allowed  for  costs  merely,  ought  not  to  be  strictly 
adhered  to,  but  if  a  sound  distinction  from  the  rule  could 
be  made,  it  ought  to  be  allowed  ;  at  the  same  time  adding, 
that,  if  it  was  laid  open  generally  that  an  appeal  might 
lie  for  costs,  it  would  cause  that  general  inconvenience  to 
which  a  particular  inconvenience  ought  to  give  way.  The 
result  of  the  authorities  appears  to  warrant  the  conclusion, 
that  the  general  rule  that  no  appeal  lies  simply  for  costs, 
is  only  departed  from  in  cases  of  apparent  mistake,  and 
not  in  those  involving  merits. 

The  general  rule  applies  only  to  cases  where  the  ques- 
tion *is,  whether  costs  should  be  given  or  not ;  [  *22  ] 
and  in  a  case  where  the  Court,  having  given  costs,  had 
applied  the  fund  of  a  party  to  a  payment  to  which  it  ought 
not  to  have  been  applied,  the  party  was  held  entitled  to 
appeal,  or  to  present  a  petition  of  rehearing  against  such 
decision.  (Taylor  v.  Topham,  15  Ves.  72.)  So  where 

[a]  Lewis  v.  Wilson,  I  McCord's  Chan.  Rep.  210;  McMillan  v.  Adm'rs  of  Eldridge, 
Harp.  Eq.  Rep.  260 ;  Ashby  v.  Kiger,  3  Rand.  165;  Lyles  v.  Lyles,  1  Hill's  Ch.  Rep. 
76.  But,  if  a  party  appeals,  having  a  substantial  ground  of  appeal,  and  brings  in  the 
question  of  costs  along  with  it,  he  may  succeed  with  respect  to  the  costs,  though  he  fail 
on  the  substantial  ground  of  the  appeal.  But  a  point,  which,  on  the  slighest  considera- 
tion, appears  to  have  no  substance,  is  not  to  be  put  forward,  merely  for  the  purpose  of 
covering  an  appeal  on  the  question  of  costs.  Attorney  General  v.  Butcher,  4  Russ.  180. 
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the  payment  of  costs,  in  the  decree  complained  of,  is  to 
be  considered  as  relief  granted  by  the  Court :  as  in  a  case 
where  the  Court  below  (the  bill  specifically  praying  as 
relief  that  the  costs  might  be  paid  out  of  the  residue) 
ordered  such  costs  out  of  the  general  personal  estate, 
instead  of  out  of  the  funds  in  question,  on  appeal,  so  much 
of  the  decree  as  related  to  the  costs  was  reversed.[a] 

If  a  defendant,  who  has  neglected  to  appear  at  the 
hearing  of  the  cause,  and  who  has  allowed  the  decree  nisi 
(which  is  taken  against  him)  to  be  made  absolute,  is  desir- 
ous of  being  heard  by  the  Court,  it  is  not  the  practice  for 
him  to  apply  by  motion  to  discharge  the  order  for  making 
the  decree  absolute,  and  for  liberty  to  show  cause  against 
the  decree  nisi,  but  to  present  a  petition  for  liberty  to 
rehear  the  cause.  In  Attorney  General  v.  Brooke,  18 
Ves.  319,  one  of  two  defendants  having  made  default  at 
the  hearing,  and  a  decree  nisi  having  been  made  absolute 
against  him,  and  the  Master  by  his  draft  report  having 
stated  1800/.  to  be  due  from  such  defendant,  the  defendant 
applied  by  motion  to  discharge  the  order  making  the  decree 
absolute,  and  for  liberty  to  show  cause  against  the  decree 
nisi.  The  Lord  Chancellor  directed  him  to  apply  by  peti- 
tion to  have  the  cause  reheard.  A  petition  was  presented 
accordingly,  and  liberty  was  granted  to  rehear  the  cause, 
upon  payment  of  the  costs  of  the  application,  and  the  pre- 
vious costs  in  the  Master's  office  subsequent  to  decree, 
and  the  consideration  of  further  costs  was  reserved.  It 
appears,  the  proceedings  under  the  decree  were  not  to  be 
disturbed. 

A  defendant  is  not  entitled  to  appeal  against  a  decree 
[  *23  ]  *nisi,  made  absolute  by  default ;  for  which  reason 
the  evidence  is  never  entered  as  read  in  the  decree  abso- 
lute. (Stubbs  v.  -,  10  Ves.  30.)  In  Vowles  v. 

Young,  9  Ves.  172,  after  a  decree  nisi,  taken  in  conse- 
quence of  the  defendant's  default  in  not  appearing  at  the 
hearing,  had  been  made  absolute,  the  Court  granted  a 
rehearing  upon  terms.  And  in  Cunyngham  v.  Cunyngham, 

[a]  Eyre  v.  Marsden,  4  Myl.  &  Cr.  231 ;  S.  C.  3  Lond.  Jurist,  450 ;  Taylor  v. 
Southgate,  4  Myl.  &  Cr.  203  ;  S.  C.  3  Lond.  Jurist,  214;  per  Lord  Cottenham,  (Jury 
3,  1839.)  Angell  v.  Davis,  3  Lond.  Jurist,  838;  S.  C.  4  Myl.  &  Cr.  360;  Malone  v. 
Clarke,  1  Moll.  15,  (12  Eng.  Ch.  Rep.  10.)  So,  an  appeal  lies  from  an  order  charging 
the  appellant  with  costs,  if  such  costs  are  given  contrary  to  statute,  or  to  a  standing  rule 
of  the  Court,  and  do  not  rest  in  discretion  merely.  And,  in  like  manner,  where  a  party 
is  entitled  to  costs,  as  a  matter  of  strict  right,  if  the  Court  refuse  costs,  an  appeal  will  lie. 
Buloid  v.  Miller,  4  Paige,  473 ;  Winslow  v.  Collins,  3  Paige,  88. 
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1  Amb.  89,  a  decree  nisi  made  absolute,  in  consequence 
of  defendant's  default  in  not  appearing,  was  two  years 
afterwards  ordered  to  be  reheard  upon  terms.[a] 

If  the  bill  has  been  taken  pro  confesso  under  the  statute, 
for  want  of  the  appearance  of  the  defendant,  he  or  his 
heir,  or  representative,  may  rehear  the  same,  provided  he 
or  they  apply  within  the  time  limited  by  the  act.  (See 
Vol.  I.  p.  158.)  For  this  purpose  he  must  appear  in  court, 
and  petition  to  be  heard  with  respect  to  the  matter  of  such 
decree,  and  pay  down,  or  give  security  for  payment,  of 
such  costs  as  the  Court,  shall  think  reasonable  in  that 
behalf;  and  upon  so  doing,  the  person  so  petitioning,  or 
his  representative,  or  any  person  claiming  under  him,  by 
virtue  of  any  act  done  before  the  commencement  of  the 
suit,  may  be  admitted  to  answer  the  bill  exhibited,  and 
issue  may  be  joined,  and  witnesses  on  both  sides  examined ; 
and  such  other  proceedings,  decree,  and  execution  may  be 
had  thereon,  as  there  might  have  been  in  case  the  same 
party  had  originally  appeared,  and  the  proceedings  had 
been  newly  begun,  or  as  if  no  former  decree  or  proceed- 
ings had  been  in  the  same  cause.  (I  Will.  4,  cap.  36, 
s.7.) 

If  a  bill  has  been  taken  pro  confesso  against  a  defendant 
who  has  appeared  but  not  answered,  I  have  not  found  any 
case  pointing  out  the  manner  in  which  he  can  appeal  or 
obtain  a  rehearing.  The  decree  pro  confesso  being  pro- 
nounced by  the  Court  upon  the  statement  in  the  bill,  and 
the  plaintiff  not  being  allowed  to  take  such  a  decree  as  he 
*can  abide  by,  there  appears  no  reason  why  such  [  *24  ] 
defendant  should  not  be  allowed,  after  he  has  cleared  his 
contempt,  to  controvert  the  decree.  In  Ogilvie  v.  Herne, 
13  Ves.  563,  Sir  W.  Grant  said,  a  decree  obtained  pro 
confesso  cannot  be  impeached  collaterally  ;  but  must,  like 
every  other  decree,  be  impeached  directly  upon  a  bill  of 
review,  or  a  bill  to  set  aside  for  fraud.  The  justice  of  the 
case,  however,  would  seldom  be  obtained  if  the  defendant 
could  only  appeal  or  rehear  the  decree,  upon  the  assump- 

[o]  Where,  by  the  default  of  the  defendant,  a  decree  nisi  has  been  made  absolute 
against  him,  it  is  in  the  discretion  of  the  Court,  whether,  and  upon  what  terms  and 
conditions,  he  shall  be  permitted  to  rehear  the  cause.  The  proper  course  of  proceeding1, 
in  that  case,  is  for  the  defendant  to  present  a  petition  for  leave  to  rehear,  in  order  that 
the  Court  may  have  an  opportunity  of  becoming  acquainted  with  all  the  circumstances 
necessary  to  enable  it  to  exercise  its  discretion.  Per  Lord  Cottenham,  (Aug.  11, 1841,) 
Jones  v.  Creswicke,  5  Lond.  Jurist,  763. 
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tion  that  the  facts  in  the  bill  were  correctly  stated ;  and 
the  usual  application  on  behalf  of  a  defendant  so  circum- 
stanced, (although  I  cannot  find  any  case  where  it  has 
been  granted,)  has  been  for  liberty  to  put  in  an  answer. 
In  Heyn  v.  Heyn,a  1  Jac.  49,  the  Court  refused  the  defen- 
dant liberty  to  put  in  an  answer  after  the  bill  had  been 
taken  pro  confesso ;  but  on  a  subsequent  occasion  dis- 
charged the  sequestration,  on  payment  of  the  costs  of  the 
contempt  and  of  the  suit  up  to  the  time  of  the  application, 
and  gave  the  defendant  liberty  to  attend  before  the  Mas- 
ter.[a] 

After  an  order  has  been  obtained  to  take  the  bill  pro 
confesso,  but  before  the  bill  has  been  taken  pro  confesso, 
applications  have  been  made  by  defendants  for  liberty  to 
answer:  In  Herne  v.  Ogilvie,  11  Ves.  77,  upon  a  motion 
to  discharge  an  order  pro  confesso,  upon  payment  of  costs, 
the  Court  required  to  see  the  answer  proposed  to  be  put 
in,  which  being  declined,  the  bill  was  taken  pro  confesso  ; 
and  in  Williams  v.  Thompson,  2  Bro.  C.  C.  280,  Lord 
Thurlow  refused  to  discharge  the  order  pro  confesso.  In 
the  last  case  the  defendant  filed  his  answer  after  the  order 
to  take  the  bill  pro  confesso,  which  the  plaintiff  refused  to 
accept. 

In  a  MS.  case  of  Beddall  v.  Page,  the  subject  under- 
[  *25  ]  went  Considerable  investigation,  and  the  result 
was  a  recommendation  that  the  defendant  should  apply 
by  a  notice  of  motion  for  liberty  to  file  an  answer,  upon 
payment  of  the  costs  of  his  contempt ;  that  such  answer 
should  be  prepared  beforehand,  so  that  it  might  be  seen  to 
be  sufficient  by  the  Court ;  under  this  advice,  the  applica- 
tion was  made  ;  but  the  point  was  never  settled,  the  affair 
being  compromised. 

The  opinion  that  the  Court  would  give  a  defendant  so 
circumstanced  an  opportunity  of  being  heard,  is  strength- 
ened by  what  was  said  by  Lord  Thurlow,  in  Williams  v. 
Thompson,  2  Bro.  C.  C.  280,  viz.  that  whenever  an  order 
is  made  to  take  a  bill  pro  confesso,  if  the  defendant  comes 
in  upon  any  reasonable  ground  of  indulgence,  and  pays 

[a]  See  the  last  note,  and  the  reasoning  of  Lord  Lyndhurst,  in  the  case  there  referred 
to,  which  strongly  sustains  the  doctrine  of  the  text. 
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costs,  the  Court  will  attend  to  his  application,  if  the  delay 
has  not  been  extravagantly  long,  [a] 

An  appeal  may  be  prosecuted  in  forma  pauperis  ;  and 
it  appears  liberty  may  be  obtained  to  sue  in  forma  pauperis 
at  any  stage  of  the  proceedings.  From  an  order  of  the 
Vice  Chancellor,  made  upon  further  directions,  the  next  of 
kin  appealed.  A  motion  was  made  on  their  behalf,  that 
they  might  be  at  liberty  to  prosecute  the  appeal  in  forma 
pauperis,  and  that  the  appeal  might  be  set  down.  Counsel 
on  the  opposite  side  cited  Taylor  v.  Bouchier,  2  Dick.  504, 
where  it  is  held  a  pauper  cannot  appeal.  Lord  Eldon  said 
it  would  be  a  very  singular  proposition  that  a  pauper 
could  not  appeal ; — he  could  not  see  why,  because  a  party 
was  poor,  the  Court  should  not  set  itself  right ;  and  the 
usual  order  for  setting  down  the  appeal  was  made,  (Bland 
v.  Lamb,  2  J.  &  W.  402.)  An  order  was  made  to  prose- 
cute an  appeal  in  forma  pauperis  in  Heaps  v.  Commission- 
ers of  Churches,  1829,  folio  1527,  on  the  authority  of 
Bland  v.  Lamb. 

*It  is  in  the  discretion  of  the  Court  either  to  [  *26  ] 
grant  or  to  refuse  a  rehearing.  (Mills  v.  Banks,  3  P.  W. 
7.)[a]  Notwithstanding  an  agreement  was  signed  by  the 
parties,  and  by  consent  made  an  order  of  court  to  submit 
to  such  decree  as  the  Court  should  make,  and  that  neither 
party  should  bring  an  appeal,  the  Court  allowed  the  cause 
to  be  reheard.  (Buck  v.  Fawcett,  3  P.  W.  241.)[6] 

The  general  practice  has  been  only  to  permit  one 
rehearing,  but  the  rule  is  not  inflexible.  (Waldo  v.  Caley, 
16  Ves.  212.)[c]  After  a  rehearing  has  been  allowed 
before  the  Master  of  the  Rolls,  it  was  doubted  whether  a 
petition  of  appeal  could  be  regularly  presented  to  the  Lord 

[a]  A  defendant,  who  has  suffered  the  bill  to  be  taken  as  confessed,  and  a  decree  to 
be  entered  by  default,  may  under  the  special  circumstances  of  the  case,  be  let  into  a 
defence,  on  terms.  Relief,  in  such  cases,  is  a  matter  of  sound  discretion.  Wooster  T. 
Woodhull,  1  Johns.  Ch.  Rep.  539 ;  Parker  v.  Grant,  1  Johns.  Ch.  Rep.  630.  And  this 
may  be  done,  even  after  the  entry  and  enrolment  of  the  final  decree,  and  without  any 
irregularity  being  complained  of.  Beekman  v.  Peck,  3  Johns.  Ch.  Rep.  415 ;  Mill- 
spaugh  v.  M'Bride,  7  Paige,  509 ;  Tripp  v.  Vincent,  8  Paige,  180. 

[a]  A  rehearing  is  not  a  matter  of  course,  except  in  cases  provided  for  by  the  rules  of 
the  Court.     In  all  other  cases,  it  rests  in  the  discretion  of  the  Court.     Land  v.  Wickhamj 
1  Paige,  256;  Travis  v.  Waters,  1  Johns.  Ch.  Rep.  48;  Field  v.  Schieffelin,  7  Johns. 
Ch.  Rep.  256. 

[b]  An  order  or  decree  in  Chancery,  entered  by  consent,  is  not  the  subject  of  an  appeal 
or  rehearing.    Atkinson  v.  Manks,  1  Cowen,  691. 

[c]  Where  a  decree  of  one  chancellor  has  been  reversed  by  his  successor  in  office,  a 
rehearing  will  be  granted  by  a  third  chancellor,  on  cause  shown.    Land  v.  Wickham,  1 
Paige,  256. 
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Chancellor;  but  upon  argument  it  was  decided  that  an 
appeal  presented  under  such  circumstances  was  regular, 
(Brown  v.  Higgs,  8  Ves.  561,)  and  the  fact  of  the  decree 
having  been  affirmed  on  the  rehearing  does  not  alter  the 
practice.  (Blackburn  v.  Jepson,  2  V.  &  B.  359.)  The 
same  rule  will  apply  to  the  case  of  an  appeal  to  the  Lord 
Chancellor  from  a  decree  of  the  Vice  Chancellor,  after  the 
Vice  Chancellor  has  permitted  a  rehearing.  But  after  a 
petition  of  appeal  either  from  a  decree  of  the  Master  of 
the  Rolls  or  the  Vice  Chancellor,  has  been  decided  by  the 
Lord  Chancellor,  it  is  not  the  practice  for  the  Lord  Chan- 
cellor to  allow  a  petition  of  rehearing.  (East  India  Com- 
pany v.  Boddan,  13  Ves.  423.  Mousley  v.  Carr,  3  M. 
&  K.  205.a)  A  party  cannot  appeal  piece-meal,  so  that 
if  he  appeals  on  one  point  he  is  considered  as  acquiescing 
in  the  rest  of  the  decree. 

The  petition  of  rehearing  or  of  appeal  is  drawn  by 
counsel,  usually  the  junior  counsel  of  the  party,  seeking  to 
vary  the  decree.  To  enable  counsel  to  prepare  the  peti- 
tion, a  brief  of  the  pleadings  and  the  decree,  or  an  office 
copy,  is  left  with  him.  At  the  foot  of  the  draft  of  the 
petition  a  certificate  is  signed  by  two  counsel  in  the  fol- 

*27  ]  lowing  *form,  viz.,  "  We  humbly  conceive  this  to 
be  a  proper  case  to  be  heard  (or  reheard)  before  your 
Lordship,  if  your  Lordship  shall  so  think  fit."  The  junior 
counsel  signs  this  certificate  at  the  end  of  the  draft  peti- 
tion prepared  by  him,  and  the  petition  is  then  submitted 
to  the  perusal  of  a  second  counsel,  generally  the  leading 
counsel  who  appeared  at  the  hearing,  and  the  certificate 
is  also  signed  by  him.  It  is  not  absolutely  necessary  that 
either  of  the  counsel  should  be  a  King's  counsel. 

A  petition  of  rehearing  or  appeal  may  be  presented  to 
the  Lord  Chancellor  at  any  time  before  the  decree  is 
enrolled,  and  the  practice  does  not  appear  to  have  pre- 
scribed any  time  beyond  which  such  a  petition  cannot  be 
presented.  The  Court,  however,  will  not  suffer  a  party, 
who  has  improperly  delayed  his  appeal,  to  prejudice  the 
rights  of  parties  so  as  to  affect  proceedings  which  have 
been  fairly  taken  in  pursuance  of  the  decree,  and  to  restore 
which  to  their  original  position  would  require  an  innocent 
party  to  be  damnified.  By  the  Orders  of  5th  June,  1725, 
(Beam.  Ord.  334,)  the  time  for  presenting  a  petition  of 

»Eng.  Chan.  Reps.  viii.  349. 


REHEARINO  AND  APPEAL.  27 

rehearing  was  limited  to  a  fortnight  after  the  order  had 
been  pronounced,  and  the  time  for  appealing  against  a 
decree  of  the  Court  below  was  limited  to  one  month.(l) 
In  Woods  v.  Griffiths,  19  Ves.  550,  one  of  the  grounds 
for  moving  to  take  the  appeal  off  the  file  was  because  not 
presented  within  a  month.  The  Lord  Chancellor  said  the 
Court  had  been  so  much  in  the  habit  of  permitting  appeals 
beyond  the  time  limited  by  the  general  orders,  that  he 
should  not  be  justified  in  ordering  it  to  be  taken  off  the 
file  on  that  ground.  If  the  decree  is  enrolled,  the  right  of 
appeal  to  the  Lord  Chancellor  is  taken  away,  and  the  time 
*limited  for  appealing  to  the  Lords  commences  [  *28  ] 
from  such  enrolment. 

The  petition  of  rehearing  or  of  appeal  must  not  make  a 
different  case  from  that  on  which  the  decree  was  pro- 
nounced. In  Wood  v.  Griffiths,  1  Mer.  35,  (Append.  1 
Mer.  720,  and  19  Ves.  550,)  a  petition  for  a  rehearing 
was  ordered  to  be  taken  off  the  file  on  the  grounds  of  its 
making  a  different  case  from  that  on  which  the  decree 
was  pronounced,  and  introducing  a  variety  of  representa- 
tions not  made  in  the  Court  below,  or  stated  in  the  plead- 
ings or  the  decree,  but  liberty  was  given  to  file  another 
petition  of  appeal  after  the  costs  of  the  irregular  one  had 
been  paid. 

Upon  a  petition  of  appeal  from  an  inferior  court  it  is 
not  necessary  to  assign  particular  errors  as  upon  a  bill  of 
review.  Addison  v.  Hindmarsh,  1  Vern.  442.  (See  cases 
in  note.) 

The  petition  is  copied  on  unstamped  paper,  and  left  with 
the  Lord  Chancellor's  secretary.  The  Lord  Chancellor 
answers  it  in  the  following  manner : — 

"  Upon  the  petitioner  or  his  clerk  in  court  subscribing 
this  petition,  thereby  consenting  to  pay  such  costs  (if  anyj 
as  the  Court  shall  think  fit  to  award,  in  respect  of  any 
proceedings  had  since  the  said  decree,  and  upon  his  depo- 
siting 20/.  with  the  registrar  in  a  week,  let  this  appeal  be 
set  down  to  be  heard  before  me  next  after  the  rehearings 

(1)  Upon  the  representation  of  the  sworn  clerks  the  time  for  rehearing  was  extended 
to  a  month  by  order  of  27th  January,  1726. 

VOL.  ii.  5 


28  REHEARING  AND  APPEAL. 

and  appeals  already  appointed.     Hereof  give  notice  forth- 
with." 

Either  the  petitioner  or  his  clerk  in  court  signs  the 
petition,  consenting  to  pay  such  costs  (if  any)  as  the  Court 
shall  think  fit  to  award  in  respect  of  any  proceedings  had 
since  the  decree. 

[  *29  ]  *A  full  copy  of  the  decree  or  order  appealed 
from,  and  of  the  petition  of  appeal  or  rehearing,  is  left  with 
the  Lord  Chancellor's  secretary  at  the  time  the  petition  is 
presented.  The  petition  of  appeal  or  rehearing  is  then 
left  with  the  clerk  of  the  registrar,  who  draws  up  an  order 
that  upon  the  petitioner  or  his  clerk  in  court  subscribing 
the  said  petition,  thereby  consenting  to  pay  such  costs,  if 
any,  as  the  Court  should  think  fit  to  award  in  respect  to 
the  proceedings  since  the  said  decree,  and  depositing  20/. 
with  the  registrar  in  a  week,  this  cause  should  be  set  down 

to  be  heard  before as  to  the  matter  complained  of  in 

the  said  petition,  next  after  the  rehearings  and  appeals 
then  appointed.  The  deposit  is  made  within  a  week  after 
the  petition  has  been  answered,  which  is  the  date  of  the 
order.  It  is  left  with  the  clerk  of  the  senior  registrar, 

CJ  7 

who  writes  a  receipt  for  the  same.  In  the  vacation,  if  the 
Lord  Chancellor  is  at  such  a  distance  from  London  that 
the  deposit  cannot  be  made  within  the  week,  the  secretary 
usually  alters  the  date  of  the  fiat  to  meet  the  emergency 
of  the  case.  In  Richards  v.  Wood,  ante,  p.  10,  heard  by 
Lord  Lyndhurst,  it  was  decided,  that  where  every  dili- 
gence had  been  used  to  make  the  deposit,  the  fact  of  its 
not  being  made  within  the  week  did  not  prejudice  the 
petition  or  give  priority  to  an  enrolment  signed  in  the 
mean  time.  Although  the  petition  is  from  a  decree  in  an 
original  and  supplemental  cause,  only  one  deposit  is 
required,  as  they  are  considered  as  one  cause.  (Cowper  v. 
Scott,  1  Eden,  17.) 

This  order  to  set  down  the  appeal  is  passed  and  entered, 
and  a  copy  of  it  served  on  the  clerk  in  court  of  the  oppo- 
site party.  All  parties  interested  in  the  decree  and 
affected  by  the  appeal  are  served  through  their  clerks  in 
court.  If  the  order  is  served  two  days  before  the  rehear- 
[  *30  ]  ing,  it  is  said  in  *Robirison  v.  Taylor,  1  Ves.  44, 
to  be  sufficient ;  but,  as  such  short  notice  would  not  allow 
time  for  the  respondent  to  obtain  copies  of  the  petition 
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and  prepare  for  the  hearing,  the  Court  would  not  sanction 
a  delay  of  the  party  in  not  serving  his  order  earlier.  The 
appellant  does  not,  as  in  the  case  of  a  cause  petition,  serve 
a  copy  or  copies  of  the  petition  of  appeal  or  rehearing  on 
the  parties,  nor  on  their  clerks  in  court,  but  the  regular 
course  is  for  the  respondent  to  obtain  a  copy  of  the  peti- 
tion from  the  seat  of  the  senior  registrar. 

The  appeal  is  set  down  by  the  registrar,  and  comes  on 
for  hearing  in  its  regular  course.  Each  party  furnishes 
his  counsel  with  a  brief  copy  of  the  petition  of  appeal  or 
rehearing,  and  leaves  with  him  the  brief  held  on  the  origin- 
al hearing,  and  directs  his  attention  to  any  particular  parts 
by  observations.  If  the  suit  should  be  compromised  before 
the  petition  comes  on  to  be  heard,  the  appellant  should 
apply  for  liberty  to  withdraw  the  petition,  which  will  be 
granted  upon  consent  of  the  respondent.  (Thompson  v. 
Thompson,  10  Ves.  30.) 

It  sometimes  happens,  that  each  party  being  dissatisfied 
with  the  decree  on  different  points,  appeal  against  it ;  in 
which  case  the  last  appeal  will  be  ordered  to  be  brought 
up  to  the  first,  and  both  heard  together.  (Blackburn  v. 
Jepson,  2  V.  &  B.  359.)  And  one  order  may  be  made 
in  both  appeals. 

On  the  hearing  of  a  petition  of  appeal,  or  rehearing,  all 
parties  interested  are  entitled  to  be  heard  in  support  of 
the  decree  ;  whereas  no  party  excepting  the  appellant  can 
be  heard  in  support  of  the  appeal. [a]  It  frequently  hap- 
pens that  the  counsel  of  the  parties  in  the  same  interest 
with  the  appellant,  are  desirous  of  being  heard  in  support 
of  the  appeal ;  but  if  an  objection  is  taken  to  their  being 
heard,  it  is  fatal.  Parties  so  situated  must  either  appeal 
^themselves,  or  leave  their  case,  so  far  as  it  [  *31  ] 
accords  with  the  appeal,  to  be  sustained  by  the  appellant's 
counsel. 

In  Needham  v.  Smith,  2  Vern.  464,  it  is  said,  upon  an 
appeal  from  the  Rolls,  the  cause  is  entirely  open.  This 

[a]  A  party  who  is  aggrieved  by  a  part  of  a  decree  only,  cannot,  by  his  appeal,  call 
in  question  other  parts  of  the  decree,  in  which  he  has  no  interest;  although  the  appeal 
is  broad  enough  to  embrace  them.  Hone  v.  Van  Schaick,  7  Paige,  221.  Nor  can  an 
appeal  be  sustained  by  a  mere  volunteer  for  the  benefit  of  another,  or  by  a  person  who 
cannot  be  injured  by  the  decree,  unless  he  be  the  legal  representative  of  a  party  who 
may  be  injured  thereby.  Reid  v.  Vanderheyden,  5  Cowen,  720;  Steele  v.  White,  2 
Paige,  480.  And  although  the  appellant  may  have  had  an  interest,  when  the  suit  was 
commenced,  if  such  interest  is  terminated  during  its  progress,  his  right  to  interfere  fur- 
ther in  the  litigation,  is  at  an  end.  Idley  v.  Bo  wen,  1J  Wend.  238. 
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proposition   requires   to  be  qualified;    and   the  practice 
appears  to  be  more  correctly  stated  in  2  Eq.  Cas.  Ab.  491, 
where  it  is  laid  down,  that  upon  a  party  petitioning  to 
rehear,  the  whole   case  is  open  to  the  respondents,  but 
only  so  much  to  the  petitioner  as  is  complained  of  in  the 
petition.     The  petitioner  or  the  appellant  is  strictly  con- 
fined to  such  points  as  are  sought  to  be  reversed  by  his 
petition  of  rehearing  or  appeal.     It  is  in  the  discretion  of 
the  respondent  to  open  the  whole  case,  as  between  him 
and   the   appellant,    as   originally   presented   before   the 
inferior  Court,  and  to  seek  from  the  Lord  Chancellor  a 
more  extensive  relief  than  that  given  him  by  the  decree. 
If  then  the  respondent  elects,  instead  of  confining  the  peti- 
tioner to  the  points  complained  of,  to  open  the  whole  case, 
the  same  is  necessarily  open  to  the  petitioners,  and  the 
cause  is  then  regarded  in  the  same  light  as  if  the  first 
time  presented  for  hearing  ;  and  all  the  questions  open  at 
the  original  hearing  may  be  again  canvassed  before  the 
Lord  Chancellor.     The  risk  incurred  by  the  respondent  in 
opening  the  whole  case  is,  that  he  may,  in  the  event  of 
failure,  be  saddled  with  the  costs  of  the  appeal  ,•  whereas 
if  he  confines  himself  to  the  limits  of  the  appeal,  and  only 
seeks  to  support  the  decree  of  the  Court  below,  the  Lord 
Chancellor  has  no  power  to  make  him  pay  costs.     Lord 
Brougham  was  induced  in  one  case  to  make  an  order  for 
a  party  under  such  circumstances  to  pay  costs,  but  was 
satisfied  by  the  respondent's  counsel  that  he  had  no  power 
to  make  such  an  order. 

Although  the  respondent  is  at  liberty  to  open  the  whole 
[  *32  ]  *case,  as  between  him  and  the  appellant,  it  may 
become  necessary  for  him,  from,  the  nature  of  the  decree, 
and  the  situation  of  the  parties,  to  appeal  himself,  if  he 
desires  to  obtain  a  larger  relief  than  that  afforded  by  the 
decree.     This  would  be  necessary  in  a  suit  involving  the 
rights  of  residuary  legatees  of  personal  estate,  and  the 
devisees  entitled  to  the  real  estate,  where  the  decree  had 
declared  the  plaintiff  entitled  to  be  satisfied  out  of  the 
personal  estate,  but  not  out  of  the  real  estate,  and  the 
residuary  legatees  had  appealed  against  so  much  of  the 
decree  as  declared  the  plaintiff's  rights  against  the  per- 
sonal estate.     The  devisees  would  not  be  served  with  the 
petition  of  appeal,  nor  would  they  appear  at  the  hearing  ; 
so  that  on  the  appeal  of  the  residuary  legatees,  it  would 
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not  be  open  to  the  respondent  to  raise  the  question  as  to 
the  real  estate,  without  presenting  a  distinct  petition  of 
appeal  on  that  question. 

An  appeal  from  a  decree  of  the  Master  of  the  Rolls,  or 
of  the  Vice  Chancellor,  being  regarded  as  a  rehearing, 
(East  India  Company  v.  Boddan,  13  Ves.  423,)  it  is  com- 
petent for  a  party  to  read  evidence  before  the  Lord  Chan- 
cellor, which  was  not  read  at  the  original  hearing,  (Buck- 
master  v.  Harrop,  13  Ves.  456 ;  Williams  v.  Goodchild,a 
2  Russ.  91  ;  White  v.  Fussell,  1  V.  &  B.  151,)  provided 
it  could  have  been  then  received.  So  on  a  rehearing  the 
parties  are  at  liberty  to  read  any  evidence  which  had  not 
been  produced  at  the  first  hearing,  if  the  same  be  proper 
to  be  received.  (Cunyngham  v.  Cunyngham,  1  Amb. 
90,  n.)[a] 

Although  on  a  rehearing  or  appeal,  the  Court  will  not 
confine  the  party  to  the  evidence  used  at  the  first  hearing, 
and  entered  in  the  decree  as  read,  and  will  allow  evidence 
taken,  though  not  used  on  the  original  hearing,  or  entered 
as  read  in  the  decree,  to  be  read  on  the  rehearing  and 
*appeal ;  yet  the  Court  will  not  receive  new  evi-  [  *33  ] 
dence  taken  after  the  decree,  nor  can  the  parties  examine, 
de  novo.  (Addison  v.  Hindmarsh,  1  Vern.  442.) 

There  is  an  apparent  contradiction  in  the  cases,  as  to 
receiving  evidence  on  petitions  of  appeal  and  rehearing. 
In  Rawlins  v.  Powell,  1  P.  W.  300,  Lord  Cowper  said, 
"  Upon  the  plaintiff's  petition  to  rehear,  the  cause  is  open 
as  to  the  whole  with  respect  to  the  defendant ;  while  with 
respect  to  the  plaintiff  it  is  only  open  as  to  those  parts  of 
it  complained  of  by  the  petition  ;[a]  but  as  to  such  parts, 
it  is  presumed,  the  plaintiff  is  let  into  new  evidence ;  for  in 
Wright  v.  Pilling,  Prec.  in  Ch.  496,  Lord  Chancellor 
Parker  said  "  the  appeal  is  only  to  give  the  Chancellor  an 
opportunity  of  hearing  why  he  should  not  enrol  the  decree, 
as  it  was  to  be  enrolled  as  his  decree,  and,  therefore,  the 
cause  was  entirely  open,  and  the  party  at  liberty  to  offer 
what  he  could  against  his  signing  and  enrolling  the  decree." 
He  continued,  "  in  Thomson  v.  Waller,  Prec.  in  Ch.  295, 

[a]  See  ante,  18,  note  [a]. 

[a]  Ace.  Consequa  v.  Fanning,  3  Johns.  Ch.  Rep.  594  ;  Dale  v.  Roosevelt,  6  Johns. 
Ch.  Rep.  255. 
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it  is,  however,  said,  per  Harcourt,  Lord  Keeper,  that  upon 
an  appeal,  either  from  the  Rolls  to  him,  or  from  him  to 
the  House  of  Lords,  no  new  matter  not  in  issue  in  the 
cause  below,  should  be  suffered  or  insisted  on."  (Need- 
ham  v.  Smith,  2  Vern.  463.) 

There  is  really  no  difference  in  these  cases ;  the  cause 
is  open  on  a  rehearing,  or  on  an  appeal  to  the  Lord  Chan- 
cellor ;  and  whatever  evidence  the  party  could  have  offer- 
ed on  the  original  hearing,  he  may  offer  on  the  rehearing, 
or  on  such  an  appeal ;  but  it  would  be  against  every  prin- 
ciple of  equity  to  allow  witnesses  to  be  examined  de  novo, 
on  the  rehearing  or  appeal,  or  to  suffer  new  evidence  to 
be  entered  into  after  the  publication  had  passed.(l) 
[  *34  ]  *In  Williams  v.  Goodchild,  2  Russ.  91,a  a  query 
is  raised,  whether  upon  special  application,  the  Court  will 
permit  a  party  to  use,  on  a  rehearing,  documentary  evi- 
dence not  proved  in  the  cause,  at  the  time  of  the  former 
hearing.  The  point  has  been  decided  in  a  recent  case,  in 
which  it  was  held  that  a  party  on  a  special  application 
might  obtain  an  order  to  prove  viva  voce,  on  a  rehearing, 
documents  which  were  not  in  evidence  at  the  former  hear- 
ing ;  but  that  he  must  pay  the  costs  of  the  application. 
(Higgins  v.  Mills,  5  Russ.  287.) 

Where  evidence  is  used  on  a  rehearing,  which  was  not 
used  on  the  former  hearing,  that  circumstance  should 
always  be  taken  into  consideration  in  disposing  of  the 
costs.  (Williams  v.  Goodchild,a  2  Russ.  91.  White  v. 
Fussell,  1  V.  &  B.  151.)  And  if  the  evidence  is  offered 
by  the  appellant  he  must  give  up  his  deposit.  (Hedges  v. 
Cardonnell,  2  Atk.  408.) 

On  a  rehearing,  depositions  taken  on  the  part  of  the 
defendant  may  be  received,  though  not  read  on  the  ori- 
ginal hearing.  (Cunyngham  v.  Cunyngham,  1  Amb.  90.) 
Upon  an  appeal  from  the  Rolls,  it  was  objected  to  the 
evidence  of  a  witness  examined  in  the  cause,  and  read  at 
the  former  hearing,  that  he  had  since,  by  answer  to  a  bill 
exhibited  against  him,  confessed,  that  on  the  day  he  was 
examined,  the  plaintiff  gave  him  a  bond,  that  if  he  reco- 
vered the  land  in  question,  he  would  convey  part  of  it  to 
the  witness.  By  the  opinion  of  the  Lord  Keeper,  assisted 

(1)  In  an  appeal  to  the  Lords,  no  evidence  excepting  that  which  is  entered  on  the 
decree  can  be  read. 
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by  two  judges,  this  answer  was  ordered  to  be  read.  (Need- 
ham  v.  Smith,  2  Vern.  463,  n.) 

The  Court  may  either  confirm  the  decree,  reverse  it 
altogether,  or  vary  it.  If  the  decree  is  affirmed,  it  is  in 
the  discretion  of  the  Court,  either  to  refuse  costs  to  either 
party,  or  they  may  order  the  deposit  to  be  paid  to  the 
respondent,  or  to  be  divided,  or  direct  the  appellant  or 
petitioner  to  pay  *the  respondent  his  taxed  costs.  [  *35  ] 
But,  as  before  stated,  they  cannot  order  the  respondent  to 
pay  costs.  If  the  decree  is  reversed,  or  varied,  the  Court 
may  deal  with  the  deposit,  but  cannot  order  the  respondent 
to  pay  costs  if  he  has  confined  himself  to  the  appeal,  and 
has  not  opened  the  whole  case. 

On  the  hearing  of  a  petition  of  appeal  presented  by  the 
defendants,  liberty  was  given  to  the  plaintiffs  to  amend 
their  bill,  by  making  it  either  a  bill  and  information,  or  an 
information.  (President  of  St.  Mary  Magdalen,  Oxford, 
v.  Sibthorpe,  1  Russ.  155.) 

Where  the  decree  has  declared  the  rights  of  a  party, 
and  another  person  seeks  to  establish  a  claim  upon  the 
subject,  not  in  contravention  of  the  decree,  but  founding 
his  claim  upon  the  basis  of  such  decree,  and  then  seeking 
to  enforce  his  own  claim  upon  such  recognized  right,  a 
petition  of  rehearing  is  not  necessary ;  as  where  between 
A.  and  B.  the  Court  have  declared  B.  entitled  to  a  fund, 
and  C.  claims  a  lien  upon  such  fund.  So  where  a  sum 
of  stock  claimed  as  a  legacy  by  A.  was  ordered  by  the 
decree  to  be  carried  over  to  the  account  of  A.,  subject  to 
the  further  order  of  the  Court,  with  a  direction  that  it 
should  not  be  sold  or  transferred  without  notice  to  B.,  it 
was  held  that  the  Court  might,  upon  petition,  without 
rehearing  the  former  decree,  order  the  money  to  be  paid 
to  B.,  if  his  title  appeared  to  be  the  better  of  the  two. 
(Barksdale  v.  Abbott,a  3  Russ.  186.) 

APPEAL  MOTION. 

If  a  party  is  dissatisfied  with  the  decision  of  the  Master 
of  the  Rolls,  or  of  the  Vice  Chancellor  on  a  motion,  it 
*is  not  necessary  to  present  a  petition  of  appeal,  [  *36  ] 
or  of  rehearing  to  vary  the  same;  but  the  party  is  at 
liberty  to  give  a  notice  of  motion  before  the  Lord  Chan- 
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cellor,  to  discharge  or  vary  the  order  of  the  Master  of  the 
Rolls,  or  of  the  Vice  Chancellor.  The  notice  of  motion 
rved  and  the  motion  made  in  the  usual  manner.  Xo 
deposit  is  required  to  be  made,  nor  is  any  signature  or 
certificate  of  counsel  requisite  as  to  the  propriety  of  the 
appeal  motion.  On  a  motion  to  discharge  an  order  made 
by  the  Vice  Chancellor,  affidavits  may  be  read,  sworn  after 
the  order  was  made,  and  stating  facts  which  were  not 
before  the  Vice  Chancellor.  (Const  v.  Barr,1 2  Russ.  161 .) 

APPEAL  PETITION. 

If  the  party  was  dissatisfied  with  a  decision  pronounced 
on  the  hearing  of  a  petition,  by  the  Judge  below,  the 
Court,  assimilating  the  practice  to  that  applied  to  the  case 
of  an  appeal  motion,  allowed  the  same  to  be  rectified  by  a 
petition,  to  vary  or  to  discharge  the  order  on  the  petition, 
and  did  not  require  that  either  an  appeal  or  rehearing 
should  be  presented,  or  that  any  deposit  should  be  made.  In 
the  Orders  of  5th  June.  1 725,  the  only  subjects  mentioned 
as  proper  for  a  formal  appeal  or  rehearing  are,  from  the 
judgment  pronounced  in  a  cause  or  on  exceptions,  pleas  or 
demurrers.  (Beam.  Ord.  334.)  The  Order  of  9th  July, 
1725,  is  limited  in  a  similar  manner,  (Id.  337) ;  and  in  the 
various  orders  of  Court,  directing  a  deposit  to  be  made  on 
presenting  a  petition  of  appeal  or  rehearing  against  decrees 
or  exceptions,  no  provision  is  made  for  the  case  of  an 
appeal  petition.  (Idem.  458.)  A  petition  (in  which  the 
[  *37  ]  author  was  concerned,  *presented  about  1833.)  to 
vary  or  discharge  an  order  was  answered  by  the  secretary, 
as  an  appeal  petition,  and  he  required  the  certificate  and 
signature  of  two  counsel,  and  the  fiat  ordered  a  deposit  of 
10/.  to  be  made,  and  that  the  petition  should  be  set  down 
next  after  the  rehearincrs  and  appeals  already  set  down. 
The  author  has  not  been  able  to  discover  under  what  order 
of  Court  the  1 0/.  was  directed  to  be  deposited ;  and  so 
much  of  the  fiat  as  directed  the  petition  to  be  set  down 
after  the  rehearing  and  appeals  was  disregarded  in  the 
registrar's  office,  and  the  petition  was  set  down,  and  came 
on  to  be  heard  together  with  the  other  cause  petitions,  and 
not  after  the  rehearings  and  appeals.  It  does  not  appear 
that  the  question  was  ever  brought  to  the  attention  of  the 
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Court,  but  it  is  desirable  it  should  be  understood,  whether 
an  appeal  petition  may  be  presented  in  the  same  manner 
as  an  appeal  motion,  or  whether  the  strict  formalities  of  a 
regular  appeal  are  to  be  required.  The  matter  is  one  of 
discretion  in  the  judge,  and  it  is  only  for  him  to  decide  in 
what  form  the  same  is  to  be  presented. 

According  to  the  present  practice,  if  a  party  is  dissatis- 
fied with  an  order  pronounced  on  a  petition,  and  seeks  to 
reverse,  discharge,  or  vary  the  same,  he  must  present  a 
regular  petition  of  appeal,  procure  a  certificate  of  its  pro- 
priety, the  signature  of  counsel  and  of  the  clerk  in  court, 
and  make  a  deposit :  and  the  only  difference  made  between 
it  and  an  appeal  from  a  decree  is,  that  instead  of  its  being 
set  down  after  the  rehearings  and  appeals,  it  is  set  down 
to  be  heard  with  the  cause  petitions. 

An  order  made,  as  of  course,  upon  petition  at  the  Rolls, 
if  irregularly  or  improperly  obtained,  may  be  discharged, 
upon  motion  before  the  Master  of  the  Rolls,  (Lees  T. 
NattaU,'  2  M.  &  K.  284,)  or  it  may  be  *discharged  [  *38  ] 
upon  motion  before  the  Lord  Chancellor.  (Eastwood  v. 
Glenton,*  2  M.  &  K.  280.)  In  the  last  case  the  Lord 
Chancellor  said  that  such  a  proceeding  was  consistent 
with  the  practice  of  the  Court,  though  such  practice  was 
inconvenient,  and  might  require  to  be  amended  by  a  gene- 
ral order. 

APPEAL  FROM  AN  ORDER  ALLOWING  OR  DISALLOWING  A  PLEA 
OR  DEMURRER,  ETC. 

If  a  party  is  dissatisfied  with  an  order  of  the  Court 
below,  made  on  the  hearing  of  a  demurrer  or  plea,  or  on 
exceptions  to  a  Master's  report,  he  presents  a  petition  of 
appeal  or  rehearing,  and  proceeds  in  the  manner  explained 
in  treating  on  appeals  and  rehearing  from  a  decree  or 
decretal  order. 
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CHAPTER  V. 

APPEAL  TO  THE  LORDS. 

When  requisite,  39.  What  necessary  to  enable  a  party  to  appeal  direct  to  the  House 
of  Lords,  from  a  decree  of  the  Master  of  the  Rolls,  or  of  the  Vice  Chancellor,  39. 
From  what  orders  appeals  to  the  House  of  Lords  lie,  40.  Appeal  for  costs  to  the 
Lords,  40.  Who  may  appeal,  40.  Effect  of  appealing  against  one  part  of  a  decree, 
41.  Time  allowed  for  presenting  appeal,  41.  How  petition  of  appeal  prepared,  and 
prayer  of,  42.  Must  be  signed  by  two  counsel,  who  must  certify,  43.  Petition 
copied  on  parchment,  43.  What  preliminary  notice  is  necessary,  43.  How  petition 
presented,  43.  Recognizances  to  answer  costs,  44.  Answer  of  respondent,  and  in 
default  exparte  hearing,  44.  Proceedings  by  respondent,  44.  Printing  case  and 
appendix,  44.  Hearing  appeal,  45.  Evidence  on  the  hearing,  46.  Effect  of  no  one 
appearing  for  the  appellant,  46.  Objection  for  want  of  parties,  how  taken,  46.  How 
judgment  of  the  House  of  Lords  carried  into  execution,  46.  Cross  appeal — abatement 
of  appeal,  47.  Decree  not  to  be  altered  pending  appeal  to  the  Lords,  47. 

IF  a  party  feels  himself  aggrieved  by  a  decree  or  order 
of  the  Lord  Chancellor,  the  only  court  of  appeal  open  to 
him  is  the  House  of  Lords.  If  dissatisfied  with  a  decree 
or  order  of  the  Master  of  the  Rolls,  or  of  the  Vice  Chan- 
cellor, he  is  at  liberty  either  to  appeal  to  the  Lord  Chan- 
cellor, or  he  may  appeal  direct  to  the  House  of  Lords, 
without  the  necessity  of  appealing  first  to  the  Lord  Chan- 
cellor. To  enable  a  party  to  appeal  in  this  summary 
manner  from  a  decree  or  order  of  the  Master  of  the  Rolls, 
or  of  the  Vice  Chancellor,  to  the  House  of  Lords,  the 
same  is  formally  recognised  and  adopted  by  the  Lord 
Chancellor,  which  is  done  without  a  hearing,  by  the  decree 
[  *40  ]  or  order  being  enrolled  *and  signed  by  him.(l) 
Unless  the  decree  is  signed  and  enrolled,  an  appeal  does 
not  lie  direct  either  from  the  Master  of  the  Rolls,  or  from 
the  Vice  Chancellor,  to  the  House  of  Lords.  (Cunyngham 
v.  Cunyngham,  1  Amb.  91.) 

An  appeal  lies  to  the  House  of  Lords  not  only  from 
a  final  decree,  but  also  from  any  interlocutory  order. 
(Palmer,  1 .)  An  appeal  cannot  be  regularly  brought  from 
an  order  to  show  cause,  until  the  order  has  been  made 

(1)  By  the  ancient  practice  of  the  House  of  Lords,  no  appeal  was  allowed  until  the 
decree  was  signed  by  the  'Lord  Chancellor.  See  4  Bro.  P.  198.  In  appealing  from  a 
decree  of  the  Lord  Chancellor,  the  House  of  Lords  do  not  now  appear  to  require  the 
decree  to  be  enrolled.  This  practice  may  lead  to  inconvenience  if  the  opposite  party 
should  present  a  petition  of  rehearing  to  the  Lord  Chancellor  on  any  point,  as  it  would 
stop  the  appeal  to  the  Lords. 
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absolute.  A  defect  in  a  decree  which  the  Court  will 
rectify  on  motion,  is  not  a  sufficient  ground  for  an  appeal. 
(Palmer,  7.)  An  appeal  does  not  lie  from  an  order  of  the 
Lord  Chancellor,  touching  lunatics,  to  the  House  of  Lords, 
but  only  to  the  King  in  council ;  nor  from  a  sentence  of 
the  Delegates;  nor  from  a  decree  upon  the  statute  of 
charitable  uses;  (Saul  v.  Wilson,  2  Vern.  118;)  nor  in 
the  matters  of  bankruptcy.  (Palmer,  3.) 

The  same  rules  that  govern  the  right  of  appeal  for  costs 
to  the  Lord  Chancellor,  regulate  the  practice  as  to  appeals 
on  the  same  point  to  the  House  of  Lords.  (See  p.  21.) 

The  right  of  appealing  to  the  House  of  Lords  is  not 
confined  to  the  parties  to  the  original  cause.  Any  person, 
though  not  a  party  to  the  record,  who  has  submitted  to 
have  his  rights  determined  in  the  suit,  and  who  is  a  party 
to  the  order,  may  appeal  against  it.  Thus  a  creditor 
coming  in  before  the  Master,  and  having  his  claim  dis- 
allowed on  *the  hearing  of  exceptions  to  the  [  *41  ] 
report,  may  appeal  against  the  order  of  the  House  of 
Lords.  This  was  done  in  Winchelsea  v.  Garrety,  1  M. 
&  K.  253.a  A  purchaser  under  a  decree  may  also  appeal 
against  any  order  (to  which  he  is  a  party,)  on  the  title, 
or  in  any  way  affecting  his  purchase. 

A  party  having  appealed  against  one  part  of  a  decree 
in  a  suit  where  the  title  is  not  in  issue,  thereby  virtually 
submits  to  the  rest  of  it,  and  cannot  afterwards  present 
a  new  appeal  against  other  parts  of  the  same  decree. 
When  such  appeal  is  presented,  the  party  served  with  it 
ought  not  to  answer,  but  to  present  a  counter-petition 
to  have  it  dismissed.  If  he  treats  it  as  an  effective  appeal, 
by  answering  and  suffering  it  to  proceed,  before  he  pre- 
sents a  counter-petition,  he  will  not  be  entitled  to  costs. 
(Norbury  v.  Meade,  3  Bligh,  261.)  If,  before  the  hearing 
of  an  appeal,  the  appellant  is  advised  that  some  of  the 
previous  orders  are  so  connected  with  the  order  appealed 
against  it,  that  it  is  impossible  to  do  justice  to  his  case, 
without  extending  the  appeal  to  those  former  orders,  he 
should  apply  for  liberty  to  amend  the  petition  of  appeal. 
(Bouchier  v.  Dillon,  5  Bligh,  714.) 

By  the  standing  Order  of  13th  July,  1678,  "  it  is  ordered, 
that  all  persons  who  shall  be  desirous  to  exhibit  to  the 
House  of  Lords  any  petition  of  appeal  from  any  court  of 
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equity,  do  present  their  petition  within  fourteen  days,  to 
be  accounted  from  the  first  day  of  every  session,  or  meet- 
ing of  Parliament  after  a  recess;  after  which  time  the 
Lords  do  declare  they  will,  during  every  such  sitting, 
receive  no  petition  of  appeal,  unless  upon  a  decree  made 
whilst  the  Parliament  is  actually  sitting ;  in  which  case 
the  party  who  shall  find  himself  aggrieved  may  bring  his 
petition  of  appeal,  provided  he  presents  it  to  this  House 
within  fourteen  days  after  such  decree  is  made  and  entered, 
[  *42  ]  in  any  *court  of  equity  in  England  or  Wales ; 
twenty  days  in  any  of  the  courts  of  Scotland ;  and  forty 
days,  in  any  of  the  courts  of  equity  in  Ireland."  This 
order  only  regulates  the  time  of  presenting  the  appeal,  as 
far  as  regards  each  particular  session.  The  Order  of  the 
24th  March,  1725,  fixes  a  period  after  which  appeals  can- 
not be  presented  at  all.  It  orders,  "  that  no  petition  of 
appeal,  from  any  decree  or  sentence  of  any  court  of  equity 
in  England  or  Ireland,  or  of  any  court  in  Scotland,  shall 
be  received  after  five  years  from  the  signing  and  enrolling, 
or  extracting  of  any  decree  or  sentence,  and  the  end  of 
fourteen  days  from  and  after  the  first  day  of  the  session, 
or  meeting  of  Parliament  next  ensuing  the  said  five  years, 
unless  the  person  entitled  to  such  appeal  be  within  the 
age  of  twenty-one  years,  covert,  non  compos  mentis,  impri- 
soned, or  out  of  Great  Britain  or  Ireland ;  in  which  case, 
such  person  shall  be  at  liberty  to  bring  his  appeal  within 
five  years  next  after  such  disability  shall  cease,  and  fourteen 
days  from  and  after  the  first  day  of  the  session  next  ensu- 
ing the  said  five  years,  but  not  afterwards." 

These  five  years  and  odd  days,  within  which  appeals 
are  to  be  presented,  are  computed  from  the  signing  and 
enrolling  the  decree,  and  not  from  the  date  of  the  decree. 
(Pulteney  v.  Darlington,  Lords'  Journal,  March,  1792.) 

The  petition  of  appeal  is  usually  prepared  by  counsel ; 
it  recites  the  proceedings  in  the  Court  below,  and  prays, 
"  That  your  lordships  will  be  pleased  to  grant  your  lord- 
ships' order  of  summons  to  the  said  C.  D.,  to  put  in  his 
answer  to  this  your  petitioner's  appeal ;  and  that  service 
thereof  upon  the  said  C.  D.'s  solicitor,  or  clerk  in  court 
in  the  said  cause,  shall  be  deemed  good  service.  And 
that  your  lordships,  upon  hearing  the  merits  of  the  said 
cause,  will  be  pleased  to  reverse  (or  vary)  the  said  decree, 
[  *43  ]  (and  *subsequent  order  or  orders,)  or  to  grant 
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unto  your  petitioner  such  other  relief  in  the  premises,  as 
to  your  lordships,  in  your  great  wisdom  and  justice,  shall 
seem  meet.  And  your  petitioner  will  ever  pray,  &c." 

By  the  Order  of  3d  March,  1697,  all  appeals  are  to  be 
signed  by  two  counsel ;  and  no  counsel  are  to  sign  any 
appeal,  unless  engaged  as  counsel  in  the  Court  below,  or 
unless  he  shall  attend  at  the  bar  of  the  House  when  the 
appeal  is  to  be  heard.  The  same  order  requires  the  coun- 
sel to  certify  that  in  their  judgment  there  is  reasonable 
cause  of  appeal.  It  would  appear,  from  Way  v.  Foy,  18 
Ves.  452,  that  although  the  signature  of  counsel  is  neces- 
sary to  an  appeal,  it  is  not  necessary  that  a  certificate  of 
the  propriety  of  the  appeal  should  be  given  by  counsel, 
as  in  the  case  of  an  appeal  to  the  Lord  Chancellor.  Lord 
Eldon  said,  the  signature  of  counsel  was  equivalent  to  such 
certificate.  But  the  words  of  the  Order  of  3d  March, 
1697,  as  well  as  the  practice,  require  a  certificate  that 
there  is  reasonable  cause  of  appeal. 

The  petition  of  appeal  being  settled  and  signed  by  coun- 
sel, is  copied  on  parchment,  the  words  are  written  at  length, 
and  the  names  of  counsel  are  copied,  as  well  to  the  appeal 
as  to  the  certificate.  (Palmer,  23.) 

Before  any  petition  of  appeal  is  presented  to  the  House, 
a  notice  is  given  to  the  agent  of  the  parties  respondent, 
of  the  time  when  such  petition  is  intended  to  be  presented, 
and  the  day  of  giving  such  notice  is  endorsed  by  the  peti- 
tioner's agent  on  the  back  of  the  appeal  order.  (9th  April, 
1812.) 

The  petition  is  presented  to  the  House  by  some  noble 
Lord,  who  moves  that  it  may  be  read ;  the  clerk  reads 
the  prayer,  and  the  usual  order  made  is,  that  the  respon- 
dent, *may  have  a  copy  of  the  appeal ;  that  he  do  [  *44  ] 

put  in  his  answer  in  writing  thereto  on  or  before ; 

and  that  service  of  this  order  on  the  clerk  in  court  of  the 
said  respondent,  in  the  said  Court  of  Chancery  be  deemed 
good  service.  The  order  is  signed  by  the  deputy-clerk 
of  the  House.  A  copy  of  the  order  is  served,  and  an 
affidavit  of  the  service  is  made.  Within  eight  days  after 
the  appeal  has  been  lodged,  the  appellant  must,  pursuant 
to  the  order  of  26th  January,  1810,  enter  into  recogni- 
zances to  answer  costs  in  the  penalty  of  400/. 

If  the  respondent  does  not   answer  within    the   time 
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limited  by  the  order,  upon  an  affidavit  of  the  service  of 
the  first  order,  a  peremptory  order  is  obtained  that  he  do 
answer  within  a  limited  time ;  and  if  no  answer  is  put  in 
within  that  time,  the  appellant  applies  to  the  House  to 
have  the  cause  appointed  for  hearing  exparte.  The  res- 
pondent, however,  usually  applies  for  time  if  he  requires  it. 

On  being  served  with  the  order  to  answer,  the  respon- 
dent instructs  his  agent  to  apply  at  the  Parliament  Office 
for  a  copy  of  the  petition  of  appeal.  He  then  prepares 
his  answer,  which  is  either  general,  and  following  a  usual 
form,  or  special,  and  stating  particular  facts :  the  answer 
is  engrossed  on  parchment  and  lodged  at  the  Parliament 
Office. 

The  answer  being  put  in,  either  party  may  apply  to 
have  the  cause  appointed  to  be  heard.  (Palmer,  45.)  An 
order  for  the  purpose  is  drawn  up  and  served. 

A  draft  of  the  case  is  next  to  be  prepared  and  printed 
for  the  use  of  the  House.  The  case  contains  all  the 
material  facts,  and  concisely  narrates  the  proceedings, 
and  the  substance  of  the  pleadings  and  evidence  or  proofs, 
whether  consisting  of  documents  or  depositions,  and  parti- 
[  *45  ]  cularly  *those  on  behalf  of  the  party  whose  case 
it  is.  (Palmer,  50.)  The  case  contains  a  copy  of  so  much 
of  the  proofs  taken  in  the  Courts  below,  as  the  parties 
intend  to  rely  on  at  the  hearing,  together  with  references 
to  the  documents  where  the  same  may  be  found.  (Palmer, 
50.)  The  evidence,  as  also  copies  of  deeds  and  other 
instruments,  are  usually  stated  in  an  appendix,  separate 
from  the  case,  which  are  printed  and  endorsed  in  a  similar 
manner,  and  delivered  at  the  same  time.  The  case  is 
signed  by  one  or  more  of  the  counsel  who  were  in  the 
cause  below,  or  who  will  be  of  counsel  at  the  hearing. 
(Orders,  19th  April,  1698.)  When  the  case  is  signed  by 
counsel  it  is  printed,  and  the  appellants  and  respondents 
exchange  cases:  usually  500  copies  are  printed.  If  the 
appellants  and  respondents  agree  upon  the  appendix  it 
saves  the  expense. 

It  appears  about  1812,  an  order  was  made  requiring 
the  parties  to  print  their  cases,  and  the  reason  assigned  by 
Lord  Eldon  was,  that  there  was  great  reason  for  suspect- 
ing that  the  object  of  many  appeals  was  merely  delay  and 
vexation ;  and  that  it  was  right  that  means  should  be 
provided  to  enable  the  House  to  ascertain  the  merits  of 
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each  case.  (Way  v.  Foy,  18  Ves.  452.)  The  conse- 
quences of  requiring  the  cases  to  be  printed  was,  that  in 
forty  cases  the  parties  admitted  there  was  so  little  in  them 
that  they  prayed  leave  to  withdraw,  rather  than  incur  the 
expense.  (Ibid.)  The  printed  case  and  appendix,  together 
with  observations,  complete  the  counsel's  brief. 

At  the  hearing,  one  of  the  counsel  for  the  appellants 
opens  the  cause ;  then  the  evidence  on  their  side  is  read ; 
which  done,  the  other  counsel  for  the  appellants  make 
observations  on  the  evidence ;  then  one  of  the  counsel  for 
the  respondents  is  heard,  and  the  evidence  on  their  side 
read ;  after  which  the  other  counsel  for  the  respondents 
is  *heard,  and  one  counsel  only  of  the  appellants  [  *46  ] 
replies.  (Palmer,  68.)  On  the  hearing  of  an  appeal  to  the 
Lords,  no  new  matter  can  be  gone  into,  but  only  what 
was  insisted  on  and  proved  at  the  hearing.  (Cunyngham 
v.  Cunyngham,  1  Amb.  91.) 

Upon  appeal  against  two  orders,  no  counsel  appearing 
for  the  appellant,  the  House  of  Lords  refused  to  affirm  the 
judgment,  unless  the  case  was  stated  by  the  counsel  for 
the  respondent,  and  considered  by  the  House,  which  not 
being  done,  it  was  directed  that  the  agent  for  the  respon- 
dent should  give  in  his  account  of  costs,  and  thereupon  an 
order  was  made,  reciting  that  no  counsel  having  appeared 
for  the  appellant,  the  appeal  was  dismissed  with  100/. 
costs.  (Gardner  v.  Simmons,  6  Bligh,  60.) 

Where  a  defendant  in  a  bill  thinks  he  can  rely  on  an 
objection  of  want  of  parties  to  the  bill,  he  must  make  that 
objection  in  the  Court  below,  and  will  not  be  allowed  to 
make  it  for  the  first  time  when  the  case  comes  before  the 
House  of  Lords  on  appeal.  (Mullins  v.  Townsend,  2  D.  & 
G.  430.)  When  the  arguments  of  counsel  are  concluded, 
judgment  is  either  given  or  reserved.(l) 

The  Lords,  in  judging  of  the  decisions  of  inferior  courts, 
consider  themselves  bound  by  the  rules  of  the  Court  from 
which  the  appeal  comes.  (Palmer,  7.) 

If  in  pursuance  of  an  order  of  the  House  of  Lords  any 
thing  is  to  be  done  under  the  direction  of  this  Court,  the 
order  of  the  House  of  Lords  must  be  made  an  order  of 
this  Court,  and  until  it  has  been  done  it  cannot  be  acted 

(1)  The  following  brief  summary  of  the  proceedings  has  been  in  a  great  measure 
abridged  from  Palmer's  Practice  of  the  House  of  Lords,  to  which  work  the  reader  is 
referred  for  details  on  the  various  proceedings. 
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upon  in  this  Court  or  process  enforced.  The  order  directs, 
[  *47  ]  that  *the  order  of  the  House  of  Lords  may  be 
made  an  order  of  this  Court ;  and  if  costs  are  to  be  taxed, 
inquiries  to  be  made,  or  accounts  to  be  taken,  directs  the 
same  accordingly.  As  the  order  of  the  House  of  Lords  is 
final,  and  cannot  be  appealed  against,  it  appears  the  regis- 
trar will  draw  up  the  above  order  without  a  consent  brief, 
or  requiring  an  affidavit  of  service. 

If  the  House  of  Lords  make  an  order  containing  decla- 
rations as  to  the  rights  of  parties,  and  remits  the  case  to 
the  Court  below,  with  directions,  it  is  not  competent  to  the 
Court  below,  upon  the  same  state  of  evidence,  to  give  any 
judgment  inconsistent  with  the  declarations  and  directions 
of  the  House  of  Lords.  (M'Neill  v.  Cahill,  2  Bligh,  N.  S. 
316.) 

If  the  respondent  is  also  dissatisfied  with  the  decree,  he 
may  present  a  cross  appeal ;  but  he  must  do  this  within 
a  week  after  his  answer  is  put  in  to  the  original  appeal. 
(Palmer,  33.) 

If  an  appeal  to  the  Lords  becomes  abated,  the  order  to 
revive  is  obtained,  as  of  course,  and  there  is  no  fresh 
summons.  (Byne  v.  Potter,  5  Ves.  305.) 

After  an  appeal  against  a  decree  of  the  Court  of  Equity 
had  been  presented  to  the  House  of  Lords,  and  the  cases 
printed  with  an  appendix  of  evidence,  as  entered  in  the 
registrar's  notes  of  the  proofs  as  read  on  the  hearing,  an 
order  was  made,  upon  motion  to  the  Court  below,  expung- 
ing part  of  that  evidence  as  entered  by  mistake  ;  this  order 
was  reversed  as  irregular.  In  such  a  case,  the  proper 
course  is  to  apply  to  the  House  of  Lords  by  petition,  for 
leave  to  proceed  in  the  Court  below  to  rectify  the  mistake. 
(Lopdell  v.  Creach,  1  Bligh,  N.  S.  255.) 
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When  necessary,  48.  Who  may  file  same,  48.  Where  it  may  or  may  not  be  brought, 
49.  Effect  of  enrolment  on,  49.  Time  beyond  which  it  cannot  be  filed,  50.  Grounds 
for  bill  of  review,  51.  Error  in  law  apparent  on  the  face  of  the  decree,  51 ;  what  is 
error  apparent,  52  ;  how  this  bill  drawn,  52 ;  prayer  of  and  how  filed,  52  ;  how  pro- 
ceeded with,  deposit,  53 ;  effect  of  on  the  execution  of  the  decree,  54 ;  to  entitle  a 
party  to  file  this  bill  he  should  have  obeyed  the  decree,  54 ;  where  obedience  to  the 
decree  may  be  dispensed  with,  54;  and  how,  55;  how  defendant's  appearance  enfor- 
ced, 56 ;  how  bill  defended,  56  ;  how  suit  prosecuted  and  decree  varied,  56.  Bill  to 
reverse  decree  on  new  facts,  57.  Requires  the  leave  of  the  Court  before  it  can  be  filed, 
57.  When  it  may  be  brought,  57.  Petition  for  leave  to  file  same,  and  affidavit  in 
support,  57.  The  matter  must  not  only  be  new  but  material,  57.  What  the  new- 
matter  must  prove,  58.  Need  not  be  confined  to  points  in  issue  in  the  original  cause, 
59.  Within  what  time  the  evidence  must  have  come  to  knowledge  of  the  plaintiff, 
61.  Order  made  on  petition,  and  what  deposit  ordered,  63.  Defence  to,  63.  Remedy 
where  decree  not  signed  and  enrolled,  and  the  error  is  apparent,  64.  Where  not 
apparent  but  on  new  matter,  64.  Supplemental  bill  in  the  nature  of  a  bill  of  review, 
64.  Proceedings  on,  64.  Must  be  accompanied  by  a  petition,  67. 

AFTER  a  decree  has  been  made  in  a  cause,  a  new  origi- 
nal bill  cannot  be  brought  between  the  same  parties,  and 
for  the  same  matters,  unless  the  decree  has  been  obtained 
by  fraud.  (Wortley  v.  Birkhead,  3  Atk.  809.  Mit.  84.) 

If  a  party  seeks  to  reverse  a  decree  which  has  been 
signed  and  enrolled,  and  upon  error  apparent,  or  on  new 
facts,  or  facts  discovered  since  publication  passed  in  the 
^original  cause,  he  must  file  a  bill  of  review.  If  [  *49  ] 
the  decree  has  not  been  signed  and  enrolled,  and  it  is  upon 
error  apparent,  he  is  at  liberty  to  present  a  petition  of 
rehearing.  If  the  decree  has  not  been  signed  and  enrolled, 
and  is  sought  to  be  reversed  on  new  facts,  or  facts  disco- 
vered since  publication  passed,  the  remedy  is  by  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review.[a]  Each  of 
these  remedies  will  be  considered  in  their  order. 

Chief  Baron  Gilbert,  in  his  "  Forum  Romanum,"  com- 
pares a  bill  of  review  to  an  appeal  from  the  prince  pro- 
nouncing a  definitive  sentence  of  the  civil  and  canon  law 
uninformed,  to  the  prince  better  informed.  (For.  Rom. 
183.) 

A  devisee  is  not  entitled  to  a  bill  of  review  of  a  decree 


[a]  Ace.  Wiser  v.  Blachly,  2  Johns.  Ch.  Rep.  488;  Mead  v.  Arms,  3  Verm.  148. 
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against  the  testator,  not  being  in  privity  with  him  ;  neither 
can  an  assignee  in  any  case  have  a  bill  of  review.  Only 
parties  or  privies,  as  heirs,  executors,  or  administrators, 
can  ordinarily  bring  this  bill.[ft]  (Wyatt,  P.  R.  95.  Gilb. 
Form.  Rom.  186.) 

If  a  decree  is  made  against  a  person  who  had  no  interest 
at  all  in  the  matter  in  dispute,  or  had  not  such  an  interest 
as  was  sufficient  to  render  the  decree  against  him  binding 
upon  some  person  claiming  the  same  or  a  similar  interest, 
relief  may  be  obtained  against  error  in  the  decree  by  a  bill 
in  the  nature  of  a  bill  of  review.  Thus,  if  a  decree  is  made 
against  a  tenant  for  life  only,  a  remainder-man  in  tail  or 
in  fee  cannot  defeat  the  proceedings  against  the  tenant  for 
life  but  by  a  bill,  showing  the  error  in  the  decree,  the 
incompetency  in  the  tenant  for  life  to  sustain  the  suit,  and 
the  accruer  of  his  own  interest,  and  thereupon  praying 
that  the  proceedings  in  the  original  cause  may  be  review- 
ed, and  for  that  purpose  that  the  other  party  may  appear 
to,  and  answer  this  new  bill,  and  that  the  rights  of  the 
parties  may  be  properly  ascertained.  A  bill  of  this  nature, 
[  *50  ]  as  it  does  *not  seek  to  alter  a  decree  made  against 
the  plaintiff  himself,  or  against  any  person  under  whom  he 
claims,  may  be  filed  without  the  leave  of  the  Court.  (Mitf. 
pi.  83.) 

A  party  cannot  bring  a  bill  of  review  after  a  demurrer 
has  been  allowed  to  a  former  bill  of  review.  (Pitt  v.  Earl 
Arglass,  1  Vern.  441.  Dunny  v.  Filmore,  1  Vern.  135.) 

If  upon  a  bill  of  review  a  decree  has  been  reversed, 
another  bill  of  review  may  be  brought  upon  the  decree  of 
reversal.  (Mitf.  pi.  79.)  After  a  bill  of  review  has  been 
dismissed,  another  bill  brought  by  the  same  party,  suggest- 
ing further  error,  was  dismissed  as  irregular.  (Wyatt,  P. 
R.  97.)  After  two  trials,  and  a  decree  to  establish  the 
will,  a  bill  of  review  was  brought  upon  discovery  of  new 
matter ;  another  trial  was  ordered,  and  a  verdict  being 
found  for  the  heir-at-law,  the  former  decree  was  reversed. 
(Attorney  General  v.  Turner,  2  Amb.  587.) 

No  objection  can  be  taked  to  a  bill  of  review,  that  the 
plaintiff  has  enrolled  the  decree  ;  "  because,"  says  Lord 

r/>]  Kennedy  v.  Ball's  Heirs,  Litt.  Scl.  Ca.  125 ;  Webb  v.  Pell,  3  Paige,  368.  And 
even  persons,  having  an  interest  in  the  cause,  if  not  aggrieved  by  the  particular  errors 
assigned  in  the  decree,  cannot  maintain  a  bill  of  review,  however  injuriously  the  decree 
may  affect  thr  interests  of  third  persons.  Thomas  v.  Harvie's  Heirs,  10  Wheat.  146  , 
Story's  Eq.  PI.  325 ;  Whiting  v.  Bank  of  the  United  States,  13  Peters,  6. 
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Nottingham's  MSS.,  "  he  can  have  no  error  till  it  be 
enrolled,  and  perhaps  the  defendant  will  never  enrol  it." 
(Cooke  v.  Bamfield,  3  Swanst.  607.)  If  a  decree  has 
been  taken  by  consent,  a  bill  of  review  will  not  lie  against 
it,  for  consensus  tollit  errorem\a]  Webb  v.  Webb,  3 
Swanst.  658.) 

In  Fitton  v.  Macclesfield,  1  Vern.  287,  it  is  said,  there 
is  no  limitation  of  time  for  bringing  a  bill,  but  that  after 
long  acquiescence  the  Court  will  not  reverse  a  decree, 
except  upon  very  apparent  errors ;  and  the  Court  refused 
to  reverse  a  decree  made  twenty-two  years  before  the 
bill  of  review.  It  appears,  however,  that  the  limitation 
is  twenty  years ;  and  that,  after  twenty  years;  a  bill  of 
review  cannot  be  brought.  The  twenty  years  are  com- 
puted from  the  date  of  *the  decree,  and  not  from  [  *51  ] 
the  time  of  the  enrolment.  (Deloraine  v.  Brown,  3  Bro. 
C.  C.  640  &  621  (n).  Mitf.  pi.  79.)  Though  a  bill  of 
review  cannot  in  general  be  brought  to  reverse  a  decree 
after  twenty  years,  yet  that  does  not  apply  to  persons 
having  contingent  interests,  or  not  existing,  or  being  under 
disabilities.  (Wyatt,  P.  R.  98.)[a] 

If  the  decree  has  been  signed  and  enrolled,  so  that  the 
cause  cannot  be  reheard,  and  a  party  seeks  to  reverse  the 
decree,  the  remedy,  as  before  stated,  is  by  bill  of  review. 
(Taylor  v.  Sharp,  3  P.  W.  3.71.  Young  v.  Keighly,  16 
Ves.  350.  Wortley  v.  Birkhead,  3  Atk.  809.)  So  early 
as  Lord  Bacon's  Ordinances  it  was  provided  that  no  decree 
should  be  reversed,  altered,  or  explained,  being  once  under 
the  Great  Seal,  (which  is  being  signed  and  enrolled,)  but 
upon  bill  of  review.  (Beam.  Ord.  1.) 

[a]  A  bill  of  review  will  not  lie,  where  the  complainant  himself  dismisses  his  bill. 
Jones  v.  Zollicofler,  1  Car.  Law  Repos.  376. 

It  seems,  if  a  solicitor  compromits  the  rights  of  his  client,  by  any  unauthorized  act,  it 
will  constitute  a  sufficient  ground  for  a  bill  of  review.  Smith  v.  Bossard,  2  McCord's 
Ch.  Rep.  409. 

Nor  will  a  bill  of  review  be  sustained,  on  the  ground  that  the  Chancellor,  who  made 
the  decree,  was  interested  in  the  stock  of  the  complainants,  a  corporation,  if  the  decree 
was  by  consent,  or  merely  formal,  so  that  the  Chancellor  did  not  personally  exercise  his 
judgment  in  it.  Lansing  v.  Albany  Ins.  Co.,  1  Hopk.  102. 

[a]  A  bill  of  review  will  not  be  sustained,  for  error  of  law,  after  a  lapse  of  time  which 
would  bar  a  writ  of  error,  unless  the  delay  is  sufficiently  accounted  for.  Buck  nor  v. 
Forker's  Heirs,  7  Dana,  51.  And  it  has  been  held  by  the  Supreme  Court  of  the  United 
States,  that  although  bills  of  review  are  not  strictly  within  the  statutes  of  limitations,  yet 
a  Court  of  equity,  in  analogy  to  the  provisions  of  the  judiciary  act  concerning  appeals, 
will  not  allow  a  bill  of  review  to  be  filed  after  five  years.  But  whether  a  bill  of  review, 
on  the  ground  of  newly  discovered  evidence  will  be  governed  by  such  limitation :  quaere  ? 
In  such  cape,  it  would  seem  to  be  discretionary  with  the  Court.  Thomas  v.  Ilarvie's 
Heirs,  10  Wheat.  146. 
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There  are  two  grounds  for  a  bill  of  review  to  reverse  a 
decree.  First,  Error  in  law,  apparent  on  the  face  of  the 
decree,  without  further  examination  of  matters  of  fact. 
And,  secondly,  New  facts,  or  facts  discovered  since  the 
decree,  or  at  least  since  publication  passed  in  the  original 
cause,  and  materially  pressing  upon  the  decree,  and  which 
could  not  possibly  have  been  used  at  the  time  when  the 
decree  passed.[6]  (Id.  ib.  2.  Young  v.  Keighly,  1 6  Ves. 
350.  Perry  v.  Phelips,  17  Ves.  178.  Cooke  v.  Bamfield, 
3  Swanst.  607.  Norris  v.  Le  Neve,  3  Atk.  34.)  In  Cooke 
v.  Bamfield,  3  Swanst.  607,  a  third  sort  of  bill  of  review  is 
mentioned,  viz.  such  as  seeks  to  reverse  a  decree  as  being 
partly  for  the  plaintiff,  and  partl}r  against  him,  and  so  not 
large  enough  for  him ;  it  being  the  course  of  the  Court  to 
allow  a  party  to  review  a  decree  made  for  himself,  if  it 
be  less  beneficial  to  him  than  in  truth  it  ought  to  have 
been.[c] 

The  error  assigned  must  be  apparent  on  the  body  of 
[  *52  ]  the  *decree ;  and  it  is  no  ground  of  review  that 
the  matters  decreed  are  contrary  to  the  proofs  in  the 
cause.fa]  (Mellish  v.  Williams,  1  Vern.  166.)  They 
must  also  be  errors  in  matters  of  law,  appearing  on  the 
body  of  the  decree,  or  because  the  Court  wanted  or 
exceeded  its  jurisdiction.  (Fitton  v.  Macclesfied,  1  Vern. 
292.)  Some  judges  use  the  term,  "  appearing  or  arising 
on  the  body  of  the  decree ;"  others,  "  apparent  on  the  face 
of  the  decree ;"  both  expressions  must  be  understood  in  a 
circumscribed  signification.  Lord  Eldon,  in  Perry  v. 
Phelips,  17  Ves.  178,  observes,  "  There  is  a  distinction 
between  error  in  the  decree,  and  error  apparent ;  error 
apparent  does  not  apply  to  a  merely  erroneous  judgment." 
And  again  he  says,  "  The  question  is  not  whether  the 
cause  is  well  decided,  but  whether  the  decree  is  right  or 


[b]  Ace.  Triplett  v.  Wilson,  6  Call,  47;  Kennedy  v.  Ball's  Heirs,  Litt.  Sel.  Ca.  125; 
Quarrier  v.  Carter,  4  Hen.  &  Munf.  242;  Wiser  v.  Blachly,  2  Johns.  Ch.  Rep.  488; 
Mead  v.  Arms,  3  Verm.  148;  Edwardson  v.  Maseby's   Heirs,  4  J.  J.  Marsh.  500; 
Brewer  v.  Bowman,  3  J.  J.  Marsh.  492  ;  Hollingsworth  v.  M'Donald,  2  Har.  &  Johns. 
230. 

[c]  Ace.  Dexter  v.  Arnold,  5  Mason,  303.    This  is  in  analogy  to  the  rule  at  law, 
which  allows  a  party  to  bring  a  writ  of  error  to  reverse  his  own  judgment,  when  it  does 
not  give  him  as  much  as  he  is  entitled  to.     Ingalls  v.  Lord,  1  Cowen,  240 ;  Sarles  v. 
Hyatt,  1  Cowen,  253;  Hughes  v.  Stickney,  13  Wend.  280;  Parker  v.  Newland,  1  Hill's 
N.  Y.  Rep.  87. 

[a]  A  bill  of  review  cannot  be  sustained,  upon  the  ground  that  the  Court  has  decided 
wrong  upon  a  question  of  fact.  Webb  v.  Pell,  3  Paige,  3BS  ;  Dougherty  v.  Morgan,  6 
Monroe,  153;  Dexter  v.  Arnold,  5  Mason,  303  ;  Young  v.  Henderson,  2  Hayw.  189. 
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wrong  on  the  face  of  it ;"  and  adds,  "  the  cases  of  errors 
apparent  are  of  this  sort — an  infant  not  having  a  day  to 
show  cause." 

The  bill  of  review  is  drawn,  settled  and  signed,  by 
counsel.  In  a  bill  of  review  it  is  necessary  to  state  the 
former  bill  and  the  proceedings  thereon ;  the  decree,  and 
the  point  in  which  the  party  exhibiting  the  bill  of  review 
conceives  himself  aggrieved  by  it ;  and  the  ground  of  law, 
or  new  matter  discovered,  upon  which  he  seeks  to  impeach ; 
and  if  the  decree  is  impeached  on  the  latter  ground,  it 
seems  necessary  to  state  in  the  bill  the  leave  obtained  to 
file  it,  and  the  fact  of  the  discovery ;  though  it  may  be 
doubted  whether,  after  leave  given  to  file  the  bill,  that  fact  is 
traversable.  The  bill  may  pray,  simply,  that  the  decree 
may  be  reviewed,  and  reversed  (Perry  v.  Phelips,  17  Ves. 
17(5,)  in  the  point  complained  of,  if  it  has  not  been  carried 
into  execution.  If  it  has  been  carried  into  execution,  the 
bill  may  also  pray  the  farther  decree  of  the  Court  to  put 
the  party  complaining  of  the  *former  decree  into  [  *53  ] 
the  situation  in  which  he  would  have  been  if  that  decree 
had  not  been  executed.  If  the  bill  is  brought  to  review 
the  reversal  of  a  former  decree,  it  may  pray  that  the  ori- 
ginal decree  may  stand.  The  bill  may  also,  if  the  original 
suit  has  become  abated,  be  at  the  same  time  a  bill  of 
revivor.  A  supplemental  bill  may  likewise  be  added,  if 
any  event  has  happened  which  requires  it ;  and  particu- 
larly if  any  person  not  a  party  to  the  original  suit  becomes 
interested  in  the  subject,  he  must  be  made  a  party  to  the 
bill  of  review  by  way  of  supplement.  (Mitf.  pi.  80  ;  and 
see  Perry  v.  Phelips,  17  Ves.  176.  Price  v.  Keyte,  1 
Vern.  135.)  If  an  order  has  been  obtained  dispensing 
with  the  payment  of  costs  ordered  by  the  decree,  it  should 
be  set  out  in  the  bill  of  review.  (Wyatt,  P.  R.  97.)  The 
plaintiff  cannot  put  his  case  in  the  alternative  as  a  bill  of 
review,  or  if  the  Court  shall  think  it  not  so,  then  as  a  bill 
of  revivor  and  supplement.  (Perry  v.  Phelips,  17  Ves. 
177.) 

The  bill  is  filed  by  the  plaintiff's  clerk  in  court  in  the 
usual  manner,  and  the  defendant  is  served  with  a  subpoena 
and  appears  as  to  an  original  bill.  A  bill  of  review 
brought  to  reverse  a  decree  for  error  apparent  on  the  face 
thereof,  may  be  filed  without  the  leave  of  the  Court. 
(Anon.  2  P.  W.  283.  Perry  v.  Phelips,  17  Ves.  178. 
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Gould  v.  Tancred,  2  Atk.  534.)  Before  a  bill  of  review 
can  be  filed  it  is  necessary  that  a  deposit  of  50/.  should 
be  made  to  answer  costs.  (Anon.  2  P.  W.  283.)  The 
deposit  is  made  with  the  senior  registrar.  By  the  5th  of 
Lord  Bacon's  Ordinances,  it  was  provided  that  no  bill  of 
review  should  be  put  in  except  the  party  that  preferred  it 
entered  into  recognizances  with  sureties  for  satisfying 
costs  and  damages  for  the  delay  if  it  was  found  against 
him.  (Beam.  Ord.  4.)  This  provision  being  insufficient,  by 
[  *54  ]  an  Order  of  12th  *March,  1700,  it  was  ordered 
that«for  the  future  no  bill  of  review  should  be  allowed  or 
admitted  except  the  party  who  preferred  it  first  deposited 
the  sum  of  50/.  with  the  registrar  of  this  court,  as  a  pledge 
to  answer  such  costs  and  damages  as  this  court  should 
award  to  the  adverse  party,  in  case  the  Court  should 
think  fit  to  dismiss  the  said  bill  of  review.  (Beam.  313.) 
Filing  the  bill  of  review  does  not  prevent  the  execution  of 
the  decree  impeached.  (Williams  v.  Mellish,  1  Vern. 
117,  n.) 

To  entitle  a  person  to  bring  a  bill  of  review  it  is  neces- 
sary that  he  should  have  obeyed  and  performed  the  decree  ; 
as,  if  it  be  for  land,  that  the  possession  be  yielded  ;  if  it 
be  for  money,  that  the  money  be  paid ;  if  it  be  for  evi- 
dences, that  the  evidences  be  brought  in  ;  and  so  in  other 
cases  which  stand  upon  the  strength  of  the  decree  alone. 
But  if  any  act  be  decreed  to  be  done  which  extinguisheth 
the  party's  right  at  the  common  law,  as  making  of  assu- 
rance or  release,  acknowledging  satisfaction,  cancelling 
of  bonds  or  evidences,  and  the  like,  those  parts  of  the 
decree  are  to  be  spared  until  the  bill  of  review  be  deter- 
mined ;  but  such  sparing  is  to  be  warranted  by  public 
order  made  in  court.  (Beam.  Ord.  4.)[o] 

If  the  decree  directs  an  act  to  be  done  by  the  defendant 
after  the  plaintiff  has  done  a  certain  other  act,  and  the 
plaintiff  has  not  performed  his  part,  it  is  no  objection  to 
the  defendant's  filing  a  bill  of  review  that  he  has  not 
obeyed  the  decree.  In  Partridge  v.  Usborne,  5  Russ. 

[a]  Stalling's  adm'r  v.  Goodloe's  ex'rs,  3  Murph.  159.  Where  the  party  is  in  execu- 
tion, for  non-payment  of  money  under  the  decree,  this  is  considered  equivalent  to  per- 
formance. Livingston  v.  Hubbs,  3  Johns.  Ch.  Rep.  124.  And,  it  seems,  that  placing 
the  amount  of  a  decree  in  equity  in  the  hands  of  the  Master,  in  bank  notes,  is  such  a 
substantial  compliance  with  the  order  of  the  Court,  as  will  save  the  party  from  an 
imputed  neglect  or  contempt,  and  authorize  the  filing  of  a  bill  of  review.  Taylor  v. 
Pearson,  2  Hawks,  298. 
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251,  the  decree  directed  the  defendant  to  pay  a  certain 
sum  upon  the  execution  of  the  conveyance.  The  defen- 
dant filed  a  bill  of  review,  which  the  plaintiff  moved  to 
take  off  the  file  on  the  ground  that  the  defendant  had  not 
performed  the  decree.  The  Lord  Chancellor  refused  the 
motion,  the  defendant  *not  being  bound  to  pay  [  *55  ] 
the  money  until  the  conveyance  was  executed.  He  inti- 
mated, however,  that  when  that  was  done,  if  the  decree 
was  not  obeyed,  a  motion  should  be  made  to  stay  the 
proceedings  in  the  bill  of  review  till  the  decree  had  been 
performed. 

If  the  party  is  unable  to  perform  the  decree,  he  must 
move  for  an  order  to  stay  what  is  proper  to  be  stayed, 
(Wyatt,  P.  R.  97,)  and  should  swear  to  his  inability,  and 
if  he  is  in  contempt  he  should  surrender  himself  to  the 
Fleet,  to  lie  there  till  the  matter  on  the  bill  of  review  is 
determined.  (Williams  v.  Mellish,  1  Vern.  117,  n.)  If 
costs  have  been  decreed  in  the  original  cause,  they  should 
be  paid  before  the  bill  of  review  is  filed.  In  Fitton  v. 
Macclesfield,  1  Vern.  287,  a  plaintiff  was  allowed  to  bring 
a  bill  of  review  without  paying  the  costs  decreed  in  the 
original  cause,  upon  making  oath  that  he  was  not  worth 
40/.  besides  the  matter  in  question. 

In  Partridge  v.  Usborne,  5  Russ.  232,  a  motion  was 
made  on  behalf  of  the  defendant,  that  he  might  be  at 
liberty,  under  an  Order  of  the  8th  August,  to  file  a  supple- 
mental bill,  in  the  nature  of  a  bill  of  review,  without  pre- 
viously performing  an  order  made  in  the  original  cause  on 
the  22d  of  January,  and  that  all  proceedings  under  the  last 
mentioned  order  might  be  stayed,  he  undertaking  to  file 
such  bill  within  one  month,  and  offering  to  pay  into  the 
bank,  to  the  credit  of  the  cause,  such  sum  as  the  Court  might 
think  fit  to  order.  On  the  16th  of  September,  before  judg- 
ment was  given  on  the  motion,  the  defendant  filed  a  sup- 
plemental bill  in  the  nature  of  a  bill  of  review.  On  the 
28th  of  October,  a  motion  was  made  on  behalf  of  the  plain- 
tiff, that  the  supplemental  bill  might  be  taken  off  the  file. 
It  was  supported  by  an  affidavit,  which  set  forth  the  pro- 
ceedings, and  stated  "  that  the  defendant  had  not  performed 
the  ^decree."  The  Lord  Chancellor,  after  review-  [  *56  ] 
ing  several  cases  referred  to  in  his  judgment,  decided  that 
it  was  only  under  very  particular  and  special  circumstances 
that  the  rule  requiring  the  decree  to  be  performed  in  the 


56  BILL  OP  REVIEW. 


original  suit  could  be  dispensed  with,  and  that  the  large 
amount  of  the  sum  to  be  paid  in  this  case  would  not  justify 
the  Court  in  interposing  for  the  purpose  of  dispensing  with 
this  order,  and  refused  the  motion,  with  costs. 

The  appearance  of  the  defendant  to  a  bill  of  review  is 
enforced  in  the  same  manner  as  to  an  original  bill.  The 
usual  defence  to  this  description  of  bill  is  by  a  demurrer. 
The  defendant  may  plead  the  decree,  and  demur  against 
opening  the  enrolment  to  a  bill  of  review  brought  for 
errors  apparent ;  and  in  the  plea  and  demurrer  the  Court 
will  judge  whether  there  are  grounds  for  opening  the 
enrolment.  Mitford  says,  there  seems,  however,  no  neces- 
sity for  pleading  the  decree,  because  it  must  be  stated  in 
the  bill,  and  that  the  books  of  practice  contain  the  forms 
of  a  demurrer  only  to  such  a  bill.  (Mitf.  pi.  166.)  Where 
any  matter  beyond  the  decree  is  to  be  offered  against 
opening  the  enrolment,  as  length  of  time,  that  matter  must 
be  pleaded ;  otherwise  the  plaintiff  will  not  have  the 
benefit  of  exceptions,  as  infancy,  coverture,  or  the  like. 

If  a  demurrer  be  put  in  to  a  bill  to  reverse  a  decree  on 
error  apparent,  and  the  demurrer  is  overruled,  the  decree 
is  reversed  and  the  errors  allowed,  and  no  further  answer 
or  hearing  is  necessary.  (Cooke  v.  Bamfield,  3  Swanst. 
607.  Lord  Nottingham's  MSS.)  If  the  demurrer  is 
allowed,  it  has  all  the  effect,  of  confirming  the  decree,  and 
terminates  the  suit. 

The  rule  upon  a  strict  and  proper  bill  of  re\7iew  is,  that 
the  decree  can  be  varied  only  upon  such  errors  as  are 
[  *57  ]  *com plained  of,  whether  errors  on  the  face,  or 
errors  of  injustice,  unless  any  consequential  matter  arises ; 
for  if  there  is  a  consequential  direction,  the  justice  of 
which  depends  entirely  upon  the  variation  made,  the  Court 
may  vary  a  decree  as  to  that  consequential  direction  in 
favour  of  justice  ;  and  that  is  the  practice  in  the  House  of 
Lords,  who  will  vary  a  decree  in  favour  of  the  respondent 
in  any  matter  consequential  to  the  relief  they  give  to  the 
appellant.  (Moore  v.  Moore,  2  Ves.  598.) 

If  a  bill  of  review  be  brought  to  reverse  a  decree  upon 
new  facts,  or  facts  newly  discovered,  as  upon  a  deed  dis- 
covered by  the  plaintiff  since  the  former  decree  :  or  where 
the  plaintiff  swore  that  he  did  not  know  that  certain  secu- 
rities were  joint  property;  (Young  v.  Keighly,  16  Ves. 
350;)  or  upon  a  release  or  a  receipt  discovered  since 
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publication,  (Taylor  v.  Sharpe,  3  P.  W.  371,)  leave  must 
be  obtained  of  the  Court  to  file  such  bill.[a]  (Anon.  2  P. 
W.  283 ;  Perry  v.  Phelips,  17  Ves.  178  j  Gould  v.  Tan- 
cred,  2  Atk.  534 ;  Beam.  Ord.  3.) 

In  Willan  v.  Willan,  16  Ves.  87,  Lord  Eldon,  on  a 
petition  for  liberty  to  review  on  new  evidence,  although 
the  point  was  not  decided,  appeared  doubtful  as  to  the  pro- 
priety of  a  bill  of  review  pending  an  appeal  to  the  House 
of  Lords  against  a  decree  of  the  Lord  Chancellor,  affirmed 
by  him  on  a  rehearing.  Mitford  says  a  bill  of  review  upon 
new  matter  discovered  has  been  permitted,  even  after  an 
affirmance  of  the  decree  in  parliament ;  but  adds,  that  it 
may  be  doubted  whether  a  bill  of  review  upon  error  in  the 
decree  itself  can  be  brought  after  affirmance  in  parliament. 
(Mitf.  pi.  79.)[6] 

The  application  is  made  by  an  attendable  petition, 
praying  *for  liberty  to  file  a  bill  of  review.  The  [  *58  ] 
petition  is  supported  by  an  affidavit  showing  the  party's 
rights  ;  that  the  matter  was  not  known  to  him  at  the  time 
of  the  decree,  or  was  discovered  since  such  other  time, 
that  he  could  not  have  used  it  to  his  advantage  in  the 
former  cause.  (Wortley  v.  Birkhead,  2  Ves.  571.) 

The  new  matter  upon  which  such  a  bill  is  necessary, 
must  have  come  materially  and  substantially  to  the  know- 
ledge of  the  party,  or  his  agents,  after  the  decree,  or  at 
least  after  the  time  when  it  could  have  been  advantage- 
ously introduced  in  the  former  cause.[a]  (Ord  v.  Noel,  6 
Madd.  127  ;  Willan  v.  Willan,  16  Ves.  87 ;  Earl  of  Ports- 

[a]  Ace.  Webb  v.  Pell,  1  Paige,  564;  Edwardson  v.  Maseby's  Heirs,  4  J.  J.  Marsh. 
500.  It  may,  therefore,  be  refused,  although  the  facts,  if  admitted,  would  change  the 
decree,  where  the  Court,  looking  to  all  the  circumstances,  shall  deern  it  productive  of 
mischief  to  innocent  parties,  or  for  any  other  cause  unadvisable.  Story's  Eq.  PI.  332. 
Dexter  v.  Arnold,  5  Mason,  315;  Thomas  v.  Harvie's  Heirs,  10  Wheat.  146;  Wood  v. 
Mann,  2  Sumner,  316  ;  Hollingsworth  v.  M'Donald,2  Har.  &  Johns.  230. 

[6]  Story's  Eq.  PI.  332.  Chancellor  Walworth,  however,  has  held,  that  the  Court  of 
Chancery  cannot  entertain  a  bill  in  the  nature  of  a  bill  of  review,  upon  the  ground  of 
newly  discovered  facts,  to  review  a  decree  which  had  been  affirmed  in  the  Court  for  the 
correction  of  errors,  unless  such  a  right  has  been  expressly  reserved  by  the  final  decree 
of  the  appellate  Court.  Stafford  v.  Bryan,  2  Paige,  45.  See  also,  Haskell  v.  Raoul,  1 
M'Cord's  Ch.  Rep.  29. 

The  Court  of  Chancery  cannot  correct,  on  motion,  or  by  bill  of  review,  any  error 
apparent  on  the  face  of  the  proceedings,  in  a  decree  which  has  been  affirmed  by  the 
Court  of  appeals.  Campbell  v.  Price,  3  Munf.  227. 

[a]  Ace.  Dexter  v.  Arnold,  5  Mason,  303  ;  Haskell  v.  Raoul,  1  M'Cord's  Ch.  Rep.  29  ; 
Hollingsworth  v.  M'Donald,  2  Har.  &  Johns.  230  ;  M'Cracken's  Heirs  v.  Finley,  1  Bibb, 
455;  Harvey  v.  Murrell,  Harp.  Eq.  Rep.  257 ;  Lansing  v.  Albany  Ins.  Co.,  1  Hopk. 
102 ;  M'Call  v.  Graham,  1  Hen.  &  Munf.  13  ;  Pendleton  v.  Fay,  3  Paige,  204 ;  Dias  v. 
Merle,  4  Paige,  259. 
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mouth  v.  Lord  Effingham,  1  Ves.  434  ;  Norris  v.  Le  Neve, 
3  Atk.  34.)     And  the  new  matter  not  only  must  not  have 
come  to  the  knowledge  of  the  party,  but  it  must  be  shown 
that  the  party  could  not  with  reasonable  diligence  have 
acquired  a  knowledge  of  it  before  the  time  when  publica- 
tion passed.     (Young  v.  Keighly,  16  Ves.  350.)     Lord 
Eldon  said  the  question  always  is,  not  what  the  plaintiff 
knew,  but  what,  using  reasonable  diligence,  he  might  have 
known.fi]     (Young  v.  Keighly,  16  Ves.  353.)     The  mat- 
ter must  not  only  be  new,  but  material,[c]  and  such  as  if 
unanswered  in  point  of  fact  would  clearly  entitle  the  plain- 
tiff -to  a  decree,  or  would  raise  a  question  of  so  much 
nicety  and  difficulty,  as  to  be  a  fit  subject  of  judgment  in  . 
a  cause.     (Ord  v.  Noel,  6  Madd.  127.)     And  it  is  said 
that  the  matter  if  known  to  the  other  party  must  be  of 
such  a  nature  that  he  was  not  in  conscience  obliged  to 
have  discovered  it  to  the  Court,  for  if  the  matter  was 
known  to  the  other  party,  and  such  as  in  conscience  he 
ought  to  have  discovered,  he  obtains  a  decree  by  fraud, 
and  it  ought  to  be  set  aside  by  original  bill.     (Manaton  v. 
Molesworth,  1  Eden,  25.)     The  party  must  show  that  the 
[  *59  ]  new  matter  is  relevant  (or  that  there  *is  probable 
cause  that  it  may  be  relevant)  to  the  matters  in  question. 
(Bennett  v.  Lee,  2  Atk.  528  ;  Norris  v.  Le  Neve,  3  Atk. 
34 ;  Earl  of  Portsmouth  v.  Lord  Effingham,  1  Ves.  434.) 
In  Willan  v.  Willan,  16  Ves.  87,  the  cause  was  heard 
before  the  Lord  Chancellor,  and  the  decree  affirmed  on 
rehearing  ;  the  defendant  appealed  to  the  House  of  Lords, 
and  pending  the  appeal,  he  presented  a  petition  for  liberty 
to  file  a  bill  of  review.     The  object  was  to  introduce  new 

[b]  If  a  complainant  proceed  to  a  hearing,  When  unprepared,  without  asking  for  an 
adjournment,  he  will  not  be  allowed  a  bill  of  review.     Talbott  v.  Todd,  5  Dana,  197. 

Record  evidence,  being  discovered  after  a  decree,  which  would  probably  have  changed 
the  decision,  a  bill  of  review  has  been  sustained,  though  the  same  matter  was  generally 
in  issue  in  the  suit.  But  where  the  complainant's  attention  was  directed  to  the  fact 
proved  by  the  discovered  record,  and  he  might  have  known  its  contents,  and  might 
have  produced  it,  before  the  decree  was  rendered,  by  using  due  diligence,  his  bill  of 
review  cannot  be  sustained.  Gentry's  adm'r  v.  Thornberry,  3  Dana,  500. 

[c]  The  newly  discovered  matter  must  be   relevant   and  materially  affecting  the 
ground  of  the  decree.     And  it  seems,  that  newly  discovered  evidence,  which  goes  to 
impeach  the  testimony  of  witnesses,  is  not  sufficient.     Livingston  v.  Hubbs,  3  Johns. 
Ch.  Rep.  124 ;  Dexter  v.  Arnold,  5  Mason,  303.     So,  additional  circumstances,  merely 
confirming  facts  proved  in  the  original  cause,  do  not  furnish  ground  for  a  bill  of  review. 
Randolph  r.  Randolph,  1  Hen.  &  Munf.  180. 

The  general  principles,  upon  which  a  bill  of  review,  for  newly  discovered  evidence 
will  be  sustained  or  refused,  are  the  same  as  are  adopted^  at  law,  on  motions  for  new 
trials  on  the  ground  of  newly  discovered  evidence  ;  as  to  which,  See  Graham  on  NeW 
Trials,  462—502. 
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evidence  in  opposition  to  that  of  a  witness  in  the  original 
cause,  who  had  given  evidence  as  to  a  conversation ;  the 
ground  was,  that  the  evidence  was  admitted  by  surprise, 
not  being  in  answer  to  an  interrogatory,  and  not  the 
subject  directly  in  issue.  The  Lord  Chancellor  did  not 
think  the  case  made  out,  or  that  the  new  evidence  could 
be  received ;  and  said  the  decree  was  not  founded  on  the 
evidence  complained  of;  the  petition  was  refused  with 
costs. 

With  regard  to  allowing  bills  of  review  to  be  filed  upon 
facts  newly  discovered,  Lord  Eldon  said,  the  decisions 
appear  to  have  been  upon  new  evidence,  which,  if  pro- 
duced in  time,  would  have  supported  the  original  case, 
and  are  not  applicable  where  the  original  cause  does  not 
admit  the  introduction  of  the  evidence  as  not  being  put 
in  issue  originally,  especially  where  enough  appears  upon 
the  original  pleadings  to  call  upon  the  plaintiff,  using  rea- 
sonable diligence  to  bring  forward  the  whole  case.  (Young 
v.  Keighly,  16  Ves.  354.)  And  a  petition  for  liberty  to 
review  was  refused,  although  Lord  Eldon  thought  upon 
substance  the  petition  might  have  succeeded. 

In  Patterson  v.  Slaughter,  Arab.  293,  Lord  Hardwicke 
says  : — "  All  the  bills  of  review  that  I  recollect  to  have 
known  were  of  new  matter  to  prove  what  was  put  in  issue. 
Lord  *Effingham's  case  was  so ;  he  claimed  under  [  *60  ] 
an  old  entail ;  and  though  he  afterwards  made  title  under 
a  different  entail,  yet  the  issue  was  as  claiming  under  some 
old  entail  generally.  In  the  present  case  it  is  not  new 
matter  to  prove  what  was  put  in  issue,  but  to  prove  a  title 
that  was  not  in  issue,  and  therefore  the  defendant  would 
not  be  entitled  to  a  bill  of  review."  (Partridge  v.  Usborne, 
5  Russ.  228.)  Chief  Baron  Gilbert,  in  his  Forum  Roina- 
num,  says,  "  They  can  examine  to  nothing  that  was  in 
issue  in  the  original  cause,  unless  it  be  any  matter  hap- 
pening subsequent,  which  was  not  before  in  issue,  or  upon 
matter  of  record,  or  writing  not  known  before ;  for  if  the 
Court  should  give  them  leave  to  enter  into  proofs  upon  the 
same  points  that  were  in  issue,  that  would  be  under  mis- 
chief, as  the  examination  of  witnesses  after  the  same  pub- 
lication, and  an  inlet  into  manifest  perjury."  (Gilb.  For. 
Rom.  186.) 

The  point  underwent  a  careful  examination  in  a  recent 
case,  of  Partridge  v.  Osborne,  5  Russ.  195.  A  bill  was 
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filed  in  this  suit,  for  the  specific  performance  of  an  agree- 
ment to  purchase  :  a  reference  of  title  was  directed :  a 
good  title  found:  and  a  specific  performance  decreed. 
After  this  it  was  discovered  that  there  had  been  gross 
misrepresentation  as  to  the  timber,  which  formed  a  pro- 
minent part  of  the  purchase ;  and,  on  that  ground,  an 
application  was  made  for  liberty  to  file  a  bill  of  review. 
To  this  petition  it  was  objected,  that  the  point  as  to  the 
timber  not  being  raised  by  the  answer,  and  not  being  in 
issue  in  the  cause,  the  application  could  not  be  granted. 
In  answer  to  this  objection,  a  case  of  Barnes  v.  Offer, 
(Partridge  v.  Usborne,  5  Russ.  225,  n.)  decided  by  the 
Master  of  the  Rolls,  20th  December,  1825,  was  cited, 
showing  that  a  point  not  in  issue  formed  the  ground  for 
granting  liberty  to  file  a  supplemental  bill,  in  the  nature 
[  *61  ]  of  a  bill  of  review.  *The  Lord  Chancellor  said : 
"As  to  the  question  whether  the  matter  brought  forward 
by  this  petition,  not  having  been  put  in  issue  in  the  original 
cause,  it  is  now  competent  for  the  petitioner  to  ask  for  the 
benefit  of  it,  by  means  of  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  I  am  satisfied,  by  the  discussion  which 
has  taken  place,  that,  in  a  suit  of  this  description,  a  party 
may  apply  for  such  relief  as  this  petition  prays."  The 
order  made  by  his  lordship  was,  that  the  petitioner,  upon 
depositing  50/.  with  the  registrar,  should  be  at  liberty  to 
file  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
upon  the  new  matter  stated  in  his  petition  touching  the 
warranty  and  otherwise,  and  for  relief,  as  he  should  be 
advised  ;  and  that  he  should  be  at  liberty  to  apply  to  have 
the  original  cause  set  down  to  be  reheard,  and  to  come  on 
at  the  same  time. 

If  the  matter  had  come  to  the  knowledge  of  the  plain- 
tiff's attorney,  before  the  time  had  expired  within  which 
such  evidence  could  have  been  used  in  the  original  cause, 
it  is  notice  to  the  party  himself,  (Norris  v.  Le  Neve,  3 
Atk.  35,)  and  will  not  form  a  ground  for  a  review. 

In  a  case  where  a  party,  after  decree,  came  to  the 
knowledge  of  two  letters,  which  seemed  to  overthrow  the 
decree  and  all  the  proceedings  dependent  thereon,  the 
Court  below  would  not  put  the  party  to  answer  to  those 
two  letters,  but  allowed  a  demurrer  to  a  bill  of  review. 
The  reason  given  in  that  case  was,  that  the  party  might 
have  found  out  the  two  letters  before  the  hearing,  since 
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he  had  them  in  his  own  custody ;  and  that  if  this  practice 
should  take  place,  it  might  overthrow  all  the  decrees  in 
the  Court ;  and  that,  if  this  should  be  allowed  as  a  prece- 
dent, a  man  might  take  up  his  defence  when  he  pleased  j 
*whereas  his  whole  defence  ought  to  be  made  at  [  *62  ] 
once,  and  before  the  hearing.  Gilbert  adds  :  "  It  is  said 
the  Lords  reversed  the  allowance  of  the  demurrer,  and 
ordered  the  party  to  answer  to  the  bill  of  review :  but 
this  precedent  may  be  found  out  whenever  there  is  occa- 
sion for  it."  He  continues :  "  Certainly  the  reversal  in 
the  House  of  Lords  was  right ;  for  the  letters  relating  to 
the  partnership  were  found  after  the  decree,  which  the 
party  had  no  knowledge  of,  though  they  happened  to  be 
in  his  custody ;  they  ought  to  be  taken  under  considera- 
tion, even  after  a  decree  signed  and  enrolled ;  but  then 
the  party  in  whose  custody  the  papers  were,  must  give  an 
account  of  their  manner  of  coming  to  light ;  and  in  this 
case,  these  letters  were  sent  in  trunks  from  Hamburgh, 
where  he  had  no  reason  to  suspect  there  were  any  papers 
relating  to  the  cause ;  so  the  finding  of  them  was  as  much 
casual  after  the  decree,  as  if  they  had  not  been  in  the 
party's  custody,  and  any  matter  casually  coming  to  light 
after  a  decree  that  would  make  an  alteration  in  the  decree, 
ought  to  be  taken  into  consideration  upon  a  bill  of  review ; 
and,  therefore,  they  reversed  that  part  of  the  decree  which 
established  the  demurrer  to  the  bill  of  review,  without  com- 
pelling the  defendant  to  such  bill  of  review  to  answer  to 
the  letters."  (For.  Rom.  187.) 

In  Gould  v.  Tancred,  2  Atk.  553,  the  petition  for  leave 
to  review  was,  1st,  because  the  Master  in  his  report  had 
not  made  annual  rests ;  2dly,  had  omitted  three  years  in 
the  account ;  and  Srdly,  that  there  was  matter  come  to 
the  plaintiff's  knowledge  subsequent  to  the  Master's  mak- 
ing his  report,  though  it  existed  at  that  time.  Lord  Hard- 
wicke  thought  the  application  unfortunate,  the  report  hav- 
ing been  confirmed  six  years,  and  refused  the  petition,  as 
it  would  appear,  on  the  two  first  points,  because  the 
*petitioner's  solicitor  attended  on  the  accounts  [  *63  ] 
before  the  Master,  which  bound  the  party.  On  the  third 
point  the  application  was  refused,  as  not  supported  by  the 
evidence. 

If  the  plaintiff,  by  his  petition  and  the  evidence  in  sup- 
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port,  makes  out  a  sufficiently  prima  facie  case,  an  order 
will  be  made  upon  the  petitioner  his  depositing  50/.  with 
the  registrar,  that  he  may  be  at  liberty  to  file  a  bill  of 
review,  as  he  shall  be  advised.  The  bill  is  settled  and 
signed  by  counsel,  and  filed  with  the  plaintiff's  clerk  in 
court.  The  defendant  is  served  with  a  subpoena,  appears, 
and  may  plead,  answer,  or  demur,  as  in  an  original  bill. 

A  bill  of  review  upon  the  discovery  of  new  matter,  and 
a  supplemental  bill  of  the  same  nature  being  exhibited  only 
by  leave  of  the  Court,  the  ground  of  the  bill  is  generally 
well  considered  before  it  is  brought;  and,  therefore,  in 
point  of  substance,  it  can  rarely  be  liable  to  a  demurrer. 
But  if  brought  upon  new  matter,  and  the  defendant  should 
think  the  matter  not  relevant,  probably  he  might  take 
advantage  of  it  by  way  of  demurrer,  although  the  rele- 
vancy ought  to  be  considered  at  the  time  leave  is  given  to 
bring  the  bill.  (Mitf.  pi.  167.)[a] 

If  a  demurrer  be  put  in  to  a  bill  of  review,  on  the 
ground  of  new  facts,  or  facts  newly  discovered,[Z>]  and  the 
demurrer  is  overruled,  it  does  not  dispose  of  the  cause, 
and  the  defendant  must  answer,  because  fact  is  at  issue. 
(Cooke  v.  Bampfield,  3  Swanst.  607,  Lord  Nottingham's 
MS8.)  On  arguing  a  demurrer  to  a  bill  of  review,  nothing 
can  be  read  but  what  appears  on  the  face  of  the  decree ; 
but  after  the  demurrer  is  overruled,  the  plaintiffs  are  at 
liberty  to  read  bill,  or  answer,  or  any  other  evidence,  as 
at  a  rehearing,  the  cause  being  now  equally  open.  (Cat- 
[  *64  ]  terall  v.  Purchase,  1  Atk.  290.)  If  the  demurrer  *is 
allowed  there  is  an  end  of  the  suit,  as  no  new  bill  of 
review  can  be  filed  after  a  demurrer  has  been  allowed  to 
a  former  bill  of  review.  If  the  demurrer  is  allowed  it 
may.  be  enrolled,  but  it  is  said  to  be  otherwise  if  the 
demurrer  is  disallowed.  (Woots  v.  Tucker,  2  Vern.  119, 
sed  query  ?) 

If  the  decree  has  not  been  signed  and  enrolled,[a]  and 
the  error  is  apparent  on  the  face  of  the  decree,  the  remedy 
is  by  a  rehearing.  There  is  no  instance  of  a  bill  in  the 

[a]  Story's  Eq.  PI.  484. 

[6]  Ibid. 

[a]  A  decree  must  be  considered  as  enrolled,  after  it  is  signed  by  the  Chancellor  and 
filed  with  the  register.  Hollingsworth  v.  M'Donald,  2  Har.  &  Johns.  230. 

All  decrees  in  the  Courts  of  the  United  States,  are  deemed  to  be  enrolled  in  the  term 
in  which  they  were  passed;  and  if  the  decree  be  not  enrolled,  a  bill  in  the  nature  of  a 
bill  of  review,  for  newly  discovered  evidence,  lies.  Dexter  v.  Arnold,  5  Mason,  303. 


BILL  OF  REVIEW.  64 


nature  of  a  bill  of  review  upon  error  apparent.  (Perry  v. 
Phelips,  17  Ves.  178.)  If  the  decree  has  been  enrolled, 
as  before  stated,  it  is  a  bill  of  review. 

If  the  objection  is  upon  matter  of  law,  apparent,  or  a 
mistake  in  law,  to  be  collected  from  all  the  pleadings  and 
evidence,  and  the  decree  has  not  been  signed  and  enrol- 
led, it  is  the  subject  of  a  rehearing,  and  there  is  no  occasion 
for  a  bill,  in  the  nature  of  a  bill  of  review.  (Ibid.) 

If  new  facts  have  been  discovered  since  publication 
passed  in  the  original  cause,  then  a  supplemental  bill  is 
necessary  to  introduce  those  facts.  (Ibid.)  Before  this 
supplemental  bill  can  be  filed,  the  leave  of  the  Court  must 
be  obtained  in  the  manner  before  explained. 

When  the  decree  has  not  been  signed  and  enrolled,  you 
cannot  bring  a  bill  of  review.  (Llewellen  v.  Mackworth, 
2  Atk.  40.  Standish  v.  Radley,  2  Atk.  178.) 

If  the  decree  has  not  been  signed  and  enrolled,  and  the 
supposed  error  appears  from  new  matter  which  has  arisen 
since  the  decree,  or  upon  new  proof  materially  pressing 
upon  the  decree,  and  discovered  after  the  decree,  or  at 
least  after  publication  had  passed  in  the  cause,  the  remedy 
is  by  a  supplemental  bill  in  the  nature  of  a  bill  of  review. 
(Young  v.  Keighly,  16  Ves.  350.  Wortley  v.  Birkhead,  3 
Atk.  809.)  In  this  case,  leave  must  be  obtained  for  liberty 
to  file  a  supplemental  *bill  in  the  nature  of  a  bill  [  *65  ] 
of  review,  by  an  attendable  petition,  supported  by  affidavit, 
similar  to  that  used  for  liberty  to  file  a  bill  to  review  a 
decree  signed  and  enrolled,  on  new  facts  or  new  evidence 
discovered. 

There  is  this  difference  between  a  bill  of  review  and  a 
supplemental  bill  in  the  nature  of  a  bill  of  review.  In  the 
former,  if  introducing  also  matter  of  supplement  or 
revivor,  the  prayer,  as  far  as  it  is  a  bill  of  review,  is  that 
the  decree  may  be  reviewed  and  reversed ;  in  the  other, 
adopting  also  the  proper  prayer  for  revivor ;  as  to  the 
supplemental  matter,  you  pray  that  the  cause  may  be 
reheard. 

If  the  Court  is  of  opinion  that  the  new  matter  is  mate- 
rial arid  relevant,  and  of  such  a  nature  as  to  make  it  a  fit 
subject  of  judgment  in  a  cause,  and  the  evidence  satisfac- 
torily makes  out  that  the  new  matter  did  not  come  to  the 
knowledge  of  the  plaintiff  or  his  agents  within  such  time 
as  the  same  could  have  been  advantageously  used  in  the 
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original  cause,  liberty  will  be  given  to  the  petitioner  to  file 
a  supplemental  bill  in  the  nature  of  a  bill  of  review. 

The  order  is,  that  upon  the  petitioner  his  depositing 
50/.  with  the  registrar,  he  may  be  at  liberty  to  file  a  sup- 
plemental bill,  in  the  nature  of  a  bill  of  review,  as  he  shall 
be  advised.  The  deposit  of  50/.  is  required,  by  Order  of 
17th  October,  1741.  (Beam.  Ord.  368.)  Before  this  order, 
although  a  bill  of  review  could  not  be  brought  upon  a 
decree  signed  arid  enrolled,  for  new  and  supplemental 
matter  in  being  at  the  time  of  making  the  decree,  but  dis- 
covered and  come  to  knowledge  afterwards,  without  the 
leave  of  the  Court,  and  making  a  deposit  of  50/. ;  yet  if 
the  decree  had  not  been  signed  and  enrolled,  a  practice 
appears  to  have  existed  of  filing  a  supplemental  bill  in  the 
nature  of  a  bill  of  review  at  large,  without  making  any 
deposit,  and  without  obtaining  the  leave  of  the  Court  at 
[  *66  ]  *all;  and  the  party  then  brought  a  petition  to 
rehear  or  repeal.  This,  says  Lord  Hardwicke,  in  the  cases 
cited,  was  growing  into  abuse,  and  several  supplemental 
bills  were  brought  for  vexation.  To  put  these  improper 
bills  of  review  under  the  like  restraint  as  the  other  bills  of 
review,  the  order  of  1741  was  made.  (Moore  v.  Moore, 
2  Ves.  598.) 

This  order  provides,  "  That  no  supplemental  bill,  or  bill 
in  the  nature  of  a  bill  of  review,  grounded  upon  new 
matter  discovered,  or  pretended  to  be  discovered,  since 
the  pronouncing  of  any  decree  of  this  Court,  in  order  to 
the  reversing  or  varying  of  such  decree,  shall  be  exhibited 
without  the  special  leave  of  the  Court  first  obtained  for 
that  purpose.  And  unless  the  party  exhibiting  the  same 
do  first  deposit  with  the  registrar  of  this  Court  so  much 
money,  as  together  with  the  deposit  by  the  rules  of  this 
Court  to  be  made  on  obtaining  a  rehearing  of  the  cause  or 
causes  wherein  such  decree  was  pronounced,  will  make  up 
the  sum  of  50/.,  as  a  pledge  to  answer  such  costs  and 
damages  as  shall  be  awarded  to  the  adverse  party,  in  case 
the  Court  shall  think  fit  to  award  any  at  the  hearing  of 
the  cause  on  such  supplemental  or  new  bill."  (Beam.  Ord. 
368.) 

The  deposit  of  50/.  being  made,  and  the  order  for  liberty 
to  file  the  supplemental  bill,  in  the  nature  of  a  bill  of 
review,  being  drawn  up,  the  same  is  then  filed.  The  bill 
states  the  new  facts,  and  prays  that  the  cause  may  be 
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reheard.  This  suit  is  proceeded  with  in  the  same  manner 
as  a  bill  of  review  on  new  matter,  and  may  be  met  by  the 
same  defences.  Mitford  says,  "  Bills  in  the  nature  of  bills 
of  review  do  not  appear  subject  to  any  peculiar  cause  of 
demurrer,  unless  the  decree  sought  to  be  reversed  does  not 
affect  the  interest  of  the  person  filing  the  bill."  (Mitf.  pi. 
167.) 

*There  is  this  difference,  that  in  a  supplemental  [  *67  ] 
bill  in  the  nature  of  a  bill  of  review,  the  Court  will  not,  as 
on  a  bill  of  review,  entertain  the  question,  or  vary  it,  or 
reverse  the  decree  on  the  hearing  of  that  bill,  but  will  require 
that  a  petition  of  appeal  or  of  rehearing  should  be  present- 
ed, to  come  on  and  be  heard  with  such  supplemental  bill. 
This  was  decided  by  Lord  Hardwicke  in  Moore  v.  Moore, 
2  Ves.  598,  when  a  supplemental  bill,  in  the  nature  of  a 
bill  of  review,  came  on  to  be  heard  without  a  petition  of 
appeal  or  rehearing,  but  liberty  was  given  to  prefer  such 
petition.  So  in  Perry  v.  Phelips,  17  Ves.  178,  Lord  Eldon 
said,  "  if  a  decree,  not  signed  and  enrolled,  is  sought  to  be 
reversed  upon  error  apparent,  and  a  petition  of  rehearing 
has  been  presented,  and  also  a  supplemental  bill  is  filed,  to 
introduce  new  facts  discovered  since  publication,  the  cause 
will  come  on  to  be  heard  upon  the  matter  of  that  supple- 
mental bill,  together  with  a  rehearing  of  the  original  cause, 
and  the  Court  will  vary  the  decree  upon  the  rehearing, 
taking  into  consideration  the  new  or  lately  discovered 
facts." 

In  Moore  v.  Moore,  2  Ves.  598,  the  cause  came  before 
the  Court  upon  a  new  bill,  partly  supplemental,  in  the  nature 
of  a  bill  of  review,  with  new  matter  said  to  be  existing  at 
the  time  of  the  former  decree  and  discovered  since,  and 
partly  original  as  against  one  party,  and  on  a  petition  of 
appeal  from  a  decree  made  by  the  Master  of  the  Rolls. 
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CHAPTER  VII. 

STAYING  PROCEEDINGS  UNDER  A  DECREE  OR  A  DECRETAL  ORDER. 

What  necessary  to  effect  this,  68.     Grounds  for  ordering  same,  and  for  refusing  it,  69. 
Before  whom  motion  must  be  made,  71. 

PRESENTING  a  petition  of  appeal  either  to  the  House  of 
Lords,(l)  or  to  the  Lord  Chancellor,  or  a  petition  of  rehear- 
ing to  any  of  the  Courts,  has  not  the  effect  of  staying 
proceedings  under  a  decree,  nor  of  suspending  the  payment 
of  costs.(2) 

To  stay  the  proceedings,  an  application  is  made  to  the 
Court  or  jurisdiction  pronouncing  the  decree  on  a  motion, 
of  which  notice  is  requisite.  This  practice  was  settled  by 
the  46  N.  O.,  which  directs  that  every  application  to  stay 
proceedings  upon  any  decree  or  order  which  is  appealed 
from,  be  made  first  to  the  judge  who  pronounced  the  decree 
[  *69  ]  *or  order.  The  Court  will  not  suspend  the  decree 
without  a  special  ground  the  subject  of  discretion.[a] 
(Way  v.  Foy,  18  Ves.  452.) 

The  notice  of  motion  to  stay  the  proceedings  until  the 
hearing  of  the  appeal  is  served  on  the  clerks  in  court  of 
all  the  parties  interested  in  the  decree.  A  motion  of  this 
description,  the  Court  said,  was  in  truth  a  rehearing,  and 
as  the  Court  assumes  the  decree  to  be  right  until  reversed 
on  appeal,  it  is  very  jealous  of  slaying  proceedings,  and  the 

(1)  The  Wardens  and  Minor  Canons  of  St.  Paul  v.  Morris,  9  Ves.  316 ;  Huguenin  T. 
Baseley,  15  Ves.  180. 

(2)  Tyson  v.  Cox,  3  Madd.  278.     In  Roberts  v.  Totty,  19  Ves.  446,  Lord  Eldon 
though  he  decided  that  an  appeal  does  not  form  a  ground  to  stay  proceedings  for  costs 
previously  commenced,  viz.  by  subpoena,  intimated,  that  if  the  appeal  had  been  lodged 
before  any  proceedings  were  taken  for  costs,  it  would  form  a  ground  to  stay  proceed- 
ings ;  but  neither  the  cases  nor  the  practice  appear  to  warrant  the  dictum.     In  the  above 
case,  the  bill  was  dismissed,  with  costs,  which  were  taxed,  and  a  subpoena  sued  out  and 
served,  but  before  an  attachment  was  sealed,  a  petition  of  appeal  was  presented.     A 
motion  to  stay  payment  of  these  costs  till  the  appeal  was  heard,  was  refused. 

[a]  The  staying  proceedings  in  equity,  on  an  appeal,  is  a  matter  regulated,  in  a  great 
degree,  by,  and  is  very  much  within  the  discretion  of  the  Court  of  Chancery.  Ring, 
gold's  case,  1  Bland,  15;  Messonier  v.  Kauman,  3  Johns.  Chan.  Rep.  66;  Barrow  v. 
Rhinelander,  3  Johns.  Ch.  Rep.  123  ;  Riggs  v.  Murray,  3  Johns.  Ch.  Rep.  160. 

In  many  of  the  states,  the  practice  on  this  subject  is  regulated  by  statute  or  general 
rules. 
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bias  is  always  in  favour  of  the  party  having  the  decree. 
(Willan  v.  Willan,  16  Ves.  216.) 

The  grounds  of  suspending  the  proceedings  may  be 
furnished  by  the  nature  of  the  effect  of  the  decree ;  what 
is  to  be  done  under  it ;  the  situation  of  the  party  entrusted 
with  the  fund  in  the  mean  time,  and  the  irremediable  mis- 
chief likely  to  result  from  the  prosecution  of  the  decree. 
(Waldo  v.  Caley,  16  Vesey,  212.)  Thus  pending  an 
appeal  from  an  order  overruling  a  demurrer,  the  Court  will 
stay  proceedings  for  enforcing  an  answer  where  answering 
would  render  an  appeal  useless.  (Wood  v.  Milner,  1  J. 
&  W.  636.)  So  where  a  demurrer  had  been  overruled 
by  the  Lord  Chancellor,  a  motion  to  stay  proceedings  to 
enforce  an  answer  pending  an  appeal  to  the  House  of 
Lords  was  granted  on  payment  of  the  costs  of  the  motion. 
(King  of  Spain  v.  Machado,3  4  Russ.  560.)  Irreparable 
mischief  does  not  always  found  a  ground  for  suspending 
the  proceedings,  for  the  effect  of  so  doing  would  frequently 
be  a  reversal  of  the  decree  or  order,  as  if  an  order  was 
made  to  pay  money  into  the  hands  of  a  foreigner  about  to 
quit  this  country,  granting  a  motion  to  stay  proceedings 
would,  in  effect,  be  deciding  against  the  order.  (Walburn 
v.  Ingilby,  1  M.  &  K.  85.b)  In  this  case  the  Lord  Chan- 
cellor said,  if  the  argument  of  irreparable  mischief  were  to 
prevail,  the  Court  would  suspend  the  execution  *of  [  *70  ] 
decrees  and  orders  in  very  many  of  the  cases  decided.  (Id. 
84.c) 

In  Way  v.  Foy,  18  Ves.  452,  although  the  Court  ordered 
a  legacy  to  be  paid  out  of  Court,  notwithstanding  an  appeal 
to  the  House  of  Lords,  yet  they  required  the  legatee  to 
give  security  to  the  Master. 

Taking  an  account  will  not  be  stayed  pending  an  appeal, 
but  pending  an  appeal  the  Court  will  sometimes  stay  the 
sale  of  property  which  the  decree  has  directed  to  be  sold ; 
although,  if  the  property  consists  of  personal  chattels, 
remaining  in  the  possession  of  an  appellant,  he  must  give 
ample  security  for  their  value.  (Nerot  v.  Burnand,d  2 
Russ.  56.)  Pending  an  appeal  the  Court  refused  to  stay 
the  payment  of  the  costs  of  the  suit,  and  dismissed  a 
motion  for  the  purpose.  (Roberts  v.  Totty,  19  Ves.  446.) 

In  Parrott  v.  Pallmer,  a  motion  was  made  to  the  Lord 
Chancellor  in  Hilary  Term,  1835,  to  stay  the  payment  of 
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the  taxed  costs  of  the  suit  until  the  hearing  of  the  appeal, 
and  an  offer  was  made  to  pay  the  amount  into  Court. 
Lord  Lyndhurst  refused  the  motion,  with  costs,  as  contrary 
to  practice  ;  and  said,  that  to  justify  such  an  application, 
a  case  must  be  proved  that  if  the  decree  was  reversed,  the 
party  to  whom  the  costs  were  payable  was  not  in  circum- 
stances to  refund  them.  The  argument  of  the  counsel  in 
opposition  to  the  motion  was,  that  the  costs  were  a  debt, 
which  the  party  was  bound  to  pay  to  his  solicitor,  and 
that  it  would  prejudice  him  if  the  payment  were  delayed, 
as  he  might  be  bound  to  pay  what  the  Court  had  said  the 
other  party  should  pay. 

In  Monkhouse  v.  Corporation  of  Bedford,  J7  Ves.  380, 
the  defendants  disputed  the  plaintiff's  title  as  mortgagee : 
on  motion,  the  Court  gave  the  defendant  six  months 
[  *71  ]  beyond  *the  time  fixed  by  the  Master,  upon  their 
consenting  to  a  receiver,  and  paying  interest  from  the 
time  of  the  suit,  and  the  costs ;  the  plaintiff  undertaking 
to  repay  costs  if  the  decree  was  reversed. 

The  New  Orders,  as  before  stated,  require  that  the 
motion  should,  in  the  first  instance,  be  made  before  the 
Court  or  jurisdiction  which  had  pronounced  the  decree, 
and  until  such  application  has  been  refused  by  the  Court 
below,  the  Lord  Chancellor  will  not  entertain  a  motion  on 
the  subject.  If  the  application  be  refused  by  the  Court 
below,  an  appeal  motion  will  lie  to  the  Lord  Chancellor. 
If  the  party  fails  on  his  application  to  stay  proceedings,  he 
must  pay  the  costs.  (Waldo  v.  Caley,  16  Ves.  212.) 
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CHAPTER  VIII. 

PROCEEDINGS  BY  A  PARTY  COMING  WITHIN  THE  JURISDICTION 
AFTER  DECREE. 

How  such  party  obtains  liberty  to  attend  the  proceedings,  72  ;  when  supplemental  bill 

necessary,  73. 

If,  after  the  decree,  a  defendant  who  has  not  appeared 
and  who  is  stated  in  the  bill  to  be  out  of  the  jurisdiction, 
comes  to  this  country,  and  is  desirous  of  attending  the 
proceedings  in  the  Master's  office,  he  serves  a  notice  of 
motion  that  he  may  be  at  liberty  to  appoint  a  clerk  in 
court  to  enter  an  appearance  for  him,  in  the  cause,  he 
submitting  to  be  bound  by  the  decree  made  in  the  cause 

dated ,  and  that  he  may  be  at  liberty  to  attend  before 

the  Master  in  the  same  manner  as  if  he  had  appeared 
and  answered  the  plaintiff's  bill,  and  the  order  is  made 
accordingly. 

In  White  v.  Hall,  1  R.  &  M.  332,a  a  defendant,  who 
was  one  of  the  executors  of  the  testator's  will,  and  the 
father  of  the  infant  plaintiff,  and  who  had  recently  returned 
from  India,  although  he  had  been  out  of  the  jurisdiction 
until  after  the  cause  had  been  heard  on  further  directions, 
moved  that  an  appearance  might  be  entered  for  him  with 
the  registrar,  he  consenting  to  abide  by  the  decree  already 
made,  and  submitting  to  account  if  required ;  the  Vice 
Chancellor  refused  the  motion.  On  appeal,  the  Lord 
Chancellor  granted  the  motion,  *upon  the  defen-  [  *73  ] 
dant  submitting  to  be  bound  by  the  decree  and  the 
accounts  as  they  now  stood,  and  directing  him  to  appoint 
a  clerk  in  court,  who  should  be  at  liberty  to  enter  an 
appearance  for  him.  The  motion  was  supported  by  the 
defendant's  affidavit,  stating  that  the  suit  was  still  pending, 
that  since  his  return  to  England,  he  had  taken  steps  for 
proving  the  will,  and  that  he  was  now  desirous  of  under- 
taking the  charge  of  the  maintenance  and  education  of  his 
children,  and  watching  over  and  protecting  their  interest. 
This  case  has  been  followed  in  two  instances :  in  Scar- 
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man  v.  Scaraian,  heard  before  the  Vice  Chancellor,  21st 
of  November,  1833;  and  in  O'Brien  v.  O'Brien,  1st  of 
May,  1834. 

If  a  party  comes  within  the  jurisdiction  after  decree, 
and  the  plaintiff  wishes  to  examine  him,  or  to  take  any 
proceedings  against  him,  he  must  file  a  supplemental  bill, 
stating  the  fact  of  his  having  returned  to  this  country. 


[  *74  ]  *CHAPTER  IX. 

ISSUES  FROM  THE  COURT  OF  CHANCERY. 

When  directed,  74.  Not  on  motion,  7G.  At  whose  instance,  76.  Decree  or  order, 
directing  same,  76.  Special  directions  contained  in  same,  76.  Where  usually  tried, 
79.  How  proceeded  on — if  defendant  neglect  to  name  attorney,  80.  How  issues 
settled,  and  when  by  the  Master,  80.  Special  jury,  81.  Issue  pro  confesso,  81.  Order 
directing  should,  if  objected  to,  be  reheard  without  loss  of  time,  81.  Trial  of,  and 
further  directions,  83.  New  trial,  83.  On  what  grounds  granted,  84.  Application 
for,  must  be  to  this  Court,  and  how  made,  86.  And  before  whom,  87.  Application 
for  judge's  notes,  88.  Hearing  motion  for  new  trial,  88. 

HAVING  considered  the  various  ways  of  correcting  or 
varying  decrees  or  orders,  the  next  subject  is  the  manner 
of  answering  the  inquiries  directed  by  them.  The  decree 
sometimes  directs  an  issue  to  a  court  of  law  to  try  a  fact ; 
or  a  case  on  a  legal  point ;  or  directs  the  bill  to  be  retain- 
ed, with  liberty  for  a  party  to  bring  an  action ;  or,  lastly, 
refers  it  to  the  Master  to  make  certain  inquiries.  Each  of 
these  subjects  will  be  considered  in  their  order. 

It  frequently  happens,  that  questions  of  law,  or  which 
require  the  intervention  of  a  jury,  are  necessary  to  be 
decided  before  this  Court  is  in  a  situation  to  pronounce  a 
decree  or  order,  in  which  event  the  Court  of  Chancery  has 
power  to  direct  an  action,  or  an  issue  to  be  tried,  or  to 
send  a  case  for  the  opinion  of  a  court  of  law. 

Lord  Eldon  says,  "  There  is  no  doubt  that  according  to 
[  *75  ]  *the  constitution  of  this  Court,  it  may  take  to 
itself  the  decision  of  every  fact  put  in  issue  upon  the 
record.  Courts  of  equity,  in  ancient  times,  were  more  in 
the  habit  of  taking  to  themselves  the  decision  of  questions 
of  fact,  than  they  have  thought  wise  and  discreet  in  later 
times.  As  to  the  immemorial  payment  of  tithes,  if  any 
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reasonable  doubt  has  been  raised  upon  it  in  the  evidence, 
it  has  been  of  late  thought  wise  and  discreet  to  send  the 
question  of  fact  to  a  jury.  All  the  judges  have  demon- 
strated their  opinion  in  favour  of  that  practice,  where  any 
reasonable  doubt  is  raised  upon  the  facts."[a]  (O'Conner 
v.  Cook,  6  Ves.  671,  and  8  Ves.  526.  See  Blackburn  v. 


fa]  Although  this  Court,  in  the  exercise  of  a  sound  discretion,  has  a  right  to  decide 
every  question  of  fact  which  comes  before  it,  without  the  intervention  of  a  jury,  yet  in 
cases  of  real  difficulty,  growing  out  of  contradictory  testimony ,*or  opposing  facts  and 
circumstances  which  it  is  impossible  for  the  Court  to  reconcile,  or  where  the  evidence 
is  so  nearly  balanced  as  to  render  an  open  and  rigid  cross-examination  of  the  witnesses, 
before  a  jury,  necessary,  and  only  in  such  cases,  the  practice  is  lo  order  a  feigned  issue. 
Townsend  v.  Graves,  3  Paige,  453 ;  Smith  v.  Nnngle,  ( House  of  Lords,  June  1,  2,  1840,) 
4  Lond.  Jurist,  476;  Whalley  v.  Whalley,3  Bligh,  16;  Marshall  v.  Thompson,  2  Munf. 
412;  Bullock  v.  Gordon,  4  Munf.  450;  Gait  v.  Carter,  6  Munf.  245  ;  Le  Guen  v.  Gou- 
verneur,  1  Johns.  Cas.  436 ;  Dale  v.  Roosevelt,  6  Johns.  Ch.  Rep.  "255;  Miller  v.  Wack, 
Saxt.  N.  J.  Chan.  Rep.  205  ;  Decker  v.  Caskey,  Saxt.  N.  J.  Chan.  Rep.  427  ;  Apthorp  v. 
Comstock,  2  Paige,  484 ;  Fornshill  v.  Murray,  1  Bland,  485 ;  Lee  v.  Beatty,  8  Dana, 
207  ;  Nice  v.  Purcell,  1  Hen.  &  Munf.  372.  Thus,  it  has  been  ordered  to  try  a  ques- 
tion of  fraud;  Hooe.  v.  Marquess,  4  Call,  416;  or  whether  a  will,  said  to  be  lost,  was 
ever,  in  fact,  executed,  and  what  were  its  provisions;  Brent  v.  Dold,  Gilm.  211;  or 
whether  a  bond  was  for  indemnity,  or  a  gift  for  services  ;  Earl  of  Winchilsca  v.  Garretty, 
Taml.  63,  (.5  Eng.  Ch.  Rep.  285;)  or  whether  there  has  been  undue  influence ;  Hare 
v.  Collins,  2  Moll.  491,  (12  Eng.  Ch.  Rep.  576  ;)  or  whether  a  deed  was  duly  and  fairly 
executed  ;  Anonymous,  1  Desau.  124;  to  try  the  title  to  land,  before  a  purchaser  was 
compelled  to  accept  the  title  ;  Bowman  v.  Middleton,  1  Desau.  159 ;  to  ascertain  the 
damage  sustained  by  the  purchaser,  by  the  loss  of  eighty-eight  acres  of  land,  recovered 
from  him  by  a  better  title ;  Smith  v.  Martin,  4  Desau.  149 ;  to  try  a  question  of  the 
marriage  of  parents,  and  the  legitimacy  of  a  child  ;  Vaigneur  v.  Kirk,  2  Desau.  640 ;  to 
try  the  genuineness  of  a  deed,  forming  a  link  in  the  chain  of  title,  on  a  bill  for  the  speci- 
fic performance  of  a  purchase  of  land ;  Delancey  v.  Seymour,  5  Cowen,  714 ;  S.  C.  I 
Hopk.  436 ;  to  try  whether  an  absolute  bill  of  sale  was  intended  only  as  a  security ; 
Knibb  v.  Dixon,  1  Rand.  249 ;  or  whether  the  sale  of  a  horse,  or  other  property,  was 
really  intended  as  a  shift  to  evade  the  statute  against  usury ;  Douglass  v.  McChesney, 
2  Rand.  109  ;  or  whether  a  testator  was  sane,  or  seriously  intended  the  proposed  will,  as 
such,  or  has  subsequently  nullified  it  by  a  republication  of  a  former  will,  or  by  a  revo- 
cation ;  Banks  v.  Booth,  6  Munf.  385 ;  to  try  the  fact  of  a  secret  partnership,  on  a  bill 
filed  to  subject  the  estate  of  a  secret  partner  in  trade  to  the  payment  of  a  debt  contracted 
by  the  ostensible  members  of  a  firm  ;  Cocke  v.  Upshaw,  6  Munf.  464;  to  try  a  claim  in 
a  creditor's  suit ;  Ringgold  v.  Jones,  1  Bland,  89  ;  to  try  the  question  of  title,  in  parti- 
tion ;  Larkin  v.  Mann,  2  Paige,  27  ;  to  try  the  question  of  forgery  of  a  deed,  on  a  bill 
filed  for  the  purpose  of  settling  the  title  to  a  large  tract  of  land,  and  to  prevent  a  multi- 
plicity of  suits  ;  Apthorp  v.  Comstock,  2  Paige,  482  ;  to  try  the  validity  of  a  will  of  real 
estate,  where  the  question  arose  collaterally,  and  the  heir  insisted  on  the  invalidity  of 
the  will,  in  his  answer  ;  Colton  v.  Ross,  2  Paige,  396  ;  and  to  try  a  question  of  usury, 
arising  out  of  disputed  facts,  upon  the  determination  of  which,  the  right  of  the  com- 
plainant to  a  decree  against  the  defendant  depended.  New  Orleans  Gas  Light  and 
Banking  Co.  v.  Dudley,  8  Paige,  452. 

As  to  the  precise  character  of  the  discretion,  which  the  Court  is  at  liberty  to  exercise, 
in  granting  or  refusing  an  issue,  it  would  seem  not  to  be  an  arbitrary  discretion,  but  that 
the  refusal  of  the  Court  to  grant  a  feigned  issue,  in  a  proper  case,  when  directly  applied 
for,  and  where,  in  the  exercise  of  a  sound  discretion,  an  issue  should  have  been  directed, 
is  good  ground  of  appeal.  Townsend  v.  Graves,  3  Paige,  457  ;  Belknap  v.  Trimble,  3 
Paige,  601 ;  Gardner  v.  Gardner,  22  Wend.  526. 

The  verdict  of  a  jury,  in  an  ejectment  suit,  between  the  same  parties,  and  upon  the 
same  question,  (though  not  strictly  an  estoppel,  in  equity,)  is  proper  to  be  taken  into 
consideration,  in  determining  a  doubtful  question  of  fact  in  a  subsequent  suit  in  Chan- 
cery ;  and  it  may  be  a  sufficient  reason  for  refusing  to  award  a  feigned  issue,  in  a  case 
where  a  feigned  issue  would  otherwise  have  been  proper.  Van  Wyck  v.  Seward,  6 
Paige,  62. 
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Jepson,  17  Ves.  479  ;  The  Wardens  of  St.  Paul  v.  Morris, 
9  Ves.  164.) 

So  also  where  a  will  concerning  real  estate  is  sought  to 
be  set  aside  for  fraud,  an  issue  must  be  directed  dcvisavit 
vel  non.  (1  Eq.  Ca.  Ab.  133.)  An  issue  may  be  ordered 
to  discover  the  interest  of  a  witness.  (Stokes  v.  M'Kerrall, 
3  Bro.  C.  C.  228.)  An  issue  was  directed  to  try,  whether 
a  son  survived  his  father,  both  having  been  wrecked,  and 
all  on  board  having  perished.  (Mason  v.  Mason,  1  Mer. 
308.) 

But  if  the  right  of  the  plaintiff  is  clear,  and  nothing  can 
arise  upon  evidence,  nor  any  advantage  be  derived  from 
a  viva  voce  examination,  the  Court  will  decree  upon  the 
answer,  and  refuse  an  opportunity  to  the  defendant  to 
try  the  question  at  law.  (Newman  v.  Milner,  2  Ves.  483.) 
The  question  which  the  defendant  in  the  last  case  wished 
to  be  tried,  was  whether  the  plaintiffs,  as  partners,  had 
received  any  consideration  for  a  bill  of  exchange,  alleged 
to  be  given  to  the  defendants  by  one  partner  for  a  private 
debt,  but  drawn  by  him  in  the  name  of  the  partnership. 
The  Court  decreed  the  delivery  up  of  the  bill  upon  the 
defendant's  answer. 

[  *76  ]  *In  all  cases  where  complete  justice  cannot  be 
done  at  law,  this  Court  restrains  proceedings,  and  directs 
an  issue.  (Peel  v. ,  16  Ves.  157.) 

An  issue  is  hot  directed  on  motion,  nor  before  the 
hearing  of  the  cause,  but  may  be  ordered  by  the  decree, 
or  on  the  hearing  on  further  directions,  or  on  exceptions 
to  the  Master's  report.  In  Fullagar  v.  Clark,  18  Ves.  481, 
Lord  Eldon  observed  "  that  he  would  not  say  that  he 
would  not  direct  an  issue  on  motion  to  try  a  simple  fact,  as 
competency  of  mind,  in  analogy  to  a  reference  of  a  title 
on  motion,"  but  refused  the  issue  in  that  case  upon 
motion.[a] 

An  issue  may  be  directed,  not  only  upon  questions 


[a]  Where,  upon  an  interlocutory  application,  an  issue  has  been  directed,  to  try  a 
question  of  fact,  upon  which  the  title  of  the  parties  depends,  and  a  verdict  has  been  found 
in  favour  of  one  party,  which  the  Court,  on  a  motion  for  a  new  trial,  refuses  to  set  aside, 
the  other  party  may,  notwithstanding,  proceed  with  the  cause,  and  go  into  evidence  in 
support  of  his  case,  in  opposition  to  the  finding  of  the  jury  ;  and,  if,  at  the  hearing,  his 
evidence  is  sufficient  to  raise  a  reasonable  doubt  of  the  correctness  of  the  verdict,  the 
same  question  will  be  sent  to  another  jury.  But  the  inconveniences  of  this  course  aro 
BO  great,  that  the  Court  will  be  strongly  inclined,  when  it  grants  such  interlocutory  issue, 
to  require,  from  both  parties,  an  undertaking  to  be  bound  by  the  result.  Ansdell  v. 
Ansdell,  4  Myl.  &.  Cr.  449, 


ISSUES  FROM  THE  COURT  OF  CHANCERY.  76 

between  the  parties  to  the  suit,  but  also  upon  claims 
brought  in  by  a  person  not  on  the  record.  In  Price  v. 
Price,  21st  May,  1830,  the  Master  allowed  a  claim  brought 
in  by  a  solicitor  for  a  bill  of  costs,  which  the  parties  con- 
tended was  barred  by  the  statute  of  limitations ;  exceptions 
were  taken  by  the  defendant  to  the  Master's  report,  and 
on  their  coming  on  to  be  argued  an  issue  was  directed, 
and  an  order  was  drawn  up  in  the  usual  terms. 

Before  the  Court  directs  an  issue  to  prove  a  will,  all  the 
witnesses  must  be  examined  in  this  Court.  (Bootle  v. 
Blundell,  19  Ves.  504.) 

The  decree  or  order  directs  that  the  plaintiff  and  the 
defendant  do  proceed  to  a  trial  at  law  in  his  Majesty's 
Court  of ,  at  the  sittings  after term,  at  West- 
minster Hall,  in  the  county  of  "Middlesex,  on  the  following 

issue,  "  Whether,  &c.  &c. ,  and  the  said  

is  to  be  plaintiff  at  law,  and  the  said to  be  defen- 
dant at  law,  who  is  forthwith  to  name  an  attorney,  accept 
a  declaration,  appear  and  plead  to  the  issue ;  and  the 
order  refers  it  to  the  Master  to  settle  the  issue,  in  case 
the  parties  differ  about  *the  same,  and  directs  the  [  *77  ] 
parties  to  produce  books,  papers,  &c.  on  oath,  before  the 

Master,  on  or  before  the day  of ,  and  gives 

either  side  liberty  to  inspect  the  same,  and  take  copies 
thereof  as  advised  at  their  own  expense,  and  such  of  them 
as  either  side  shall  give  notice  to  have  produced  at  the 
said  trial  are  to  be  produced  accordingly,  and  the  further 
directions  or  the  exceptions  (as  the  case  may  be)  are 
ordered  to  stand  over,  until  after  the  trial  of  the  said  issue, 
and  liberty  is  given  for  parties  to  apply.  If  one  of  the 
parties  to  the  issue  is  an  infant,  the  order  directs  that 

the  infant,  by  his  guardian ,  do  proceed  to 

a  trial,  &c. 

The  order  may  contain  a  direction,  that  any  special 
matter  shall  be  endorsed  on  the  poslea.  (De  Tastet  v. 
Bordenave,a  1  Jac.  516.)  Lord  Eldon  said:  "It  is  the 
habit  of  this  Court  in  ordering  an  issue,  to  direct,  that  if 
the  substance  of  the  issue  is  found,  but  with  some  special 
circumstances,  which  may  be  material  in  measuring  the 
extent  of  relief  to  be  given  on  further  directions,  that  mat- 
ter should  be  endorsed. on  thepostea"  (White  v.  Lisle,  3 
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Swanst.  345.)  If  there  are  any  legal  obstructions  to  the 
fair  trial  of  the  issue,  the  order  provides  against  their  being 
set  up.[a] 

The  order  should  direct  that  the  depositions  of  the 
witnesses  should  be  read  at  the  trial  of  the  issue,  in  case 
such  witnesses  or  either  of  them  shall  be  dead  at  the  time 
of  the  trial,  or  shall  be  proved  at  such  trial  to  be  in  such 
a  state  of  health  as  not  to  be  capable  of  attending. 
(Palmer  v.  Lord  Aylesbury,  15  Ves.  176.)  Depositions 
may  be  read  at  law  without  an  order.  (Clavering  v. 
Clavering,  2  Ves.  232.)[6]  But  if  depositions  are  offered 
at  the  trial  without  an  order,  for  the  purpose  of  making 
them  evidence,  the  whole  record,  bill,  answers,  &c.  must 
[  *78  ]  *be  read ;  but  if  there  is  an  order  for  reading  depo- 
sitions the  Court  of  law  will  receive  them  upon  that  order, 
without  going  through  all  that  course  for  the  purpose  of 
making  them  evidence.  (Palmer  v.  Lord  Aylesbury,  15 
Ves.  176.) 

The  depositions  of  such  of  the  witnesses  in  a  cause  as 
had  died,  were  ordered  to  be  read  at  the  trial  of  an  issue 

[a]  When  a  feigned  issue  is  awarded,  the  Court  may  impose  such  restrictions  on  the 
parties,  as  will  prevent  all  fraud  and  surprise  on  the  trial.    Thus,  where  an  issue  was 
ordered,  to  try  the  question  of  forgery  of  a  deed,  the  order  contained  the  following  direc- 
tions : — "  Either  party  is  to  be  at  liberty,  on  the  trial,  to  examine  any  witness  whose 
testimony  was  read  upon  the  hearing  of  this  cause,  or  to  read  the  depositions  heretofore 
taken,  if  they  are  dead,  or  out  of  the  jurisdiction  of  the  Court;  and  either  party  is  also 
to  be  at  liberty  to  read  the  deposition  of  any  witness  of  the  opposite  party,  which  was 
read  on  the  hearing  of  this  cause.     And  to  prevent  any  surprise,  by  the  introduction  of 
new  witnesses,  notice  of  trial  must  be  given  at  least  thirty  days  before  the  day  appoint- 
ed for  such  trial ;  and  no  witnesses,  not  heretofore  examined,  are  to  be  introduced  on  the 
trial,  unless  the  party  producing  such  new  witnesses  shall,  at  least  fifteen  days  before 
such  trial,  give  to  the  opposite  party,  or  to  his  attorney  or  solicitor,  notice  of  his  inten- 
tion to  produce  such  witnesses,  with  their  names  and  additions,  and  their  usual  place  of 
abode  or  residence,  with  such  particularity  as  will  enable  such  party  to  find  out  the  wit- 
nesses, and  ascertain  their  character.     But  this  prohibition  as  to  new  witnesses,  is  not 
to  extend  to  those  who  are  called  merely  for  the  purpose  of  impeaching  other  witnesses  ; 
or  where  the  judge  who  tries  the  cause  shall  be  satisfied  there  is  reasonable  excuse  for 
not  giving  such  notice,  or  for  giving  a  notice  for  a  shorter  period  of  time.     The  proof  of 
the  execution  of  the  deed,  taken  before  the  commissioner,  is  not  to  be  received  on  the 
trial,  as  any  evidence  of  the  execution  thereof,  or  of  the  genuineness  of  the  signatures  of 
the  grantor  or  of  the  subscribing  witness  to  the  deed.    The  issues  are  to  be  so  framed, 
that  the  defendants  in  this  cause  may  hold  the  affirmative  of  the  several  questions  above 
stated ;  and  they  are  to  be  at  liberty  to  open  the  case  and  to  close  the  argument  on  the 
trial.      Either  party  is  to  be  at  liberty  to  notice  the  cause  for  trial ;  and  neither  party 
is  to  be  permitted  to  put  it  off,  without  sufficient  cause  shown,  and  on  the  usual  terms. 
The  trial  must  also  be  by  a  struck  jury,  if  requested  by  either  party."    Apthorp  v.  Corn- 
stock,  2  Paige,  485. 

[b]  Where  an  issue  is  directed,  by  the  Court  of  Chancery,  to  be  tried  at  law,  any 
papers  may  be  read  at  the  trial  of  such  issue,  which  were  read  upon  the  hearing  of  the 
cause,  or  at  a  former  trial.     McCall  v.  Graham,  1  Hen.  &  Munf.  13.     But  it  will  not  be 
considered  an  irregularity,  to  omit  to  read  them,  unless  the  order  contain  a  positive 
direction  to  that  effect.    Ford  v.  Gardner,  1  Hen.  &  Munf.  72.  See  Paul  Y.  Paul,  2  Hen. 
&  Munf.  525. 
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in  the  cause.  The  plaintiff  afterwards  died,  having 
appointed  A.,  one  of  his  witnesses,  his  executor.  A. 
revived  the  suit,  and  his  name  was  substituted  for  the 
plaintiff's  in  the  issue :  ordered  that  A.'s  depositions 
should  be  read  at  the  trial.  (Andrews  v.  Beauchamp,a  7 
Sim.  65.) 

If  the  depositions  of  witnesses  taken  de  bene  esse,  were 
published  at  the  hearing,  the  order  should  direct  the  same 
to  be  used  at  the  trial  of  the  issue,  if  the  witnesses  are 
aged,  infirm,  or  unable  to  travel.  (Bradley  v.  Cracken- 
thorp,  1  Dick.  182.)  And  such  depositions,  if  read  at  the 
hearing  of  the  cause,  may  be  ordered  to  be  read  at  the 
trial,  notwithstanding  any  irregularity  in  the  examination, 
which  might  have  been  effectually  objected  to  at  the  hear- 
ing. (Gordon  v.  Gordon,  1  Swanst.  J67.) 

The  order  should  also  contain  a  direction,  that  the 
plaintiff  and  defendant  may  be  examined  on  the  issue. 
(Gardiner  v.  Rowe,  4  Madd.  236.)[a]  This  direction  was 
refused  in  Howard  v.  Braithwaite,  1  V.  &  B.  374 ;  but  in 
a  contested  cause  of  De  Tastet  v.  Bordenave,b  1  Jac.  516, 
the  order  directed  both  parties  to  be  examined  on  the 
issue.  A  petition  to  rehear  this  order  was  presented,  and 
one  of  the  grounds  was,  that  the  order  had  directed  the 
parties  to  be  examined.  The  Master  of  the  Rolls  said, 
an  issue  being  intended  to  inform  the  conscience  of  the 
Court,  may  be  *tried  in  any  manner,  and  with  any  [  *79  ] 
qualifications  which  the  Court  think  fit.[a]  On  an  appeal, 
the  Lord  Chancellor  thought  the  order  regular,  and  said, 
where  the  parties  are  to  be  examined,  it  is  not  meant  that 
they  should  be  witnesses  for  themselves,  or  for  the  other 
side ;  but  they  are  witnesses  for  this  Court.  (De  Tastet 
v.  Bordenave,b  1  Jac.  516.)  This  direction  does  not 
waive  any  objection  to  the  examination  of  either  the 
plaintiffs  or  defendants,  except  such  as  arises  from  their 
being  parties  to  the  cause.  (Rogerson  v.  Whittington,  1 
Swanst.  139.) 

Formerly,  an  issue  was  generally  sent  to  the  Common 
Pleas,  although  the  plaintiff  could  elect  either  to  have  it 

[a]  An  issue  being  directed,  the  order  was  made  that  the  defendant  be  at  liberty,  if  he 
should  think  fit,  to  examine  the  plaintiff  before  the  jury.  Perkins  v.  Minchin,  2  Moll. 
24,  (12  Eng.  Ch.  Rep.  326.) 

[a]  Apthorp  v.  Comstock,  2  Paige,  485.    See  also,  ante,  77,  note  [a], 
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tried  there,  or  in  the  Court  of  King's  Bench  ;  but  if  there 
was  any  special  reason  for  having  it  tried  in  the  Exche- 
quer, a  special  motion  was  requisite  for  that  purpose. 
(Antrobus  v.  East  India  Company,  5  Madd.  3.)  Since  the 
alteration  in  the  constitution  of  the  Court  of  Exchequer, 
an  issue  may  now  be  tried  there,  as  well  as  in  the  Courts 
of  Common  Pleas  or  King's  Bench,  and  no  special  appli- 
cation is  necessary ;  and  the  plaintiff  is  at  liberty  to  elect 
in  which  of  those  three  courts  he  will  have  the  issue  tried. 

If  a  decree  directs  an  issue  to  try  the  validity  of  a 
modus,  and  the  plaintiff  wishes  to  have  the  issue  tried  in 
a  different  county  from  that  in  which  the  lands  lie,  it  was 
held,  that  an  order  for  that  purpose  cannot,  unless  con- 
sented to,  be  inserted  in  the  decree,  but  must  be  obtained 
by  petition.  (Sparke  v.  Ivatt,a  1  S.  &  S.  366.)  The  rea- 
son assigned  in  that  case  was,  because  the  propriety  of 
the  application  depended  upon  circumstances  which  were 
extrinsic  to  the  pleadings  and  proofs.  Where  this  is  the 
case,  a  petition  is  clearly  necessary  ;  but  if  from  the  depo- 
[  *80  ]  sitions  it  appears  that  the  Residence  of  the  wit- 
nesses render  one  county  more  convenient  than  another, 
there  appears  nothing  to  prevent  the  Court  from  deciding 
the  point  on  the  hearing.  In  Chapman  v.  Smith,  2  Ves. 
516,  the  Court,  under  the  circumstances,  directed  the  issue 
to  be  tried  in  London.  In  Price  v.  Price,  the  Court 
below  directed  the  issue  to  be  tried  at  the  King's  Bench ; 
on  appeal,  the  Lord  Chancellor  directed  it  to  be  tried  at 
Hereford,  16th  June,  1831. 

The  order  is  drawn  up,  passed,  and  entered,  and  the 
plaintiff  in  the  issue  calls  upon  the  defendant  to  name  an 
attorney  ;  and  thereupon  the  plaintiff  makes  up  the  issue 
at  once,  without  delivering  a  declaration,  or  requiring  the 
defendant  to  plead.  The  question  is  raised  upon  an  action 
on  the  case,  upon  a  feigned  issue  concerning  the  point  to 
be  tried.  (Wyatt's  P.  R.  263.) 

If  the  defendant  neglects  to  name  an  attorney,  a  motion 
is  made  to  the  Court  that  the  defendant  do,  in  four  days 
after  notice,  name  an  attorney,  or  that  the  issue  may  be 
taken  pro  confesso  against  the  defendant.  (Wilson  v. 
Ginger,  Dick. '521.  Reg.  Lib.  1775,  fo.  191.  Constable 
v.  Angell,  Dick.  521.  Reg.  Lib.  1776,  fo.  471.)  In  both 
these  cases  it  appears  that  the  Master  had  settled  the 
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issue,  and  certified  that  the  defendant  had  not  named  an 
attorney.  Both  orders  were  made  on  an  affidavit  of  the 
service  of  a  notice  of  motion ;  and,  in  addition  to  the 
direction,  stated,  they  ordered  that  the  defendant  should 
consent  to  the  trial  of  the  issue  at  the  next  assizes  to  be 
holden  for,  &c.,  or,  in  default,  the  issue  to  be  taken  pro 
confesso. 

When  the  plaintiff  has  prepared  the  issue,  he  sends  a 
copy  thereof  to  the  defendant's  attorney,  and  the  same  is 
settled  by  him.  If  the  parties  are  unable  to  agree  upon 
the  issue,  a  fair  copy  of  the  issue  is  made,  and  left  in  the 
Master's  office:  a  warrant  is  then  taken  out  and  served 
on  the  *clerk  in  court  on  leaving  the  same ;  the  [  *81  ] 
other  party  takes  a  copy,  and  the  issue  is  settled  before 
the  Master,  on  a  warrant  taken  out  for  that  purpose. 
When  the  issue  has  been  settled,  the  Master  certifies  that 
he  has  settled  and  approved  of  a  proper  issue  between  the 
parties,  and  has  caused  the  same  to  be  transcribed  on 
paper :  and,  in  testimony  of  his  approbation,  has  signed 
his  name  at  the  foot  of  the  transcript.  This  certificate  is 
filed  at  the  Report  Office.  The  transcript  of  the  issue 
remains  in  the  Master's  office.  A  copy  of  the  issue,  with 
notice  of  trial  endorsed,  is  delivered  to  the  defendant's 
attorney ;  the  record  is  made  up,  and  the  trial  takes  place 
in  the  usual  manner. 

Persons  who  were  found  by  the  Master's  report  to  be 
the  next  of  kin  of  the  intestate,  and  were  named  by  the 
Court  to  be  defendants  in  an  issue  directed  to  try  the 
rights  of  other  persons,  who  claimed  also  to  be  next  of 
kin,  were  allowed  a  sum  of  500/.  out  of  the  estate  of  the 
intestate,  on  giving  security  to  account  for  the  same. 
(Gregg  v.  Taylor,a  4  Russ.  279.) 

After  the  issue  is  made  up,  it  is  proper  to  move  the 
Court  of  Chancery  for  a  special  jury,  if  the  circumstances 
of  the  case  require  it.  (Anon.  2  P.  W.  67.)[a] 

If  the  plaintiff  at  law  delays  in  proceeding  to  a  trial  of 
the  issue,  it  is  laid  down  in  Anon.  2  P.  W.  67,  that  it  is 
proper  to  move  the  Court  of  Chancery  for  costs  ;  but  the 
practice  is  for  the  opposite  party  to  serve  a  notice  of 

[a]  In  the  case  of  Apthorp  v.  Comstock,  2  Paige,  485,  (cited  ante,  77,  note  [a],)  the 
order  contained  a  direction  that  the  trial  should  be  by  a  struck  jury,  if  either  party 
should  so  request. 
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motion  that  the  plaintiff  at  law  do  proceed  to  the  trial  at 

law,  at  the  next  assizes  for ,  of  the  issue  directed  by 

the  order  of ,  or  that,  in  default  thereof,  that  the 

issue  may  be  taken  pro  confesso.  ( v. ,  4  Madd. 

255.  Ackerley  v.  Bowes,  7  May,  1819.)(1)  If  the  plain- 
[  *82  ]  tiff  neglects  to  give  notice  *of  trial,  a  similar 

order  may  be  made.  ( v. ,  4  Madd.  255.)  In 

Powell  v.  Wood,  1  R.  &  M.  354,a  on  an  affidavit  of 
service  of  the  notice  of  motion,  an  order  nisi  was  made 
that  an  issue  might  be  taken  pro  confesso,  the  plaintiff  in 
the  issue  having  repeatedly  made  default  in  not  going  to 
trial.[a] 

An  issue  was  directed  to  try  the  validity  of  a  second 
will ;  one  of  the  defendants  interested  under  both  wills 
objected  to  being  a  party  to  the  issue.  The  Court  held, 
that  though  she  declined  being  a  party  to  the  issue,  she 
was  to  be  at  liberty  to  attend  the  trial,  and  the  usual  order 
was  made  that  she  should  produce  books,  &c.  at  the  trial. 
(Pindar  v.  Smith,  6  Madd.  48.) 

If  a  party  is  dissatisfied  with  a  decree,  or  order  direct- 
ing an  issue,  he  should  lose  no  time  in  applying  for  a 
rehearing ;  for,  after  the  trial  has  taken  place,  the  order 
directing  the  issue  cannot  be  appealed  from.  (De  Tastet 
v.  Bordenave,b  1  Jac.  516.)  If  a  petition  of  rehearing  is 
lodged  before  the  trial,  an  application  should  be  made  by 
motion  to  stay  the  trial.  If  the  application  is  made  after 
the  trial,  it  is  too  late.  (De  Tastet  v.  Bordenave,1'  1  Jac. 
516.) 

The  probable  absence  of  counsel  is  a  sufficient  ground 
for  postponing  the  trial  of  an  issue.  (Bearblock  v.  Tyler, 
1  J.  &  W.  225.)  Any  application  to  postpone  the  trial 
must  be  made  to  this  court.  An  issue  having  been 

(1)  In  Gardiner  v.  Rowe,  4  Madd.  236,  the  Court  appeared  to  consider  that  the  parly 
could  not  be  compelled  to  proceed  with  the  issue  ;  but  this  is  virtually  overruled  by  the 
subsequent  case  at  p.  255,  where  the  above  order  was  made. 

[a]  A  party  being  under  terms  to  try  an  issue,  directed  by  the  Court,  at  the  next 
assizes,  has  no  discretion  to  postpone  the  trial ;  and  if  he  does  so,  and  shows  no  reason- 
able ground  for  so  doing,  the  issue  will  be  taken  pro  confesso  against  the  plaintiff  at 
law.  (Per  Lord  Cottenham,  March  21,  1840,)  Casborne  v.  Barsham,  4  Lond.  Jurist, 
883%  See  S.  C.  3  Lond.  Jurist,  1118. 

Where  a  decree  directs  an  issue  to  be  tried  at  the  next  assizes,  an  application  to  post- 
pone the  trial,  on  account  of  the  illness  of  a  material  witness,  must  be  made  to  the  Court 
which  directed  the  trial.  Kebel  v.  Philpot,  9  Sim.  614. 
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directed,  and  an  order  made  to  read  certain  depositions, 
a  motion  to  adjourn  the  trial,  and  for  the  plaintiff  to  be 
at  liberty  to  examine  a  witness  de  bene  esse,  was  refused. 
(Palmer  v.  Lord  Aylesbury,  15  Ves.  299.)  A  witness 
examined  at  a  former  trial  of  an  issue  between  the  same 
parties,  and  who  has  been  examined  in  the  cause,  in  case 
he  dies,  not  only  his  depositions  may  be  read,  but  what 
he  swore  at  the  former  trial  may  be  given  in  evidence. 
(Coker  v.  Farewell,  2  P.  W.  563.)[6] 

*The  issue  having  been  tried,  and  the  record  [  *83  ] 
completed,  the  cause  is  set  down  on  the  further  directions 
reserved  by  the  decree.  For  this  purpose  a  petition  'of 
course  is  presented,  stating  the  ordering  part  of  the 
decree  directing  the  reference,  the  verdict,  and  praying 
that  the  cause  may  be  set  down  to  be  heard  on  the  fur- 
ther directions  and  costs  reserved.  At  the  time  when  this 
petition  is  presented,  or  at  least  two  days  before  the  hear- 
ing of  the  cause  on  further  directions,  a  full  copy  of  the 
decree  or  order  directing  the  issue,  and  of  the  record  at 
law,  must  be  left  with  the  secretary  of  the  judge  before 
whom  the  cause  is  set  dowrn.  An  order  is  drawn  up  on 
the  petition,  and  the  cause  is  set  down  on  further  directions 
and  costs,  in  the  usual  way.  A  copy  of  the  order  to  set 
down  is  served  on  the  clerks  in  court  of  all  parties,  and  an 
affidavit  of  such  service  is  made.  If  the  Lord  Chancellor 
directed  the  issue,  application  is  made  to  him  to  hear  the 
cause  on  further  directions. 

In  drawing  the  brief  on  further  directions,  the  parties 
select  the  ordering  part  of  the  decree,  or  order  directing 
the  issue,  and  then  state,  that,  in  pursuance  of  the  said 
order,  the  parties  proceeded  to  trial  of  the  said  issue,  in 

his  Majesty's  Court  of •,  at  the  sittings  after  , 

before  the  Right  Honourable ,  when  the  Jury  found 

that,  &c.  (state  the  postea.)  This,  together  with  any 
pertinent  observations,  completes  the  brief,  unless  the  issue 
is  not  sufficiently  stated  in  the  order,  in  which  case  it 
should  form  part  of  the  brief.  The  cause  comes  on  in  its 

[ft]  The  rule  at  law,  also,  is,  that  the  decease  of  a  witness  will  let  in  evidence  of  what 
he  swore  on  a  former  trial.  Glass  v.  Beach,  5  Verm.  172  ;  Jackson  v.  Bailey,  2  Johns. 
Rep.  17;  Miles  v.  O'Hara,  4  Binn.  108,  111 ;  White  v.  Kitting  11  Johns.  128;  Beals 
V.Guernsey,  8  Johns.  446;  Jackson  v.  VVoolsey,  11  Johns.  446 ;  Wilbur  v,  Selden,  6 
Cowen,  162;  Crary  v.  Spragfue,  12  Wend.  41  ;  Hobson  v.  Doe,  2  Blackf.  308;  Cowen 
&  Hill's  notes  to  Phill.  Ev.  571—581 . 
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turn  to  be  heard  on  further  directions,  and  an  order  is 
made  according  to  the  justice  of  the  case. 

[  *84  ]  *NEW  TRIAL. 

If  any  of  the  parties  are  dissatisfied  with  the  verdict, 
they  may  apply  for  a  new  trial.  A  motion  for  a  new  trial 
may  be  applied  for  on  various  grounds.  1st,  the  alleged 
improper  summing  up  of  the  judge ;  2dly,  because  the 
the  weight  of  evidence  is  against  the  verdict ;  and,  3dly, 
because  of  an  informality  in  the  evidence.  (Tatham  v. 
Wright,8  2  R.  &  M.  1.) 

Courts  of  equity  are  much  less  strict  in  granting  new 
trials  than  courts  of  law,  it  being  necessary,  not  that  the 
question  should  be  decided  to  the  satisfaction  of  others, 
though  ever  so  often,  but  that  the  conscience  of  the  Court 
itself  should  be  quite  satisfied.  (Stace  v.  Mabbot,  2  Ves. 
552.[a]  In  Winchilsea  v.  Wauchope,  3  Russ.  441,b  a 
third  trial  of  an  issue  devisavit  vel  non  was  directed,  after 
two  juries  had  found  in  favour  of  the  will. [6] 

Upon  a  motion  for  a  new  trial,  the  judge  in  equity  may 
look  not  only  at  the  report,  but  at  the  record  in  the  suit 
in  equity,  and  may  collect  from  the  whole  what  may  satisfy 
his  conscience ;  and  if,  upon  the  whole,  he  is  satisfied, 

[i]  The  object  of  issues,  directed  out  of  Chancery,  being  to  inform  the  conscience  of 
the  Court,  if  the  verdict  of  the  jury  prove  satisfactory,  although  the  rules  of  strict  law, 
in  the  admission  or  rejection  of  evidence,  or  directions  to  the  jury,  may  not  have  been 
complied  with,  a  new  trial  will  be  refused.  Graham  on  New  Trials,  579.  And,  on 
the  other  hand,  if  the  verdict  on  the  feigned  issue  be  decidedly  unsatisfactory  to  the 
judge  who  tried  the  cause,  or  to  the  Court  who  directed  the  issue,  it  is  a  matter  of 
course  to  order  a  new  trial,  and  totie.s  quoties,  although  no  rule  of  law  may  have  been 
violated,  nor  the  finding-  of  the  jury  against  the  weight  of  testimony.  Ibid.  589. 

[6]  Though  it  is  the  more  usual  course  to  grant  a  second  trial,  on  a  feigned  issue,  in 
cases  affecting  the  inheritance,  where  the  verdict  is  in  favour  of  the  will  and  against  the 
heir,  yet  it  rests  entirely  in  the  discretion  of  the  Court,  to  award  a  second  trial  or  not, 
according  to  the  circumstances  and  testimony  in  the  case.  Van  Alst  v.  Hunter,  5 
Johns.  Ch.  Rep.  152.  And  in  a  very  recent  case,  upon  a  motion  for  a  new  trial,  where 
an  issue  devisavit  vel  non  had  been  directed,  upon  a  bill  filed  to  establish  a  will,  and  a 
verdict  in  favour  of  the  will  obtained,  it  was  held  by  Sir  Lancelot  Shadwell,  (April  15, 
1841,)  that  the  inheritance  might  be  bound  by  one  verdict,  where,  after  a  consideration 
of  all  the  facts  of  the  case,  the  Court  should  think  the  first  verdict  a  just  one.  Wilson 
v.  Beddare,  5  Lond.  Jurist,  624. 

In  cases,  in  which,  but  for  the  existence  of  a  trust,  the  title  to  real  property  would  be 
tried  at  law,  and  a  party  would,  consequently,  have  repeated  opportunities  of  trying  it, 
the  Court  of  Chancery  is  unwilling  to  bind  the  rights  of  the  parties  by  a  single  trial ; 
especially,  when  it  appears  likely  that  more  light  will  be  thrown  upon  the  subject,  by 
another  trial.  And,  accordingly,  a  second  trial  of  an  issue,  with  respect  to  a  copyhold 
custom,  was  directed,  in  a  case  in  which  the  result  of  the  first  trial  would  have  gone  far 
to  establish^  within  an  extensive  district,  a  rule  of  Inheritance,  of  which  no  distinct  pre- 
cedent had  been  proved  in  evidence.  Locke  v.  Colman,  2  Myl.  &  Cr.  42. 
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though  he  may  think  some  evidence  was  improperly  reject- 
ed at  law,  he  is  at  liberty  to  refuse  a  new  trial.  (Pem- 
berton  v.  Pemberton,  11  Ves.  50 ;  see  13  Ves.  290  ;  and 
see  White  v.  Lisle,  3  Swanst.  345  ;  Hampson  v.  Hampson, 
3  V.  &  B.  41  ;  Tatham  v.  Wright,a  2  R.  &  M.  l.)[c] 
Thus,  on  the  trial  of  an  issue  devisavit  vel  non,  instead  of 
all  the  witnesses  being  examined,  on  the  trial,  to  prove  the 
will,  only  one  was  examined  ;  yet,  under  the  circumstances, 
a  new  trial  was  refused.  (Bootle  v.  Blundell,  1  Cooper, 
136.)  Neither  will  a  new  trial  be  granted,  merely  because 
the  judge  made  to  the  jury  an  inaccurate  representation  of 
the  effect  of  the  defendant's  answer.  (Barker  v.  Ray,b  2 
Russ.  63.) 

*If,  on  an  issue  directed,  the  judge  certifies  that  [  *85  ] 
the  weight  of  evidence  was  against  the  verdict,  this  court 
will  order  a  new  trial.  (Faulconberg  v.  Pierce,  Amb. 
210.)[a]  And  even  if  the  verdict  be  not  against  evidence, 
if  the  judge  is  not  satisfied  with  it,  he  is  at  liberty  to  grant 
a  new  trial,  for  his  conscience  must  be  satisfied.  (Faul- 
conberg v.  Pierce,  1  Amb.  210.)  A  new  trial  of  an  issue 
was  granted,  the  verdict  being  unsatisfactory,  from  the 
circumstances  under  which  the  jury  returned  it.  (East 
India  Company  v.  Bazett,c  1  Jac.  91.)  Where  the  judge 
who  tried  the  issue  stated  that  he  was  not  dissatisfied  M7ith 
the  verdict,  though  he  should  have  found  otherwise  had 
he  been  himself  upon  the  jury,  the  Lord  Chancellor  said : 
"  The  Court  would  not  direct  a  new  trial  of  the  issue,  if 
application  for  a  new  trial  rested  solely  upon  the  ground 
that  the  verdict  was  against  the  weight  of  evidence."  (Gibbs 
v.  Hooper,d  2  M.  &  K.  355.) 

A  new  trial  was  granted  on  account  of  the  misdirection 

[c]  Mulock  v.  Mulock,  1  Edw.  14;  Apthorp  v.  Comstock,  2  Paige,  482;  Barker  v. 
Ray,  2  Russ.  63  ;  Humphreys  v.  Blevins,  1  Tenn.  178 ;  Savage  v.  Carroll,  2  Ball  &  Beat. 
454;  Collins  v.  Hare,  1  Dow'&  Clark,  139  ;  S.  C.  2  Bligh.N.  S.  106;  Atkins  v.  Drake,  1 
M'Cl.  <fc  You.  213;  per  Sir  Lancelot  Shadwell,  April  15,  1841,  Wilson  v.  Beddare,  5 
Lond.  Jurist,  624 ;  Graham  on  New  Trials,  579—589  ;  Head  v.  Head,  1  T.  &,  R.  138,  (11 
Eng.  Ch.  Rep.  80;)  Lee  v.  Beatty,  8  Dana,  207. 

[a]  Willis  v.  Farrer,  3  You.  &  Jerv.  264;  Morris  v.  Davies,  3  Russ.  318;  Atkyns  v. 
Drake,  1  M'Cl.  &  You.  380  ;  Graham  on  New  Trials,  589—594;  Southall  v.  M'Keand, 
1  Wash.  156.  But  after  two  concurring  verdicts  for  the  same  party,  on  an  issue 
directed  by  the  Chancellor  to  be  tried  at  common  law,  he  is  not  bound  to  direct  a  new 
trial,  notwithstanding  both  verdicts  were  in  opposition  to  the  opinions  of  the  judges 
before  whom  the  issues  were  tried,  and  a  verdict  had  originally  been  rendered  in  favour 
of  the  other  party.  M'Rae's  ex'r  v.  Wood's  ex'r,  1  Hen.  &  Munf.  548. 
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of  the  judge,  arid  the  absence  of  a  material  witness.  (Cleave 
v.  Gascoigne,  1  Amb.  323.)  A  verdict  founded  on  evi- 
dence discovered  since  the  answer  was  put  in,  and  con- 
trary to  it,  is  not  thereby  prejudiced.  (Legard  v.  Daly,  1 
Ves.  192.) 

The  Court  will  not  grant  a  new  trial  upon  a  suggestion 
that  the  party  was  not  apprised  of  a  particular  evidence, 
and,  therefore,  not  prepared  to  give  an  answer,  (Richards 
v.  Symes,  2  Atk.  312 :)  nor  on  account  of  the  party  apply- 
ing having  further  evidence  to  produce,  there  being  no 
fraud  or  surprise,  but  the  evidence  having  been  kept  back. 
(Standen  v.  Edwards,  1  Ves.  133.)  At  the  trial  of  an 
issue  on  a  question  of  legitimacy,  a  witness  was  called  to 
prove  a  fact,  showing  that  there  might  have  been  access 
[  *86  ]  between  a  *husband  and  wife,  at  a  particular 
place  and  time.  This  witness  had  not  been  examined  on 
a  suit  in  the  Ecclesiastical  Court,  to  which  the  mother  of 
the  child  whose  legitimacy  was  disputed  was  a  party,  and 
in  which  his  evidence  would  have  been  material  to  her, 
nor  was  any  attempt  made  by  her,  in  that  suit,  to  esta- 
blish the  case  of  access  which  his  testimony  went  to  make 
out.  The  Lord  Chancellor  held  the  testimony  of  the  wit- 
ness to  be  a  surprise  upon  the  party  against  whom  it  was 
produced,  and  its  accuracy  being  impeached  by  affidavit, 
the  Court  directed  a  new  trial  of  the  issue.  (Gibbs  v. 
Hooper,a  2  M.  &  K.  353.) 

The  defendant  at  law  being  about  to  apply  for  a  new 
trial,  this  court,  on  a  bill  filed  by  him  for  the  purpose, 
granted  an  injunction  to  stay  execution,  upon  his  paying 
into  court  the  amount  of  damages  and  costs.  A  new  trial 
was  granted,  and  a  verdict  again  found  for  the  plaintiff  at 
law,  but  for  nearly  100/.  less  than  on  the  first  trial.  On 
his  application  to  this  court  for  the  payment  of  the  money 
out  of  court,  the  order  was  for  payment  to  the  plaintiff  at 
law  of  the  sum  last  recovered,  and  the  costs  of  the  last 
trial,  and  that  the  plaintiff  at  law's  costs  of  the  former 
trial  should  be  repaid  to  the  defendants  at  law.  (Waddle 
v.  Johnson,  1  Ves.  29.) 

If  a  party  is  dissatisfied  with  the  verdict,  he  should  lose 
no  time  in  applying  for  a  new  trial ;  as  length  of  time  is  a 
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very  great  objection  to  the  application,  both  at  law  and  in 
equity.  (Legard  v.  Daly,  1  Ves.  192.)[a] 

The  application  is  made  by  serving  a  notice  of  motion 
on  the  clerk  in  court  of  the  opposite  party.  The  motion 
must  be  made  to  this  court,  and  not  to  the  court  of  law, 
*for  this  court  reserves  to  itself  the  review  of  all  [  *87  ] 
that  passes  at  law.  (Bootle  v.  Blundell,  19  Ves.  494,  b. ; 
and  see  Armstrong  v.  Armstrong,6  3  M.  &  K.  52.)[«] 

If  the  Court  directs  an  action  to  be  tried,  the  application 
for  a  new  trial  is  to  the  court  of  law,  and  not  to  this  court. 
(Ex  parte  Kensington,  Coop.  96.) 

If  this  court  thinks  proper  to  consider  the  case  upon 
the  record,  as  fit  to  be  governed  by  the  result  of  a  trial, 
the  review  or  propriety  of  which  belongs  to  a  court  of  law, 
the  opinion  of  a  court  of  law  is  sought  in  such  form  that 
it  is  regarded  as  conclusive,  whether  the  judgment  is 
obtained  upon  a  verdict  or  in  any  other  shape  ;  but  upon 
an  issue  directed,  the  Court  reserves  to  itself  the  review 
of  all  that  passes  at  law,  and  one  principle  on  which  the 
motion  for  a  new  trial  is  made  here,  and  not  to  the  court 
of  law,  is,  that  this  court  regards  the  judge's  report,  with 
a  view  to  determine,  whether  the  information  collected 
before  the  jury,  together  with  that  which  appears  upon  the 
records  in  this  court  is  sufficient  to  enable  it  to  proceed 
satisfactorily,  to  which  it  did  not  conceive  itself  competent 
previously.  (Bootle  v.  Blundell,  19  Ves.  504.) 

In  Pemberton  v.  Pemberton,  1 1  Ves.  50,  where  an  issue 
had  been  directed  at  the  Rolls,  a  motion  for  a  new  trial 
was  made,  in  the  first  instance,  before  the  Lord  Chancel- 
lor. This  is  altered  by  the  47  N.  O.,  which  directs,  that 
every  application  for  the  new  trial  of  any  issue  at  law, 
directed  by  a  judge  of  this  court,  shall  be  first  made  to  the 
judge  who  directed  such  issue.  In  Footner  v.  Figes,  2 
Sim.  319,b  the  47  N.  O.  was  construed  to  mean,  that  a 


[a]  A  motion  for  a  second  trial,  on  a  feigned  issue  directed  by  this  court,  to  try  the 
validity  of  a  will,  made  the  second  term  after  the  nisi  prius  record  and  certificate  of  the 
judge  had  been  filed,  on  an  ex  parte  statement  of  the  evidence,  was  denied,  on  the 
ground  of  the  delay  and  the  want  of  the  proper  documents.  Van  Alst  v.  Hunter,  5 
Johns.  Ch.  Rep.  152. 

[a]  Graham  on  New  Trials,  594;  Bowker  v.  Nixon,  G  Taunt.  444,  v'l  Eng.  C.  L. 
Rep.  445  ;)  Stone  v.  Marsh,  8  Dowl.  &  Ryl.  71,  (16  Eng.  C.  L.  Rep.  337 ;)  Doe  v.  Roe, 
1  Cowen,  216 ;  Doe  v.  Roe,  6  Cowen,  55 ;  Apthorp  v.  Comstock,  2  Paige,  482  ;  Sinclair 
v.  Adm'rs  of  Price,  1  Hill's  Ch.  Rep.  443;  Taylor  v.  May  rant,  4  Desau.  505.  514; 
Baker  v.  King,  6  Yerg.  402. 
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motion  for  a  new  trial  must  be  made  before  the  same 
[  *88  ]  jurisdiction  that  directed  the  *former  trial,  although 
the  judge  may  have  been  removed  :  thus  though  Sir  John 
Leach,  as  Vice  Chancellor,  has  directed  the  issue,  the 
motion  for  a  new  trial  was  directed  to  be  made  before  the 
then  Vice  Chancellor,  and  not  before  Sir  John  Leach,  who 
was  then  Master  of  the  Rolls.  If  refused  by  either  the 
Master  of  the  Rolls,  or  by  the  Vice  Chancellor,  the  party 
may  then  apply  on  an  appeal  motion  to  the  Lord  Chan- 
cellor. 

Before  a  notice  of  motion  is  given  for  a  new  trial  of  an 
issue,  the  party  applying  should,  on  an  exparte  applica- 
tion, satisfy  the  judge  in  equity,  that  there  is  a  reasonable 
ground  for  sending  to  the  judge  who  tried  the  issue  for  his 
notes  of  the  trial.  (Morris  v.  Davies,a  3  Russ.  318.)  On 
the  5th  April,  1821,  (6  Madd.  58,)  it  was  determined  in  a 
conference  between  the  Lord  Chancellor,  the  Master  of 
the  Rolls,  and  the  Vice  Chancellor,  that  it  is  not  to  be 
considered  as  a  motion  of  course  to  obtain  a  judge's  report 
of  a  trial  at  law,  previous  to  a  motion  for  a  new  trial  of 
an  issue  directed  out  of  the  Court  of  Chancery,  and  that 
the  equity  judges  would  not  call  upon  the  learned  judge 
who  tried  the  cause  at  law,  to  make  his  report,  until  they 
were  satisfied  that  there  were  reasonable  grounds  for 
entertaining  the  motion  for  the  new  trial.  In  the  case 
which  occurred  on  the  above  day,  the  Vice  Chancellor 
acted  upon  the  statement  of  counsel  who  attended  the  trial 
at  law,  without  requiring  an  affidavit  of  the  facts  which 
passed  at  the  trial. 

If  the  judge  in  equity  is  satisfied,  he  applies  to  the  judge 
M'ho  tried  the  issue  for  his  notes.  In  drawing  a  brief  for 
the  motion  for  a  new  trial,  the  ordering  part  of  the  decree 
directing  the  issue  and  the  postea  are  prepared  in  the  past 
tense.  A  copy  of  the  judge's  notes  accompanies  this ; 
and  in  some  cases,  copies  of  the  issue,  and  of  the  short- 
hand writer's  notes,  are  required  by  counsel. 
[  *89  ]  *On  the  hearing  of  the  motion,  the  judge  in  equity 
reads  the  notes  of  the  trial  furnished  by  the  judge  at  law ; 
and  the  right  to  have  a  new  trial  is  argued  by  the  counsel 
on  both  sides.  Sir  John  Leach,  when  Master  of  the  Rolls, 
by  an  order  of  7th  July,  1828,  directed  that  not  more  than 
two  counsel  were  to  be  heard  in  support  of  a  motion  for  a 
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new  trial  of  an  issue,  nor  more  than  the  same  number  in 
opposition  ;  (5  Russ.  23)  ;  but  I  believe  this  order  is  not 
now  in  force. 


"CHAPTER  X.  [  *90  ] 

ACTION  AT  LAW. 

Under  what  circumstances  directed,  90.    Not  on  motion,  91.    Terms  of  the  decree 
directing,  91.    How  action  tried,  91.     New  trial  of,  92. 

ON  the  hearing  of  a  cause,  the  Court  of  Chancery  will, 
in  certain  cases,  retain  the  bill  for  a  limited  time,  giving 
the  plaintiff  liberty,  in  the  mean  time,  to  proceed  at  law  to 
establish  his  right.  The  cases  where  a  bill  is  retained 
that  there  may  be  a  trial  at  law,  are  where  it  is  necessary 
to  establish  the  legal  right,  in  order  to  found  the  equitable 
relief;  but  if  the  subject  appears  to  be  matter  of  law,  the 
bill  will  be  dismissed.  (Walton  v.  Law,  6  Ves.  150.) 

The  object  of  resorting  to  a  court  of  equity,  instead  of 
trying  the  question  at  law  without  such  assistance,  is 
usually  to  enable  the  party  to  obtain  a  discovery  on  oath, 
or  a  foreign  commission,  or  the  production  of  papers,  or 
to  remove  some  legal  impediment  to  an  equitable  decision, 
as  to  prevent  an  outstanding  term  being  set  up,  or  a  statute 
or  a  bankruptcy  being  pleaded.  Thus,  in  Stevens  v.  Praed, 
2  Ves.  518,  the  Court  directed  the  bill  to  be  retained,  with 
liberty  to  the  plaintiffs  to  bring  an  action ;  and  it  was 
ordered  that  the  defendants  should  not  set  up  the  statute 
*of  limitations,  or  the  bankruptcy  of  any  party,  [  *91  ] 
and  should  admit  themselves  to  be  the  surviving  partners. 

The  Court  will  not  afford  the  plaintiff  this  assistance  on 
motion  before  the  hearing.  In  Aston  v.  Lord  Exeter,  6 
Ves.  288,  the  Lord  Chancellor  said,  that  where  the  bill 
seeks  relief  as  well  as  discovery,  the  Court  will  not  upon 
motion  aid  the  plaintiff  in  proceeding  at  law,  without  the 
authority  and  control  of  the  Court ;  any  such  proceeding 
must  be  under  a  decree  ;  therefore,  in  such  a  case,  a  motion 
that  the  defendant  should  produce  deeds,  &c.  at  the  trial 
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of  an  ejectment  was  refused.  And  in  Hilton  v.  Morgan,  1 
Ves.  293,  under  similar  circumstances,  the  Court  would 
not  on  motion  order  that  an  outstanding  term  should  not 
be  set  up  by  the  defendant  against  an  ejectment  brought 
by  the  plaintiff. 

The  decree  directs  the  plaintiff's  bill  to  be  retained  for 
a  limited  time,  with  liberty  for  the  plaintiff,  in  the  mean 
time,  to  proceed  at  law,  touching  the  matters  in  question 
in  the  cause,  as  he  shall  be  advised.  But  in  case  the  plain- 
tiff shall  not  proceed  at  law,  and  proceed  to  trial  within 
the  time  aforesaid,  the  plaintiff's  bill  is  from  thenceforth 
to  stand  dismissed  out  of  this  court,  with  costs,  to  be 
taxed,  &c.  But  in  case  the  plaintiff  shall  proceed  at  law, 
and  to  trial  as  aforesaid,  within  the  time  aforesaid,  the 
consideration  of  further  directions  and  costs  is  reserved, 
and  liberty  is  given  to  the  parties  to  apply.  (Seaton,  356.) 
In  an  action  brought  under  the  direction  of  the  Court,  the 
like  order  will  be  made,  as  to  reading  depositions,  as  in  the 
case  of  issue.  (Ib.)  If  necessary,  the  Court  will  either 
order  or  continue  an  injunction  to  restrain  defendant's 
taking  possession.  The  decree  also  directs  the  production 
of  papers. 

The  action  is  tried  in  the  usual  manner,  and,  after  ver- 
[  *92  ]  diet,  *the  cause  is  set  down  for  further  directions, 
in  the  same  manner  as  after  the  trial  of  an  issue.  Where 
a  bill  filed  against  several  defendants  was  retained  with 
liberty  for  the  plaintiff  to  bring  an  action  against  one  of 
the  defendants,  the  trial  may  take  place  during  an  abate- 
ment occasioned  by  the  death  of  one  of  the  other  defend- 
ants, if  the  decree  does  not  direct  him  to  attend  the  trial. 
(Humpreys  v.  Hollis,a  1  Jac.  73.) 

A  verdict  in  the  case  cited  was  given  for  the  plaintiff, 
but  nothing  was  said  at  law  about  interest,  and  on  the 
cause  coming  on  again  in  equity,  interest  was  applied  for 
and  refused,  on  the  ground  that  the  jury  had  the  whole 
matter  before  them,  and  that  this  court  would  not  try 
whether  they  had  given  enough  damages,  and  vary  the 
verdict.  (Stevens  v.  Praed,  2  Ves.  516.) 

If  either  party  is  dissatisfied  with  the  verdict,  he  may 
apply  for  a  new  trial.  The  application  for  the  new  trial 
is  not,  as  in  the  case  of  an  issue,  made  to  the  Court  of 
Chancery,  but  to  the  court  of  law  which  tried  the  issue. 
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And  this  is  so,  although  this  court  directed  the  action  to 
be  tried  at  law  with  special  directions  ;  as  that  the  bank- 
ruptcy of  the  defendant  shall  not  be  pleaded  in  bar,  and 
that  the  parties  shall  be  examined  upon  oath.  (Kensing- 
ton, exparte,  Coop.  96,) 


*  *CHAPTER  XL  [  *93  ] 

CASE  AT  LAW. 

When  directed,  93.     Order,  93.     A  case  how  prepared  and  settled,  93.     How  argued, 
94.     Further  directions  on  judge's  certificate,  95. 

IF  a  question  of  law  requires  to  be  decided,  before  this 
court  is  in  a  situation  to  pronounce  a  decree  or  order,  it 
is  competent  for  it  to  send  a  case  for  the  opinion  of  a 
court  of  law.  In  Horton  v.  Whitaker,  2  Bro.  C.  C.  88, 
the  Master  of  the  Rolls  sitting  for  the  Lord  Chancellor, 
directed  a  case  to  the  Court  of  King's  Bench,  although  he 
considered  he  could  not  do  so  when  sitting  at  the  Rolls. 
It  is  now  quite  of  course  for  the  Vice  Chancellor  and  the 
Master  of  the  Rolls,  as  well  as  for  the  Lord  Chancellor,  to 
send  a  case  for  the  opinion  of  the  judges  when  they  deem 
it  necessary. 

The  crder  directs  that  a  case  be  made  for  the  opinion 
of  the  judges  of  his  Majesty's  Court  of  Common  Pleas, 
stating  all  the  necessary  facts,  and  that  the  question  for 
the  said  court  should  be  what  or  whether,  &c.  &c. 

The  case  is  drawn  by  the  solicitor  having  the  carriage 
of  the  order,  usually  the  plaintiff's  solicitor.  In  most 
cases  it  is  settled  by  the  junior  equity  counsel,  and  in 
questions  of  extreme  nicety,  sometimes  by  the  two  equity 
counsel  in  consultation.  When  settled,  the  plaintiff's 
solicitor  sends  copies  of  it  to  the  other  solicitors  inter- 
ested. The  solicitors  *peruse  the  case,  and  meet  [  *94  ] 
together  for  the  purpose  of  examining  the  recitals,  with 
the  deeds,  and  of  arranging  any  disputed  points  between 
them. 

If  the  parties  cannot  agree  in  what  manner  the  case  is 
to  be  stated,  the  same  must  be  settled  by  the  Master,  as 
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directed  by  the  order.  For  this  purpose  a  copy  of  the 
title  and  ordering  part  of  the  decree  or  order  is  left  with 
the  Master,  together  with  a  fair  copy  of  the  case.  A 
warrant  on  leaving  and  to  proceed  on  the  case  is  taken 
out  and  served,  and  on  the  attendance  of  the  warrant  the 
case  is  settled.  When  completed,  the  Master  issues  his 
certificate  of  having  settled  the  case,  which  is  filed  at  the 
Report  office. 

A  fair  copy  of  the  case  is  made,  and  left  for  the  signa- 
ture of  one  of  the  counsel  at  law,  and  when  signed  by  him, 
is  sent  to  the  solicitor  for  the  opposite  party,  to  obtain 
the  signature  of  his  counsel.  A  case  sent  for  the  opinion 
of  a  court  of  law  must  be  signed  by  counsel  on  each  side ; 
and  if  either  side  refuses  to  sign,  they  are  understood  to 
waive  the  benefit  of  it.  (Bliss  v.  Collins,  1  J.  &  W.  126.) 
In  this  instance  the  case  was  only  signed  by  the  plaintiff's 
counsel,  and  the  clerk  of  the  papers  refused  to  receive  it. 
An  order  was  made  that  the  defendant  do  procure  the 
signature  of  counsel  to  the  case,  or  show  good  cause  to 
the  contrary. 

The  copy  of  the  case,  signed  by  the  two  counsel,  is  left 
with  the  clerk  of  the  papers,  and  the  case  is  set  down  for 
argument.  A  copy  of  the  case  is  made  for  each  of  the 
judges  presiding  in  the  Court  where  the  same  is  to  be  heard, 
as  well  as  for  the  counsel  who  are  engaged  to  argue  it. 

A  consultation  is  usually  held  before  the  hearing.  The 
judges  do  not  deliver  their  judgment  at  the  time  of  hear- 
[  *95  ]  ing,  *but  give  their  opinion  in  the  form  of  a  certi- 
ficate, which  they  sign.  This  certificate  is  obtained  by 
application  to  the  judge's  clerk.  The  case  and  certificate 
are  filed  at  the  Report  Office,  and  an  office  copy  thereof 
taken  in  the  same  manner  as  of  any  other  certificate, 
copies  of  which  may  be  obtained  by  the  other  parties  from 
the  Report  Office. 

The  plaintiff  then  petitions  for  an  order  to  set  down  the 
cause  on  further  directions,  and  an  order  is  drawn  up,  and 
the  cause  set  down  accordingly.  A  copy  of  the  decree 
directing  the  case,  and  of  the  case,  and  of  the  judge's  cer- 
tificate, is  left  with  the  secretary  of  the  judge  before  whom 
the  cause  is  set  down.  In  preparing  the  brief  on  further 
directions,  the  ordering  part  of  the  decree  and  the  judge's 
certificate  is  stated,  together  with  such  observations  as 
are  pertinent ;  copies  of  the  case  delivered  to  counsel  at 
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law  should  accompany  the  brief  of  the  equity  counsel. 
When  the  cause  comes  on  to  be  heard  on  further  direc- 
tions, it  is  competent  to  any  party  who  is  dissatisfied  with 
the  opinion  of  the  judges,  to  contend  against  their  certifi- 
cate, and  to  ask  that  another  case  may  be  sent  to  the 
same,  or  to  another  court  of  law.  If  the  judge  is  not 
satisfied  with  the  certificate,  he  may  direct  another  case, 
which  is  usually  sent  to  another  court  of  law.  (Trent  y. 
Hanning,  10  Ves.  495.)  There  is  only  one  instance  of  a 
case  being  sent  back  to  be  reviewed  to  the  same  Court. 
(Trent  v.  Hanning,  10  Ves.  495.)  If  the  judge  is  satisfied 
with  the  certificate,  the  cause  is  heard  on  further  direc- 
tions in  the  usual  manner. 
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PROCEEDINGS  IN  THE  MASTER'S  OFFICER] 

How  the  decree  is  referred  to  the  Master,  96.  If  the  plaintiff  neglect  to  refer  same, 
what  steps  necessary,  97.  Warrant  to  consider  the  decree,  98.  Object  of,  99. 
Principles  regulating  the  Master's  decision  as  to  rights  of  parties  to  attend,  100. 
General  proceedings  in  the  Master's  office,  103.  Warrants,  104.  Service  of,  105. 
All  warrants  peremptory,  106.  Attendance  on,  106.  Effect  of  neglecting  to  attend, 
107.  Warrant  on  leaving  further  evidence,  107.  Proceedings  de  die  in  diem,  108. 
Where  same  solicitor  employed  for  two  or  more  parties,  108.  Effect  of  party  neglect- 
ing to  proceed,  108.  Advertisements,  for  what  inserted,  109. 

THE  decree  having  been  duly  passed  and  entered,  the 
next  step  is  to  procure  the  inquiries  thereby  directed  to 
be  answered  by  the  Master.  The  name  of  the  Master  to 
whom  the  cause  is  to  be  referred,  is  not  inserted  in  the 
decree  ;  but  the  reference  is  to  "  the  Master  in  rotation," 
or  to  "  the  Master  to  whom  the  cause  stands  referred." 
If  there  has  not  been  any  reference  in  the  cause,  the  decree 
should  refer  it  to  "  the  Master  in  rotation  ;"  if  there  has 
been  any  previous  reference,  the  decree  should  refer  it  to 
"  the  Master  to  whom  the  cause  stands  referred ;"  and  it 
it  is  irregular  to  take  the  decree  to  any  other  Master.(l) 
If  a  decree  is  made  in  a  cause  on  which  there  have  been 
previous  references,  and  it  directs  a  reference  to  "the 

*97  ]  Master  in  *rotation,"  it  is  construed  to  mean  the 
Vlaster  to  whom  the  previous  references  were  made.  (Att. 
Gen.  v.  Shore,a  6  Sim.  460.) 

If  there  has  not  been  any  previous  reference,  and  the 
decree  refers  it  to  the  "  Master  in  rotation,"  the  solicitor 
having  the  conduct  of  the  cause,  takes  the  decree,  or  an 
office  copy  of  it,  duly  marked,  to  the  clerk  of  the  public 
office,  Southampton  Buildings,  who  procures  the  sitting 
Master  to  mark  upon  the  decree  the  name  of  the  "  Master 
in  rotation."  For  this  service  Is.  is  paid  to  the  clerk  of 

(1)  It  is  not  necessary  to  obtain  any  certificate — the  16th  and  17th  of  the  last  Orders 
only  applying  to  cases  under  the  act,  or  where  there  is  no  order  to  direct  a  reference. 

[a]  The  proceedings  which  form  the  subject  of  this  chapter,  are  peculiarly  local  in 
their  character.  The  practice  on  this  head,  in  the  United  States,  depends  upon  the 
regulations  adopted  by  the  different  Courts  of  equity,  and  is  therefore  not  referred  to  in 
the  notes. 
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the  public  office  for  his  own  use.  This  fee  is  paid  by  the 
sanction  of  the  Master,  and  not  under  any  order  of  the 
Court.  It  is  almost  invariably  allowed  in  the  taxation  of 
costs,  but  if  objected  to  by  the  opposite  party,  cannot  be 
sustained. 

The  name  of  the  Master  in  rotation  being  ascertained, 
a  copy  of  the  title  and  ordering  part  of  the  decree  is  made 
usually  on  brief  paper,  bookways.  In  this  copy  the  date 
of  the  order  is  inserted ;  the  title  is  copied  at  length,  and 
the  ordering  part  in  the  present  tense,  and  the  initials  of 
the  registrar,  and  of  the  entering  clerk  are  added  to  the 
copy,  as  in  the  original  decree.  This  is  examined,  with 
the  decree,  by  the  Master's  clerk,  who  sits  in  the  outer 
office ;  and  when  examined,  the  copy  is  left  with  him. 

If  the  decree  refers  it  to  "  the  Master  to  whom  the  cause 
stands  referred,"  it  is  not  necessary  to  get  such  Master's 
name  repeated  on  the  decree,  but  a  copy  of  the  title  and 
ordering  part  thereof  is  left  at  that  Master's  office. 

If  the  party  having  the  carriage  of  a  decree  does  not 
procure  the  name  of  the  Master  in  rotation  to  be  marked 
thereon,  or  having  done  so,  fails  to  carry  the  same  into 
the  Master's  office,  the  opposite  party,  if  he  has  not  taken, 
or  is  not  justified  by  the  nature  of  his  interest,  in  taking 
an  *office  copy  of  the  decree,  should  give  notice  [  *93  ] 
to  the  plaintiff's  solicitor,  that,  unless  he  procures  the 
name  of  the  Master  in  rotation  to  be  marked,  and  carries 
the  decree  into  the  Master's  office  within  two  days,  or 
within  any  reasonable  time,  or  sends  him  the  decree  to 
enable  him  to  do  it  for  him,  he  shall  be  compelled  to  take 
an  office  copy  of  the  decree  at  his  expense,  or  at  the 
expense  of  the  estate,  as  the  case  may  be  ;  and  if  neither 
alternative  is  complied  with,  the  party  giving  the  notice 
will  be  entitled  to  the  cost  of  taking  an  office  copy.  If 
the  defendant  has  taken  an  office  copy  of  the  decree,  and 
the  plaintiff  does  not  procure  the  name  of  the  Master  in 
rotation  to  be  marked,  and  the  decree  to  be  carried  into 
the  Master's  office,  such  other  party  may  get  his  office 
copy  marked,  and  leave  a  copy  of  the  ordering  part  of  the 
same  in  the  Master's  office ;  or,  if  he  prefers  it,  he  may 
apply  under  the  48  N.  O.,  which  directs  that  where  any 
decree  or  order  referring  any  matter  to  a  Master  is  not 
brought  into  the  Master's  office  within  two  months  after 
the  same  decree  or  order  is  pronounced,  there  any  party 
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to  the  cause,  or  any  other  party  interested  in  the  matter 
of  the  reference,  shall  be  at  liberty  to  apply  to  the  Court 
by  motion,  or  petition,  as  he  may  be  advised,  for  the  pur- 
pose of  expediting  the  prosecution  of  the  said  decree  or 
order. 

WARRANT  TO  CONSIDER  A  DECREE. 

When  the  copy  of  the  title  and  ordering  part  of  the 
decree  has  been  examined,  the  party  takes  out  and  serves 
on  the  clerks  in  court  of  all  parties  to  the  cause,  a  warrant 
to  consider  the  decree.  This  warrant  issues  pursuant  to 
the  50  N.  O.  which  directs  that  upon  the  bringing  in  of 
every  decree  or  order,  the  solicitor  bringing  in  the  same 
[  *99  ]  *shall  take  out  a  warrant,  appointing  a  time, 
which  is  to  be  settled  by  the  Master,  for  the  purpose  of 
the  Master  taking  into  consideration  the  matter  of  the 
said  decree  or  order,  and  shall  serve  the  same  upon  the 
clerks  in  court  of  the  respective  parties,  or  upon  the  par- 
ties or  their  solicitors,  in  cases  where  they  shall  have  no 
clerk  in  court. 

The  object  of  this  warrant  is  stated  in  the  51  N.  O., 
which  directs  that  at  the  time  so  appointed  for  considering 
the  matter  of  the  said  decree  or  order,  the  Master  shall 
proceed  to  regulate  as  far  as  may  be  the  manner  of  its 
execution :  as,  for  example,  to  state  what  parties  are  enti- 
tled to  attend  future  proceedings,  to  direct  the  necessary 
advertisements,  and  to  point  out  which  of  the  several  pro- 
ceedings may  be  properly  going  on  pari  passu,  and  as  to 
what  particular  matters  interrogatories  for  the  examina- 
tion of  the  parties  appear  to  be  necessary,  and  whether 
the  matters  requiring  evidence  shall  be  proved  by  affidavit 
or  by  examination  of  witnesses ;  and  in  the  latter  case, 
if  necessary  to  issue  his  certificate  for  a  commission ;  and 
if  the  Master  shall  think  it  expedient  so  to  do,  he  shall 
then  fix  a  certain  time,  or  certain  times,  within  which  the 
parties  are  to  take  any  certain  proceeding  or  proceedings 
before  him. 

As  far  as  my  experience  has  allowed  me  to  form  an 
opinion,  there  are  few  regulations  which,  when  carried 
into  operation  according  to  the  intention  of  the  Court,  are 
more  calculated  to  prove  of  benefit  to  the  suitor,  or  more 
conducive  to  regularity  than  this  order.  The  solicitors  of 
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the  parties  all  meet  together  before  the  Master ;  the  mode 
of  prosecuting  the  decree  is  arranged ;  if  an  objection  is 
raised  to  the  attendance  of  any  party,  it  is  decided  before 
any  expense  has  been  incurred;  the  number  of  parties 
who  are  to  be  served  on  the  several  proceedings;  and 
^suggestions,  and  mutual  communications  pass  [  *100  ] 
between  the  solicitors.  The  author  experienced  the  advan- 
tages alluded  to  on  an  attendance  before  Master  Dowdes- 
well,  on  a  warrant  to  consider  a  decree  in  a  case  of  some 
importance,  and  burthened  with  numerous  parties. 

In  certain  references  to  the  Master,  the  obligation  to 
take  out  the  warrant  is  a  tax  upon  the  suitor;  an  expense 
without  the  slighest  advantage ;  and  there  is  something 
ludicrous  in  a  warrant  to  consider  how  a  decree,  dismiss- 
ing a  bill  with  costs,  or  containing  a  simple  reference  is  to 
be  prosecuted.  In  some  of  the  Masters'  offices,  the  obli- 
gation to  take  out  the  warrant  on  such  references  is  dis- 
pensed with ;  but  as  others  of  the  Masters  feel  bound  to 
comply  literally  with  the  51  N.  O.,  it  is  to  be  regretted 
that  they  are  not  invested  with  a  discretion  to  dispense 
with  it  in  those  cases  where  it  cannot  answer  the  useful 
purposes  mentioned  as  the  object  of  the  order.  In  acting 
under  this  order,  Master  Stratford  compelled  the  party  to 
bring  in  a  written  state  of  facts  and  proposal  as  to  the 
manner  of  prosecuting  the  decree.  This  is  attended  with 
expense,  and  is  not  required  by  the  other  Masters,  and  it 
is  submitted,  might  be  dispensed  with  without  any  incon- 
venience. 

As  one  of  the  principal  objects  of  the  warrant  to  con- 
sider the  decree,  is  to  determine  the  rights  of  the  parties 
to  attend  before  the  Master,  and  to  take  copies  of  the 
several  proceedings,  it  will  be  convenient  to  state  some  of 
the  leading  principles  which  regulate  the  Master's  decision 
on  these  points. 

All  parties  beneficially  interested,  either  in  the  estate 
or  in  the  fund  in  question,  are  entitled  to  attend  before  the 
Master  on  all  those  proceedings  which  may  affect  their 
interests,  or  increase  or  diminish  their  proportion  in  the 
*fund :  thus,  all  parties  entitled  to  a  distributive  [  *101  ] 
share  of  a  residue,  are  entitled  to  attend  on  those  proceed- 
ings which  tend  to  increase  or  diminish  the  residuary  fund. 
If  interrogatories  are  exhibited  for  the  examination  of  an 
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executor  (or  other  accounting  party,)  or  his  examination 
is  left,  or  a  debtor  and  creditor  account,  or  charges  and 
discharges  arising  out  of  either,  or  charges  or  claims  of 
creditors  and  others,  are  brought  in,  all  the  parties  to  the 
suit  liable  to  be  affected  by  the  result  of  these  accounts  or 
claims,  are  entitled  to  take  copies  of  them,  and  to  attend 
before  the  Master. 

It  is  an  erroneous,  though  a  very  commonly  received 
opinion,  that  defendants  are  only  entitled  to  take  copies 
of  the  plaintiff's  proceedings,  and  not  of  those  brought  in 
by  a  co-defendant.  This  rule  does  not  apply  to  the 
Master's  office,  the  right  being  regulated  solely  by  the 
influence  of  the  proceeding  on  the  estate  or  fund,  and  the 
interest  of  the  party  claiming  to  attend  in  the  result  of 
that  proceeding.  The  only  exception  to  the  rule  occurs 
on  a  reference  of  title  to  an  estate  purchased  under  a 
decree,  in  which  case  the  Master  will  only  allow  the  ven- 
dor's solicitor  to  attend  before  him  on  the  inquiry  as  to 
the  title. 

If  the  fund  is  sufficient,  general  legatees  are  only  allowed 
to  attend  on  those  proceedings,  which  strictly  affect  or 
relate  to  their  legacies,  and  not  on  the  general  proceed- 
ings ;  but  if  the  fund  is  not  sufficient  to  pay  the  legatees 
in  full,  they  are  entitled  to  attend  on  all  those  proceedings 
which  relate  to,  or  may  affect  the  fund  out  of  which  they 
are  to  be  paid.  Parties  entitled  only  to  the  personal 
estate,  are  not  allowed  to  attend  proceedings  only  affect- 
ing the  real  estate ;  and  the  converse  of  the  rule  prevents 
those  interested  solely  in  the  real  estate,  from  interfering 
with  proceedings  relating  exclusively  to  the  personal ; 
[  *102  ]  supposing  *always  that  these  proceedings  have 
no  collateral  bearing  on  each  other ;  for  if  either  fund 
may  be  affected  by  the  deficiency  of  the  other,  each  party 
may  be  indirectly  interested  in  both,  and  is  then  entitled 
to  attend. 

The  executor,  as  the  legal  personal  representative  of 
the  testator,  is  entitled  to  take  copies,  and  to  attend  on 
all  the  proceedings  relating  to  creditor's  charges,  seeking 
payment  out  of  the  personal  estate ;  but  after  there  has 
been  a  report  of  debt,  if  all  the  parties  interested  in  the 
personal  estate  are  before  the  Court,  he  is  only  entitled 
to  attend  on  those  proceedings  in  which  he  is  personally 
interested  as  an  accounting  party. 
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Trustees  are  not  allowed  to  take  copies,  or  attend  before 
the  Master  (except  on  proceedings  carried  on  by  them- 
selves), if  all  the  cestuique  trusts  are  before  the  Court ; 
but  if  there  are  parties  in  being,  or  who  may  come  in  being, 
who  may  be  interested,  and  who  are  only  represented  by 
the  trustee,  and  their  interest  is  not  too  remote,  the  trus- 
tee will  be  entitled  to  attend  the  proceedings  affecting  that 
interest. 

Parties  having  charges  on  an  estate,  or  on  a  fund,  are, 
if  the  estate  or  fund  is  sufficient,  only  entitled  to  attend 
on  the  proceedings  brought  in  by  themselves ;  but  if  there 
is  a  deficient  fund,  each  incumbrancer  is  entitled  to  attend 
on  the  charges  of  those  incumbrancers  who  claim  a  priority 
over  him ;  but  not  on  those  who  do  not  charge  to  be  of 
prior  date  to  his  security. 

If  a  receiver  has  been  appointed  of  an  infant's  estate, 
and  that  infant  is  tenant  in  tail  in  possession ;  and  there 
is  no  direction  in  the  will  or  settlement  for  the  rents  to 
accumulate,  the  trustees  cannot  attend  on  passing  the 
receiver's  account,  although  they  may  represent  an  interest 
not  in  esse ;  for  in  the  event  of  the  infant's  dying  under 
age,  the  accumulations  will  go  to  the  next  of  kin. 

*GENERAL  PROCEEDINGS  IN  THE  MASTER'S  OFFICE.      [  *103  ] 

The  course  of  proceeding  having  been  defined  and  regu- 
lated on  the  attendance  of  the  warrant  to  consider  the 
decree,  each  party  carries  into  operation  those  duties  in 
which  he  is  to  take  the  active  part. 

The  inquiries  referred  to  the  Master  by  the  decree,  are 
so  numerous  and  diversified,  and  the  proceedings  so  various 
and  so  entirely  governed  by  the  directions  contained  in 
each  particular  decree,  that  it  is  a  subject  of  much  diffi- 
culty and  embarrassment  to  decide  in  what  manner  it  will 
be  most  advantageous  to  the  reader,  to  consider  them. 
Upon  mature  deliberation,  the  most  convenient  mode  that 
suggests  itself  is,  first  to  explain  the  general  routine  of 
business  in  the  Master's  office,  then  to  give  a  detailed 
account  of  proceedings  under  some  of  the  most  frequent 
references,  with  an  explanation  of  the  principles  and  rules 
which  regulate  them,  leaving  the  reader  to  apply  these,  to 
cases  of  near  analogy. 

In  the  first  volume,  I  have  already  anticipated  some  of 
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those  inquiries  which  are  usually  directed  to  the  Master. 
I  have  there  considered  the  manner  in  which  costs  are 
taxed  and  certified  ;  the  proceedings  under  a  reference  of 
title;  arid  in  a  suit  between  mortgagee  and  mortgagor, 
whether  instituted  to  foreclosure,  or  to  redeem,  or  for  sale. 
I  have  explained  the  steps  taken  under  a  reference,  where 
two  suits  are  for  the  same  purpose ;  in  an  inquiry  as  to 
the  sufficiency  or  insufficiency  of  a  pleading,  or  whether 
the  same  is  scandalous  or  impertinent ;  also  the  manner 
of  appointing  a  receiver  and  passing  his  accounts;  and  the 
course  to  be  taken  to  procure  the  appointment  of  a  guar- 
dian, and  a  reference  for  maintenance.  I  now  propose  to 
explain  the  general  routine  of  business  in  the  Master's 
[  *104  ]  ^office,  and  the  proceedings  consequent  upon 
some  of  the  more  usual  references  under  the  decree. 

In  satisfying  the  inquiries  directed  by  the  decree,  it 
must  be  recollected  that  the  party  having  the  carriage  of 
the  decree,  (usually  the  plaintiff,)  is  entitled  to  bring  in 
all  those  proceedings  which  relate  to  the  general  prose- 
cution of  those  inquiries,  and  that  the  other  parties  only 
bring  in  such,  as  relate  exclusively  to  themselves,  or  such 
as  it  would  be  inconsistent  for  the  plaintiff  to  leave.  Thus 
the  plaintiff  bespeaks  and  procures  to  be  inserted  all 
advertisements,  whether  for  creditors  or  for  next  of  kin, 
or  for  the  sale  of  the  property ;  he  exhibits  interrogatories 
for  the  examination  of  the  defendants  when  necessary  ;  he 
carries  in  the  charge  founded  upon  such  examination ;  he 
takes  the  transcript  of  the  Master's  report,  and  all  the 
warrants  connected  with  it.  If  the  property  is  sold,  he 
prepares  the  abstract,  and  answers  the  requisitions ;  and 
where  the  purchaser  requires  a  reference  of  title,  he  attends 
upon  it  before  the  Master.  In  an  administration  suit,  he 
brings  in  the  general  state  of  facts  as  to  the  legacies  given 
under  the  will ;  and  in  carrying  on  the  account  of  interest, 
in  pursuance  of  an  order  on  further  directions,  instead  of 
each  party  taking  in  a  separate  state  of  facts  of  the  sub- 
sequent interest  on  their  charges,  the  plaintiff  carries  in 
one  general  state  of  facts  for  the  whole. 

If  the  plaintiff  is  an  accounting  party,  one  of  the  defen- 
dants leaves  interrogatories  for  his  examination.  So 
where  the  plaintiff  neglects  to  proceed,  any  defendant  may 
take  such  steps  as  are  necessary  for  the  due  prosecution 
of  the  reference  before  the  Master, 
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WARRANTS. 

In  order  to  procure  the  attendance  of  the  parties  before 
the  Master,  a  warrant  is  issued  by  him  directing  the  par- 
ties *to  attend  before  him,  to  consider  of  the  [  *105  ] 
matters  referred  to  him  by  virtue  of  an  order  of  reference, 
at  the  time  and  place  specified  in  the  warrant.  The  par- 
ticular object  for  which  the  warrant  is  taken  out,  is  under- 
written on  the  warrant,  by  the  solicitor  taking  out  the 
same.  A  copy  of  this  warrant  is  served  on  the  clerks  in 
court  of  the  parties  interested.  The  number  of  copies  to 
be  served  is  regulated  by  the  number  of  solicitors,  and 
not  by  the  number  of  the  parties ;  each  separate  solicitor 
being  entitled  to  be  served,  through  his  clerk  in  court, 
with  one  copy.  If  it  is  necessary  to  serve  a  warrant  on 
one  not  a  party  to  the  record,  but  who  has  appeared  on 
the  proceedings,  either  before  the  Court,  or  before  the 
Master,  the  copy  is  served  upon  the  solicitor  in  London, 
by  whom  such  party  appears,  whether  such  solicitor  acts 
as  principal  or  agent,  except  in  matters  of  contempt, 
requiring  personal  service.  (44  N.  O.)  This  service 
need  not  be  personal  on  the  solicitor,  but  leaving  a  copy 
of  the  warrant  at  his  office  is  sufficient.  (Price  v.  Price, 
14th  February,  1834.  The  service  in  this  case  was  of  an 
order,  but  the  principle  is  the  same.) 

There  must  be  one  clear  day  between  the  day  of  service 
and  the  return  day  of  the  warrant,  and  Sunday  is  not 
counted ;  thus,  Monday  is  good  service  for  Wednesday, 
and  Friday  for  Monday.  In  serving  a  warrant  to  sign  a 
report,  it  is  necessary  that  there  should  be  three  clear  days 
between  the  service  and  the  return  ;  thus,  Monday  is  good 
service  for  Friday,  and  Friday  for  Wednesday.  A  war- 
rant taken  out  under  the  3d  and  4th  Wm.  4,  s.  13,  requires 
not  less  than  two  clear  days  between  the  service  and  the 
return  thereof.  (20  N.  N.  O.) 

The  Masters,  with  one  exception,  allow  a  party  to  take 
out  a  warrant  to  proceed,  at  the  same  time  as  the  war- 
rant *on  leaving,  provided  that  the  return  of  the  [  *106  ] 
warrant  to  proceed  is  not  made  earlier  than  it  would  have 
been,  if  taken  out  after  the  return  of  the  warrant  on  leav- 
ing. This  is  a  convenience  to  the  party  taking  out  and 
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serving  the  warrant,  and  gives  the  opponent  longer  notice 
of  the  warrant  to  proceed. 

If  a  warrant  is  taken  out  for  an  executor  to  bring  in  his 
examination  or  his  discharge,  or  for  any  party  to  produce 
or  bring  in  any  document  or  proceeding,  it  is  only  served 
on  the  party  called  upon  to  produce  or  leave. 

Every  warrant  for  attendance  before  the  Master  is  to 
be  considered  as  peremptory,  and  the  Master  is  at  liberty 
to  continue  the  attendance  beyond  the  hour,  and  during 
such  time  as  he  thinks  proper,  and  is  empowered  to 
increase  the  fee  for  the  solicitor's  attendance,  in  propor- 
tion to  the  time  actually  occupied ;  and  in  case  the  Mas- 
ter shall  not  be  attended  by  the  solicitor,  or  a  competent 
person  on  behalf  of  the  solicitor  of  any  party,  the  Master, 
in  such  case,  is  to  disallow  the  usual  fee  for  the  solicitor's 
attendance,  taking  care,  either  in  allowing  an  increased 
fee,  or  disallowing  the  usual  fee,  to  mark  his  determina- 
tion in  his  attendance  book,  and  also  on  the  warrant  for 
attendance.  (59  N.  O.) 

Where  some,  or  one,  but  not  all  the  parties  attend  the 
Master  at  an  appointed  time,  whether  the  same  is  fixed 
by  the  Master  personally,  or  upon  a  warrant,  the  Master 
is  at  liberty  to  proceed  exparte,  if  he  think  it  expedient, 
considering  the  nature  of  the  case,  so  to  do.  (53  N.  O.) 
The  practice,  in  most  of  the  offices,  is  to  allow  the  parties 
to  proceed  exparte,  at  the  expiration  of  a  quarter  of  an 
hour  after  the  time  fixed  in  the  warrant.  Where  the 
Master  has  proceeded  exparte,  such  proceeding  is  not  in 
[  *107  ]  any  manner  to  *be  reviewed  in  the  Master's 
office,  unless  the  Master,  upon  special  application  made 
to  him  for  that  purpose  by  a  party  who  was  absent,  shall 
be  satisfied  that  he  was  not  guilty  of  wilful  delay  or  negli- 
gence, and  then  only  upon  payment  of  all  costs  occasioned 
by  his  non-attendance,  such  costs  to  be  certified  by  the 
Master  at  the  time,  and  paid  by  the  party  or  his  solicitor, 
before  he  shall  be  permitted  to  proceed  on  the  warrant  to 
review.  (54  N.  O.) 

Where  a  proceeding  fails,  by  reason  of  the  non-atten- 
dance of  any  party  or  parties,  and  the  Master  does  not 
think  it  expedient  to  proceed  exparte,  there  the  Master  is 
at  liberty  to  certify  what  amount  of  costs,  if  any,  he  thinks 
it  reasonable  to  be  paid  to  the  party  or  parties  attending, 
by  the  absent  party  or  parties,  or  by  his  or  their  solicitor 
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or  solicitors,  or  clerk  or  clerks  in  court  personally,  as  the 
Master  in  his  discretion  shall  think  fit ;  and  upon  motion 
or  petition,  without  notice,  the  Court  will  make  order  for 
the  payment  of  such  costs  accordingly.  (55  N.  O.) 

If  the  opposite  party  does  not  attend  at  the  time  named 
in  the  warrant,  the  party  taking  out  the  same  should  be 
then  prepared  to  swear  to  the  service  of  it.  The  form  of 
the  oath  is  endorsed  by  the  Master's  clerk  on  the  warrant, 
and  the  Master  administers  the  oath.  The  service  of  the 
warrant  on  leaving  requires  to  be  proved,  as  well  as  the 
warrant  to  proceed.  If  a  warrant  has  been  served  on  a 
party  in  the  country,  the  service  may  be  proved  by  affi- 
davit. 

If  a  further  affidavit,  in  support  of  any  proceeding  before 
the  Master,  is  left,  and  a  warrant  on  leaving  has  been 
taken  out,  the  party  is  not  entitled  to  take  out  a  warrant 
further  to  proceed  on  such  proceeding  returnable  until 
three  clear  days  after  such  further  evidence  was  left. 

*The  warrant  on  preparing  a  report  is  not  an  [  *108  ] 
attendable  warrant,  and  only  the  party  taking  the  report 
is  allowed  for  attending  on  the  warrant  to  sign. 

Before  the  Orders  of  1828,  if  the  parties  wished  the 
Master  to  proceed  de  die  in  diem,  an  order  was  necessary ; 
and  this  order  gave  him  liberty  to  proceed,  but  was  not 
imperative  on  him,  leaving  it  to  his  discretion.  (Purcell 
v.  M'Namara,  11  Ves.  362.)  By  the  58th  N.  O.  every 
Master  is  now  at  liberty,  without  an  order,  to  proceed  on 
all  matters  de  die  in  diem,  at  his  discretion. 

If,  in  any  proceeding  before  a  Master,  the  same  solici- 
tor is  employed  for  two  or  more  parties,  such  Master  may, 
at  his  discretion,  require  that  any  of  the  said  parties  shall 
be  represented  before  him  by  a  distinct  solicitor,  and  may 
refuse  to  proceed  until  such  party  is  so  represented.  (77 
N.O.) 

If  the  party  actually  prosecuting  a  decree  or  order  does 
not  proceed  before  the  Master  with  due  diligence,  the 
Master  is  at  liberty,  upon  the  application  of  any  other 
party  interested,  either  as  a  party  to  the  suit,  or  as  one 
who  has  come  in  and  established  his  claim  before  the 
Master  under  the  decree  or  order,  to  commit  to  him  the 
prosecution  of  the  said  decree  or  order  ;  and  from  thence- 
forth neither  the  party  making  default,  nor  his  solicitor, 
is  to  be  at  liberty  to  attend  the  Master,  as  the  prosecutor 
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of  the  said  decree  or  order.  (56  N.  O.)     The  Master's 

judgment  is  not  final ;  but  a  party   if  dissatisfied,  may 

apply  by  motion  to  the  Court.  (Wyatt  v.  Sadler,a  5  Sim. 
450.) 

[    *109    ]  *ADVERTISEMENTS. 

In  almost  every  decree  there  is  contained  a  direction  to 
the  Master  to  advertise.  Advertisements  are  inserted  for 
creditors ;  for  the  next  of  kin ;  for  an  heir  at  law ;  and 
sometimes  for  incumbrancers  to  come  in  and  prove  their 
claims  before  the  Master.  Advertisements  are  also  issued 
where  the  property  is  directed  to  be  sold.  Although  the 
decree  combines  more  than  one  of  these  objects  in  its 
inquiries,  yet  each  advertisement  is  separate.  Two 
advertisements  are  inserted  on  each  inquiry ;  the  one  is 
general,  the  other  peremptory.  The  general  advertise- 
ment specifies  the  purpose  for  which  it  is  inserted,  whether 
for  sale,  or  for  creditors  or  next  of  kin  to  come  in,  but 
does  not  limit  a  time  for  them  to  do  so.  The  peremptory 
advertisement  not  only  specifies  the  object,  but  limits  a 
time. 

Each  advertisement  is  inserted  in  the  Gazette,  and  such 
other  papers  as  the  Master  directs,  or  the  parties  deem 
advisable.  The  original  advertisement  (being  the  one 
signed  by  the  Master)  is  inserted  in  the  next  Gazette  after 
it  bears  date.  The  general  advertisement  is  usually  only 
inserted  once,  but  the  insertion  of  the  peremptory  adver- 
tisement (especially  if  for  a  sale)  is  repeated  in  the  papers 
(but  not  in  the  Gazette)  as  frequently  as  the  nature  of  the 
property  justifies.  There  must  be  at  least  one  month 
between  the  insertion  of  the  general  advertisement  in  the 
Gazette  (except  it  be  for  a  sale)  and  the  issuing  the 
peremptory  advertisement.  On  bespeaking  the  peremptory 
advertisement  the  party  produces  the  Gazette  containing 
the  original  advertisement. 

If  the  testator  resided  in  India,  or  elsewhere  abroad, 
foreign  advertisements  are  directed  by  the  decree  to  be 
inserted.  In  this  case  the  first  advertisement  is  made 
[  *1 10  ]  *peremptory,  and  the  same  is  charged  for  as  two 
advertisements.  A  duplicate  of  this  advertisement  is 
obtained  from  the  Master,  the  original  is  sent  out  for 

»Eng.  Chan.  Eeps.  vii.  491. 
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insertion  in  one  ship,  and  the  duplicate  in  another.  When 
inserted,  the  papers  containing  such  insertion  are  returned 
to  this  country  to  be  produced  to  the  Master. 

Every  advertisement  is  signed  by  the  Master,  for  which 
I/.  Is.  is  paid ;  if  the  advertisement  is  for  foreign  inser- 
tion, and  both  are  embodied  in  one,  2/.  2s.  The  Gazettes 
containing  the  general  and  peremptory  advertisements  are 
required  to  be  produced  to  the  Master's  clerk  on  settling 
the  draft  report. 


*CHAPTER  XIII.  [  *111  ] 

THE  MANNER  OF  TAKING  ACCOUNTS  IN  THE  MASTER'S  OFFICE. 

Distinction  between  a  general  account  and  liberty  to  surcharge  and  falsify,  111.  Man- 
ner of  directing  an  account,  112.  How  accounts  taken  in  the  Master's  office,  114. 
Debtor  and  creditor  account,  114.  Charge,  115.  Discharge,  117.  What  items  in 
discharge  must  be  vouched,  and  how,  117.  How  to  be  investigated,  120.  Effect  of 
its  not  being  brought  in,  120. 

THERE  are  two  principles  upon  which  an  account  may 
be  decreed  to  be  taken ;  the  one  where  the  account  is 
directed  generally  against  a  party;  the  other  where  a 
stated  and  settled  account  having  been  set  up  against 
the  bill,  the  plaintiff  is  allowed  by  the  decree  only  to  sur- 
charge and  falsify.  If  a  general  account  is  directed,  it  is 
incumbent  on  the  accounting  party  to  prove  all  his  pay- 
ments :  if  the  decree  only  gives  liberty  to  surcharge  and 
falsify,  the  burden  of  proof  lies  on  the  party  having  such 
liberty,  for  the  Court  takes  it  as  a  stated  account,  and 
establishes  it.  (Pitt  v.  Cholmondeley,  2  Ves.  565.)  If 
the  party  can  show  an  omission  for  which  credit  ought  to 
be  given,  that  is,  a  surcharge,  or  if  any  thing  is  inserted 
that  is  a  wrong  charge,  he  is  at  liberty  to  show  it,  and  that 
is  a  falsification ;  but  that  must  be  shown  by  proof  on  his 
side,  and  that  makes  a  great  difference  in  an  open  account, 
and  liberty  to  surcharge  and  falsify.  (Pitt  v.  Cholmonde- 
ley, 2  Ves.  565.)[a]  A  party  who  is  at  liberty  to  sur- 
charge and  falsify,  is  not  merely  confined  to  ^errors  [  *112  ] 

[a]  See  1  Story's  Eq.  Jur.  449, 500  ;  Perkins  v.  Hart,  11  Wheat.  237.  256.  A  party 
cannot  surcharge  and  falsify  an  account,  unless  upon  the  ground  of  mistake  or  error, 
distinctly  charged.  Stoughton  v.  Lynch,  2  Johns.  Ch.  Rep.  217. 
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in  facts,  but  may  take  advantage  of  errors  in  law.  (Roberts 
v.  Kuffin,  2  Atk.  112.)  If  an  error  in  a  settled  account  is 
discovered  and  corrected  before  suit,  and  a  bill  be  subse- 
quently filed  to  surcharge  and  falsify,  the  corrected  error 
is  not  a  ground  for  a  decree  to  surcharge  and  falsify. 
(Davis  v.  Spurling,*  1  R.  &  M.  64.) 

Sometimes,  in  decreeing  a  general  account,  the  Court, 
induced  by  the  particular  circumstances  of  the  case,  will 
give  special  directions.  Thus,  on  an  inquiry  into  very 
remote  transactions,  accounts  kept  by  a  deceased  party  at 
the  time,  were  directed  to  be  taken  as  prima  facie  evi- 
dence, throwing  on  the  other  side  the  onus  of  impeaching 
them.  (Chaloner  v.  Bradley,  U.  &  W.  65.)  So  in  Neil- 
son  v.  Cordell,  8  Ves.  146,  an  account  having  been 
directed  against  an  executrix,  she  objected  that  vouchers 
were  impounded  in  the  Ecclesiastical  Court ;  and  that  the 
habit  of  that  court  is  not  to  give  up  any  thing  once 
impounded;  and  it  was  suggested,  that  the  expense  of 
having  the  officer  to  attend  the  Master  would  be  consider- 
able. Lord  Eldon  under  these  circumstances,  directed 
that  the  Master  should  allow  items  upon  vouchers,  which 
it  should  be  verified  by  affidavit  were  so  impounded. 

Although  it  is  usual  to  direct  an  account  against  a  mort- 
gagee or  an  executor,  without  future  words,  yet  if  the  per- 
son decreed  to  account  receives  any  thing  subsequent  to 
the  decree,  it  is  inquirable  before  the  Master,  and  he  must 
bring  such  sums  to  account.  (Bulstrode  v.  Bradley,  3 
Atk.  582.) 

It  is  not  usual  in  the  original  decree  to  direct  the  Mas- 
ter to  inquire  what  balances  were  from  time  to  time  in  the 
executor's  hand ;  it  is  the  subject  of  further  directions,  and 
whenever  they  have  been  given  at  an  earlier  stage  of  the 
cause,  it  has  always  been  in  consequence  of  a  special  case 
[  *113  ]  *made  by  the  plaintiff,  or  of  admissions  in  the 
answer  that  the  defendant  had  kept  balances  in  his  hands 
which  he  had  neglected  to  employ  in  the  manner  which 
his  duty  prescribed.  (Law  v.  Hunter,  1  Russ.  105.)  In 
Hockley  v.  Bantock,  1  Russ.  141,  executors  so  admitting 
balances,  the  account  was  directed  at  the  original  hearing. 
The  inquiry  directed  was  concerning  the  balances  retained 
by  the  executors,  and  the  prices  of  three  per  cent,  stock 
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at  the  several  times  when  such  balances  were  in  their 
hands. 

A  defendant  having  stated  in  his  answer,  that,  by  car- 
rying on  business  on  a  farm,  and  with  stock  belonging  to 
the  assets  of  an  intestate,  he  had  made  profit ;  but  that  as 
he  had  not  kept  any  accounts,  and  blended  the  transac- 
tions of  the  farm  with  his  other  concerns,  he  could  not  set 
forth  the  amount  of  the  profits :  it  was  ordered,  that  in 
taking  the  account  against  him,  annual  rests  should  be 
made,  and  interest  calculated  at  five  per  cent,  upon  those 
annual  rests.  (Walker  v.  Woodward,  1  Russ.  107.)  It 
appears  that  the  plaintiffs  elected  to  waive  the  account  of 
profits,  whereupon  it  was  held,  that  they  were  entitled  to 
charge  the  defendant  with  an  occupation  rent  of  the  farm, 
and  with  interest  at  five  per  cent,  on  the  money  value  of 
the  stock  and  to  make  annual  rests. 

In  Lupton  v.  White,  15  Ves.  443,  the  defendant  having 
mixed  his  property  with  the  plaintiff's,  the  decree  charged 
the  defendant  with  the  whole  profit,  except  what  he  could 
prove  to  have  been  made  by  his  property,  and  directed, 
that  if  any  question  as  to  the  admission  of  evidence  should 
arise  before  the  Master  in  the  course  of  the  inquiry,  either 
party  should  be  at  liberty  to  apply  to  the  Court  for  direc- 
tions on  such  points  of  evidence. 

Having  pointed  out  the  distinction  between  a  general 
or  *open  account,  and  a  stated  or  settled  account,  [  *114  ] 
I  now  proceed  to  explain  the  manner  in  which  a  general 
or  open  account  is  taken  in  the  Master's  office. 

There  are  two  modes  of  taking  accounts  in  the  Master's 
offices ;  the  one  in  the  form  of  a  debtor  and  creditor 
account,  brought  in  by  the  accounting  party,  (61  N.  O.) ; 
the  other  by  examining  such  party  upon  interrogatories ; 
and  these  two  modes  are  sometimes  combined  in  taking 
one  account. 

On  the  attendance  on  the  warrant  to  consider  the  decree, 
the  Master  usually  decides  which  course  of  proceeding  is 
most  applicable  to  the  circumstances  before  him.  If  the 
account  is  simple,  and  not  likely  to  be  much  disputed,  he 
directs  the  same  to  be  prepared  in  the  form  of  a  debtor 
and  creditor  account.  If  it  appears  probable  that  it  will  be 
necessary  to  examine  the  party  at  all,  the  Master  usually 
directs  interrogatories  to  be  left  for  his  examination  in  the 
first  instance.  Having  decided  on  the  course  of  proceed- 
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ing,  the  Master  fixes  a  time  within  which  the  same  is  to  be 
done. 

DEBTOR  AND  CREDITOR  ACCOUNT. 

The  61  N.  O.  directs  all  parties  accounting  before  the 
Master  to  bring  in  their  accounts  in  the  form  of  debtor 
and  creditor.  This  account  is  prepared  as  an  affidavit ; 
the  body  of  the  affidavit  containing  a  verification  of  the 
accuracy  of  the  schedules,  in  which  are  contained  the 
details  of  the  account.  This  affidavit  is  a  substitution  for 
an  examination,  which  was  the  manner  of  accounting 
before  the  New  Orders.  By  the  alteration,  interrogato- 
ries, and  the  certificates  of  allowing  them  are  saved, 
[  *115  ]  together  with  the  *excess  of  expense  of  an 
examination  beyond  that  incurred  in  preparing  an  affidavit. 
If  the  party  does  not  bring  in  the  account  within  the 
time  fixed,  he  is  proceeded  against  in  the  same  manner  as 
a  party  not  putting  in  his  examination.  (See  p.  127, 
post.) 

When  the  account  is  brought  in,  if  any  of  the  parties 
are  dissatisfied  with  it,  they  are  at  liberty  to  examine  the 
accounting  party  upon  interrogatories,  as  the  Master  shall 
direct.  (61  N.  O.)  The  manner  of  exhibiting  these 
interrogatories  will  be  explained  in  treating  on  that  subject. 
In  disputed  accounts,  this  examination  becomes  so  much 
of  course,  that  I  believe  it  is  found,  in  such  cases,  that  it 
is  cheapest  and  best  to  exhibit  interrogatories  in  the  first 
instance.fa] 

The  debtor  and  creditor  account  when  sworn  to,  is  left 
at  the  Master's  office,  and  a  warrant  on  leaving  the  same 
is  taken  out,  and  served  on  the  clerk  in  court  of  the  oppo- 
site parties,  who  take  copies  of  the  same.  As  the  debtor 
and  creditor  account,  whether  exhibited,  annexed,  or  sche- 
duled to  the  affidavit  is  sworn  to,  the  Master  cannot  pro- 
fa]  The  practice,  as  laid  down  in  the  text,  has  been  adopted  in  New  York,  by  Chan- 
cellor Walworth  ;  and  under  it,  it  has  been  held,  that  where  a  party  is  directed  to  account 
before  a  Master,  he  must  bring  in  the  whole  account,  including  debits  and  credits,  and 
for  the  whole  time  for  which  he  is  held  accountable.  Such  accounts  must  also  be 
accompanied  by  the  usual  affidavit  of  the  party,  as  to  the  correctness  of  the  items,  both 
as  to  the  debit  and  credit  side  of  the  account,  according  to  the  best  of  his  knowledge 
and  belief,  and  that  he  does  not  know  of  any  error  or  omission  in  the  account,  to  the 
prejudice  of  any  of  the  other  parties  in  the  cause  in  which  such  account  is  exhibited. 
Storey  v.  Brown,  in  Chan.  N.  Y.  July,  1833,  cited  1  Hoff.  Ch.  Prac.  524,  note ;  S.  C.  4 
Paige,  112. 


IN  THE  MASTER'S  OFFICE.  115 

ceed  upon  the  document,  as  it  would  be  improper  for  him 
to  alter  or  vary  it. 

CHARGE. 

The  plaintiff,  or  the  party  prosecuting  the  order,(l) 
must  therefore,  if  satisfied  with  the  account,  leave  a  charge, 
founded  on  the  admission  in  the  account.  This  charge  is 
a  transcript  of  so  much  of  the  affidavit  of  the  accounting 
party  as  sets  forth  his  receipts,  and  may  further  contain 
any  items  with  which  such  party  is  sought  to  be  charged. 
*A  warrant  on  leaving,  and  to  proceed  in  this  [  *116  ] 
charge  is  taken  out  and  served  on  the  clerks  in  court  of 
all  the  parties  interested  in  the  account.  On  the  return 
of  the  warrant  the  charge  is  compared  with  the  affidavit, 
and  if  found  to  accord  with  it,  is  allowed  without  further 
evidence.  If  the  charge  include  sums  not  admitted  to 
have  been  received  by  the  affidavit,  they  must  be  sub- 
stantiated by  evidence,  or  by  an  examination  of  the  defen- 
dant. 

The  items  in  a  charge  or  discharge  are  properly  the 
subject  of  inquiry  in  the  Master's  office,  and  should  not 
form  the  subject  of  evidence  in  the  cause.  Upon  a  bill 
for  an  account,  evidence  entered  into  by  the  defendant 
to  prove  items  in  his  discharge,  was  not  allowed  to  be 
entered  as  read.  (Walker  v.  Woodward,  1  Russ.  107.) 
In  Law  v.  Hunter,  1  Russ.  100,  the  Court  refused  to 
receive,  or  to  order  to  be  entered  as  read,  evidence  tend- 
ing to  charge  an  executor,  admitting  to  have  received 
assets,  with  particular  sums  as  items  of  the  account,  and 
to  show  that  he  had  received  more  than  his  answer 
admitted. 

If  the  affidavit  contain  an  account  of  the  receipts  of 
both  real  and  personal  property,  two  separate  charges  are 
brought  in  ;  the  one  including  the  receipt  of  the  personal, 
the  other  of  the  real  estate.  If  the  defendant  has  set  forth 
in  a  schedule  to  his  answer  to  the  bill,  or  by  his  examina- 
tion in  answer  to  interrogatories,  his  receipts  and  pay- 
ments, a  charge  may  be  carried  in  against  him  for  such 

(1)  For  the  sake  of  brevity,  I  shall  call  the  party  prosecuting  the  order  the  plaintiff, 
and  the  party  accounting  the  defendant. 

VOL.  n.  11 
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receipts,  and  the  charge  may  be  proved  by  such  answer  or 
examination. 

All  parties  interested  in  the  result  of  the  account  are 
entitled  to  take  copies  of,  and  to  attend  on  the  warrant  to 
proceed  on  the  charge. 

[    *117    ]  *DISCHARGE. 

When  the  charge  has  been  allowed,  the  defendant  car- 
ries in  his  discharge.fa]  This  is  a  transcript  from  the 
payments  which  he  has  sworn,  either  by  his  affidavit, 
answer,  or  examination,  that  he  has  made.  A  warrant  on 
leaving  and  to  proceed  on  the  discharge  is  taken  out,  and 
served  on  the  clerks  in  court  of  all  the  parties  interested 
in  the  account.  These  parties  are  entitled  to  attend  the 
Master  on  the  return  of  the  warrant.  At  this  time  the 
discharge  is  first  examined,  with  the  affidavit,  answer,  or 
examination,  and  the  defendant  then  proceeds  to  vouch  his 
payments,  by  producing  receipts  for  the  same.  These 
should  be  carefully  arranged  before  the  warrant,  in  the 
order  in  which  they  are  placed  in  the  discharge.  The 
defendant  must  not  only  be  prepared  to  vouch  his  pay- 
ments, but  must  establish  the  propriety  of  their  having 
been  made,  if  the  same  is  disputed. 

In  proceeding  on  the  discharge,  it  is  not  necessary  to 
produce  receipts  for  sums  under  40s. ;  the  oath  of  the 
defendant,  as  made  in  his  affidavit,  or  answer,  or  exami- 
nation, that  he  has  paid  them,  being  considered  sufficient, 
(2  Eq.  Cas.  Ab.  8,)  provided  he  mentions  to  whom  paid, 
for  what,  and  when.  (Anon.  1  Vern.  282.)  But,  although 
the  oath  is  sufficient  to  establish  the  payment  of  the  sums, 
it  does  not  establish  the  propriety  of  the  payment. 
(Marshfield  v.  Weston,  2  Vern.  176.)  A  party  cannot 
discharge  himself  of  sums  above  40s.  by  his  affidavit,  or 
examination  that  he  has  paid  the  same,  (Ridgway  v. 
Darwin,  7  Ves.  404,)  nor  by  his  answer ;  and  it  is  imma- 
terial whether  the  answer  has  been  replied  to  or  not. 
(Davenport  v.  Davenport,a  1  Sim.  512.)  But  if  the 

[a]  A  paper  produced  by  way  of  charge,  by  one  party,  may  be  used  by  the  other,  by 
way  of  discharge.  Methodist  Episcopal  Church  v.  Jaques,  3  Johns.  Ch.  Rep.  81. 

Where  a  discharge  is  inaccurate  in  part,  and  is  wanting  in  precision,  the  Whole  may 
be  rejected.  Ibid, 
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*discharge  or  oath  of  payment  follows  immediately  in 
the  same  sentence  of  the  affidavit,  or  examination,  or 
answer,  as  that  in  which  the  receipt  is  admitted,  it  will 
be  sufficient  to  support  the  discharge,  without  further 
evidence  of  payment.  (Ridgway  v.  Darwin,  7  Ves.  404.) 
But  it  must  appear  that  the  receipt  and  payment  formed 
one  transaction  ;  as  where  the  answer  swore  "  that  upon 
a  particular  day  the  defendant  received  a  sum  of  money, 
and  paid  it  over ;"  but  if  he  says  that  upon  a  particular 
day  he  received  a  sum  of  money,  and  upon  a  subsequent 
day  he  paid  it  over,  that  cannot  be  used  in  his  discharge 
for  it  is  a  different  transaction.  (Thompson  v.  Lamb,  7 
Ves.  587.)  If  a  defendant  admits  in  one  part  of  his 
answer  that  he  had  received  a  sum  of  money,  stating  in 
another  part  that  he  is  a  creditor  in  an  equal  sum,  the 
latter  is  not  a  good  discharge.  (Robinson  v.  Scotney,  19 
Ves.  584.)[a] 

The  oath  of  the  defendant,  as  before  stated,  is  not 
sufficient  to  sustain  payments  above  405.  neither  can  they 
be  supported  by  the  evidence  of  another  personal  repre- 
sentative. In  Dines  v.  Scott,*  1  T.  &  R.  358,  the  decree 
directed  an  account  of  J.  W.  P.'s  personal  estate  come 
to  the  hands  of  his  executors,  J.  C.  deceased,  and  the 
defendant  M.  S.  The  executors  of  J.  C.  (defendants)  in 
their  discharge  claimed  to  be  allowed  sums  of  money 
alleged  to  have  been  advanced  by  J.  C.  to  M.  S.,  for 
purposes  of  administration.  The  plaintiffs  objected  to 
the  allowance,  unless  the  due  application  was  proved  by 
vouchers.  The  executors  obtained  an  order  to  examine 
the  defendant  M.  S.,  touching  payments  made  by  her. 
The  order  was  discharged.  Lord  Eldon  said,  "  the 
examination  of  one  personal  representative  cannot  dis- 
charge another  personal  representative,  when  *by  [  *119  ] 
that  examination  the  party  examined  would  discharge 
himself  also." 

If  a  defendant  (or  other  accounting  party)  becomes  a 

[a]  Where  a  party  claims  to  charge  another,  by  virtue  of  an  account  rendered,  he 
must  take  that  account  altogether,  and  not  garble  or  alter  it,  unless  he  can  surcharge 
or  falsify  the  same,  either  by  showing  errors  in  calculation,  or  proving,  from  other 
testimony,  that  it  is  incorrect  as  to  the  amount  charged  or  debited,  or  stated  upon  prin- 
ciples not  conformable  to  the  agreement  or  understanding  of  the  parties  at  the  time, 
Freeland  v.  Cocke's  representatives,  3  Munf.  352 ;  Jones  v.  Jones,  4  Hen.  &  Munf.  447  ; 
Waggoner  v.  Gray's  adm'rs,  2  Hen.  &  Munf.  603. 

»Eng.  Chan.  Reps.  xi.  194, 
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bankrupt,  and  his  assignees  employ  another  solicitor,  the 
solicitor  to  the  bankrupt  is  bound  to  produce  any  vouchers 
in  his  possession  to  support  the  discharge,  if  they  were 
delivered  to  him  for  that  purpose.  (Ross  v.  Laughton,  1 
V.  &  B.  349.) 

A  party  cannot  include  in  his  discharge  sums  paid  to 
his  solicitor  for  costs  incurred  in  the  suit  since  the  filing 
of  the  bill.  If  the  payment  of  a  solicitor's  bill  forms  an 
item  in  a  discharge,  it  is  usually  referred  by  the  Master 
to  be  looked  over.  An  executor  or  trustee  is  not  entitled 
to  be  allowed  without  question  the  amount  of  bills  of  costs 
which  he  has  paid  bona  fide  to  the  solicitor  to  the  trust ; 
and  the  Master,  without  regularly  taxing  the  bill,  will 
moderate  the  amount.  (Johnson  v.  Telford,a  3  Russ. 
477.) 

An  executor  and  trustee  is  not  allowed  for  loss  of 
time,  but  only  for  his  expenses.  If  the  nature  of  the  trust 
be  such  that  a  trustee  or  executor  ought  not  to  undertake 
it  without  compensation,  a  special  case  must  be  made  in 
this  court,  before  the  trust  is  accepted.  (Brocksop  v. 
Barnes,  5  Madd.  90.  Robinson  v.  Pett,  3  P.  W.  249.) 
This  was  done  in  Marshall  v.  Hollowray,  where  one  of 
the  trustees  objected  to  act,  and  the  Court,  on  application, 
allowed  him  a  salary.  An  agent  named  executor  is  not 
entitled  to  charge  a  commission  on  business  done  subse- 
quently to  the  testator's  death.  (Sheriff  v.  Axe,b  4  Russ. 
33.) 

In  Wilkinson  v.  Wilkinson,6  2  S.  &  S.  237,  the  testator 
gave  annuities  to  his  trustees,  for  their  trouble  in  the 
execution  of  his  will,  and  died  possessed  of  several 
houses  let  at  weekly  rents.  The  trustees  paid  a  person 
[  *120  ]  to  collect  these  rents.  It  was  *held,  on  excep- 
tions to  the  Master's  report,  that  they  did  not  thereby 
lose  their  annuities.  An  executor  in  India,  to  whom  no 
legacy  was  bequeathed,  was  allowed,  on  passing  his 
accounts  in  this  court,  a  commission  upon  payments, 
according  to  the  practice  in  India.  (Chetham  v.  Lord 
Audley ;  Poole  v.  Larkins,  4  Ves.  72.)  In  Cockrell  v. 
Barber,d  1  Sim.  23,  the  proposition  is  stated  more  broadly, 
viz.  that  an  executor  in  India  is  entitled  to  5  per  cent,  on 
all  assets  of  a  testator  possessed  by  him  there. 

If  a  payment  to  a  legatee  forms  an  item  in  a  discharge, 
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the  defendant  should  show  by  the  will  that  the  legacy  was 
given,  and  vouch  the  payment  by  the  legacy  receipt.  If 
the  defendant  is  a  mortgagee  in  possession,  it  should  be 
ascertained  that  the  payments  claimed  in  the  discharge 
are  such  as  should  have  been  paid  by  the  landlord  or 
owner  of  the  estate,  or  that  the  tenant  is  not  bound  to  bear 
them  by  the  terms  of  his  lease. 

In  investigating  the  propriety  of  the  payments,  parti- 
cularly if  the  fund  is  insufficient  to  satisfy  all  demands, 
the  parties  interested  should  ascertain  whether  any  debt 
paid  (Chetham  v.  Lord  Audley ;  Poole  v.  Larkins,  4  Ves. 
72,)  was  barred  by  the  statute  of  limitations;  whether 
debts  of  inferior  degree  have  been  paid  before  those 
claiming  a  priority ;  whether  the  executor  or  adminis- 
trator has  confessed  judgment,  or  given  preference  to 
any  creditor  after  the  decree ;  whether  the  amount  paid 
for  funeral  expenses  exceeded  that  to  which  the  testator's 
rank  and  property  entitled  him.  These  subjects  will  be 
considered  in  treating  on  the  administration  of  assets,  to 
which  the  reader  is  referred.  (Post,  260 — 316.) 

If  an  accounting  party  does  not  bring  in  his  discharge 
within  a  few  days  after  the  charge  has  been  allowed,  the 
plaintiff  takes  out  a  warrant  for  him  peremptorily  to 
bring  *in  his  discharge ;  and  if  he  does  not,  at  [  *121  ] 
the  return  of  the  warrant  crave  time,  or  leave  the  dis- 
charge, the  Master  may  proceed  to  make  a  report,  if 
otherwise  in  a  situation  to  do  so  without  such  discharge, 
charging  the  defendant  with  the  whole  of  his  receipts. 
But  if  the  defendant  can  offer  any  explanation  why  the 
discharge  was  not  brought  in,  the  Master  will  afford  him 
a  reasonable  opportunity  of  retrieving  his  omission.  If 
the  discharge  is  brought  in,  and  the  accounting  party 
does  not  proceed  with  it,  or  having  partially  proceeded 
on  it,  queried  items  remain  to  be  disposed  of,  the  plaintiff 
should  take  out  and  serve  a  warrant  to  dispose  of  the 
same,  and  if  the  defendant  does  not  then  support  the  items, 
or  crave  time,  the  whole  of  such  payments  may  be  struck 
out,  or  disallowed  by  the  Master,  or  he  may  direct  a 
further  warrant  to  be  taken  out,  to  give  the  party  an  oppor- 
tunity of  setting  himself  right  before  he  proceeds  to  disal- 
low the  payments.  If  the  party  is  anxious,  and  does  his 
best  to  support  his  discharge,  the  Master  will  afford  him 

11* 
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every  indulgence ;  but  if  negligent  or  contumacious,  the 
Master  may  disallow  all  items  not  duly  supported.  The 
charge  and  discharge,  when  completed,  form  schedules  to 
the  Master's  report,  and  are  the  sources  from  whence  he 
ascertains  the  balance. 

In  taking  the  account  of  an  intestate's  estate  the  plain- 
tiff in  consequence  of  the  evasive  and  fraudulent  conduct 
of  the  administratrix  had  been  under  the  necessity  of 
employing  an  accountant.  Before  the  hearing  on  further 
directions  the  administratrix  was  ordered  to  pay  the  costs 
of  employing  the  accountant.  (Jones  v.  Thompson,  7 
Sim.  145.) 
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CHAPTER  XIV. 

INTERROGATORIES  FOR  THE  EXAMINATION  OF  A  PARTY. 

Formerly  the  only  mode  of  examining  a  party,  122.  When  necessary,  122.  What 
parties  may  examine  each  other,  and  when  examination  is  evidence,  and  against 
whom,  123.  How  prepared,  where  left,  and  how  settled  and  proceeded  with,  123. 
Further  interrogatories,  124.  Examination  of  a  creditor,  126.  Exceptions  to  allow- 
ance of  interrogatories,  126. 

EVERY  decree  and  order  of  reference  to  the  Master 
should  contain  a  direction  that  he  may  be  at  liberty  to 
examine  the  parties  upon  interrogatories. [a]  Before  the 
61  N.  O.  this  was  the  only  mode  of  proceeding  against  an 
accounting  party.  If  on  the  attendance  on  the  warrant  to 
consider  the  decree,  or  on  any  subsequent  occasion,  the 
Master  is  of  opinion  that  an  examination  by  interrogatories 
will  be  more  beneficial  to  the  parties  than  by  bringing  in 
the  accounts  in  the  form  of  debtor  and  creditor,  he  may, 
pursuant  to  the  61  N.  O.  direct  such  examination.  If, 
after  the  accounts  have  been  left  in  the  form  of  debtor  and 
creditor,  any  of  the  parties  are  not  satisfied,  they  may 
examine  the  accounting  party  upon  interrogatories,  as  the 
Master  shall  direct.  (61  N.  O.)  In  either  case  the  party 
having  the  carriage  of  the  decree,  or  order,  or  the  party 
dissatisfied  with  the  accounts,  prepares  and  leaves  written 
interrogatories  in  the  Master's  office. 

The  plaintiff  is  at  liberty  to  examine  each  of  the 
defendants  *upon  interrogatories,  and  any  of  [  *123  ] 
the  defendants  may  examine  the  plaintiff.  The  party 
examined  is  not  regarded  as  a  witness  ;  and  his  examina- 
tion is  considered  almost  in  the  same  light  as  an  answer 
to  a  bill  ;[a]  thus  the  examination  of  defendant  A.  can  only 
be  used  as  evidence  as  between  the  plaintiff  and  defendant 
A.,  and  not  to  the  prejudice  of  defendant  B. ;  so  the 

[a]  On  references  to  take  and  state  an  account,  the  Court  may  direct  the  parties  to 
be  examined,  on  oath,  by  the  Master.  Hart  v.  Ten  Eyck,  1  Johns.  Ch.  Rep.  515. 

Whenever  matters  of  account  are  involved  in  a  suit  in  equity,  and  the  true  state  of  the 
.accounts  does  not  appear  with  sufficient  accuracy,  they  should  be  referred  to  an  auditor, 
with  permission  to  the  parties  to  interrogate  each  other  on  oath,  and  take  supplemental 
evidence  on  doubtful  points.  Power  v.  Reader,  9  Dana,  10. 

[a]  Where  the  order  of  reference  contains  a  direction  to  examine  the  defendants  on 
oath,  such  examination  will  have  the  effect  of  an  answer.  T empleman  v.  Fountleroy, 
3  Rand.  434. 
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examination  of  the  plaintiff  can  only  be  used  as  evidence 
against  himself.  But  although  the  examination  of  a  party 
cannot  be  used  as  evidence  against  any  other  person,  yet 
any  party  to  the  suit,  and  interested  in  the  question,  may 
avail  himself  of  an  admission  in  such  examination  to  charge 
the  party  examined,  the  object  of  the  examination  being 
to  sift  the  examinant,  and  not  to  obtain  evidence  against 
the  other  parties ;  thus  if  the  examinant  admits  to  have 
received  certain  sums,  and  the  party  exhibiting  the  inter- 
rogatories does  not  bring  in  a  charge  against  him,  any 
party  interested  may  ; — but  if  an  executor  swears  by  his 
examination  that  he  paid  defendant  B.  100/.  on  account 
of  his  legacy,  or  otherwise,  that  is  no  evidence  against 
defendant  B.(l)  If  a  party  in  a  cause  examines  another 
party  before  the  Master,  this  examination  may  be  read 
by  the  Master  as  evidence  upon  the  matter  referred  to 
him,  although  the  party  who  examined  declined  to  use  it 
before  the  Master.  It  was  proposed  to  be  read  on  excep- 
tions, and  objected  to  as  not  read  before  the  Master,  but 
the  objection  was  overruled.  (Gilbert  v.  Wetherell,8  2  S. 
&  S.  259.) 

The  interrogatories  are  prepared  by  the  solicitor,  and 
settled  by  the  Master :  they  do  not  require  the  signature 
[  *124  ]  of  ^counsel.  In  strict  costs,  a  fee  is  not  allowed 
to  counsel  for  perusing  or  signing  any  interrogatories, 
which  are  to  be  settled  by  the  Master ;  and  even  in  more 
liberal  costs  a  fee  to  peruse  and  settle  interrogatories  is 
only  allowed  in  cases  of  difficulty.  A  copy  of  the  inter- 
rogatories is  left  in  the  Master's  office,  and  warrants  on 
leaving  and  to  settle  the  same  are  taken  out  and  served 
in  the  usual  manner.  At  the  return  of  the  latter  warrant, 
the  parties  attend  before  the  Master,  or  his  chief  clerk, 
and  the  interrogatories  are  settled  on  that  or  on  subse- 
quent warrants.  The  right  to  take  copies  of  the  interro- 
gatories, and  to  attend  the  warrants  to  settle,  is  not 
restricted  to  the  party  who  exhibits  the  interrogatories, 
nor  to  the  examinant ;  but  every  party  interested  in  the 


(1)  It  is  true  that  a  defendant  not  interested  in  the  question  to  which  he  is  examined 
may,  upon  an  order  being  obtained  for  that  purpose,  be  examined  as  a  witness  ;  but  in 
such  case  he  is  treated  as  a  witness,  and  the  interrogatories  are  not  settled  by  the  Maa- 
ter,  and  any  of  the  other  parties  may  cross-examine  him. 

•Eng.  Chan.  Reps.  i.  444. 


EXAMINATION  OF  A  PARTY.  124 

result  of  the  inquiries  is  allowed  to  take  copies  of  the 
interrogatories,  and  to  attend  the  warrants,  to  settle  them. 

When  the  interrogatories  are  settled,  they  are  engrossed 
by  the  Master's  clerk  on  unstamped  parchment ;  and  the 
Master  signs  the  engrossment,  and  also  a  certificate  of 
having  allowed  the  interrogatories.  The  fees  for  engross- 
ing the  interrogatories,  arid  for  the  certificate,  of  allowing 
them,  are  payable  by  the  party  leaving  the  interrogatories, 
whose  province  it  is  also  to  file  the  Master's  certificate  of 
allowance.  The  engrossment  of  the  interrogatories, 
though  paid  for  by  the  party  exhibiting  the  interrogatories, 
is  taken  from  the  Master's  office  by  the  party  to  be  exa- 
mined. In  some  offices,  a  duplicate  of  the  engrossment 
of  the  interrogatories  is  made,  in  which  case  the  examiner 
takes  both  the  certificate  and  the  engrossment,  and  the 
examinant  takes  and  pays  for  the  duplicate. 

It  sometimes  becomes  necessary  in  the  progress  of  a 
reference,  to  exhibit  further  interrogatories  for  the  exami- 
nation of  a  party  who  has  been  already  examined.  In 
some  of  the  earlier  cases  on  the  subject,  it  appears  to  have 
been  Considered  a  doubtful  point,  whether  a  [  *125  ] 
distinct  order  was  necessary  for  the  purpose.  (See  3  Atk. 
511.)  Lord  Hardwicke,  however,  lays  it  down,  that 
"  where  there  is  a  general  direction  in  a  decree  to  examine 

o 

upon  interrogatories  before  the  Master,  as  the  Master  shall 
direct,  if  a  party  has  been  examined  on  one  set,  and  after- 
wards there  should  arise  another  matter,  on  which  the 
Master  thinks  it  proper  to  examine,  it  is  in  his  judgment 
whether,  and  at  what  time,  and  how  often  he  thinks  fit 
that  the  defendant  should  be  examined,  and  that  a  new 
order  is  not  necessary."  Lord  Hardwicke  adds,  if  a  wit- 
ness is  once  examined,  it  might  be  dangerous,  without  an 
order,  to  let  him  be  examined  again ;  but  that  is  from  the 
danger  of  drawing  in  a  witness,  when  it  is  known  what  he 
has  already  sworn  to ;  but  there  is  no  danger  as  to  the 
party  interrogated  who  may  be  examined  toties  quoties, 
without  a  new  order  of  Court.  (Cowslade  v.  Cornish,  2 
Ves.  270.) 

Whatever  doubt  might  have  formerly  existed  on  the 
subject,  the  practice  may  now  be  considered  as  settled, 
that  the  Master  is  at  liberty,  without  an  order,  to  receive 
further  interrogatories  at  his  discretion.  (Lynn  v.  Buck, 
3  Madd.  282.  Price  v.  Lytton,  5  Madd.  465.)  In  Bidden 
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v.  Foster,*  1  S.  &  S.  335,  Mr.  Bell  moved,  on  behalf  of  the 
plaintiff,  that  the  Master  might  be  ordered  to  receive  new 
interrogatories ;  the  Vice  Chancellor  considered  that  the 
order  of  Court  was  not  necessary  to  enable  the  Master  to 
receive  these  interrogatories,  and  that  he  had  full  autho- 
rity, under  the  general  direction  in  the  decree,  to  examine 
a  party  from  time  to  time,  as  the  justice  of  the  case  might 
require. 

Before  the  orders  of  1828,  an  examination  by  interro- 
gatories, to  be  settled  by  the  Master,  was  restricted  to 
parties  to  the  suit  (excepting  in  the  case  of  a  person 

*126  ]  examined  *pro  interesse  suo,  under  a  special 
order.)  By  the  72  N.  O.  the  Master  is  at  liberty  to  exa- 
mine any  creditor  or  other  person  coming  in  to  claim 
before  him,  either  upon  written  interrogatories,  or  viva 
voce,  or  in  both  modes,  as  the  nature  of  the  case  may 
appear  to  him  to  require  ;  the  evidence  upon  such  exami- 
nation being  taken  down  at  the  time  by  the  Master,  or  by 
the  Master's  clerk  in  his  presence,  and  preserved,  in  order 
that  the  same  may  be  used  by  the  Court  if  necessary. 

If  any  of  the  parties  are  dissatisfied  with  the  allowance 
or  disallowance  of  any  of  the  interrogatories,  they  must 
except  to  the  Master's  certificate.  (Chennell  v.  Martin,b  4 
Sim.  340.)  In  that  case,  before  the  Master  had  made  his 
certificate,  the  plaintiff  moved  that  he  might  be  ordered  to 
approve  of  the  interrogatories  which  he  had  disallowed, 
or  to  receive  others  for  the  same  purpose.  The  motion 
was  refused,  the  Court  saying  that  the  proper  course  was 
to  wait  till  the  Master  had  made  his  certificate,  and  then 
to  except  to  it. 

»Eng.  Chan.  Repf.  i.  171.  fclb.  vi.  154. 
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CHAPTER  XV. 

EXAMINATION  OF  A  PARTY  IN  THE  MASTER'S  OFFICE. 

Proceedings  to  compel  a  defendant  to  put  in  his  examination,  127.  Certificate  of  default, 
motion  for  order  nisi  for  serjeant-at-arms,  128.  Order  absolute,  129.  Order  nisi 
against  a  feme  sole  who  afterwards  married,  130.  Proceedings  upon  a  serjeant-at- 
arms,  130.  Proceedings  to  compel  a  peer,  member  of  parliament,  or  corporate  body, 
to  put  in  examination,  131.  Resuming  process  after  insufficient  examination,  132. 
How  examination  prepared,  132.  Time  to  put  in  examination,  132.  Further  time, 
132.  If  examination  reported  insufficient,  what  examinant  should  do,  133.  Signa- 
ture of  counsel,  134.  How  examination  taken,  135.  May  be  referred  for  impertin- 
ence or  insufficiency,  136.  Proceedings  on  such  reference,  136.  Exceptions  to 
Masters'  reports  of  insufficiency  or  sufficiency,  137. 

PROCEEDINGS  TO  COMPEL  A    DEFENDANT  TO  PUT  IN  HIS 
EXAMINATION.[a] 

THE  interrogatories  having  been  settled  and  engrossed, 
and  the  certificate  of  allowance  duly  filed,  the  party  exhi- 
biting the  interrogatories  takes  out  and  serves  on  the 
examinant's  clerk  in  court  a  warrant  for  the  examinant  to 
put  in  his  examination.  Before  the  General  Orders  of 
J  828,  this  first  warrant  was  not  attendable,  and  the  party 
took  a  second  warrant  before  it  was  expected  that  the 
examinant  should  appear  and  ask  for  time.  By  the  59 
N.  O.  all  warrants  are  now  considered  as  peremptory  ;  the 
examinant  should  therefore  attend  at  the  return  of  the  first 
*warrant,  and  crave  time.  The  Master  in  grant-  [  *128  ] 
ing  time,  is  influenced  by  the  nature  of  the  examination. 

If,  at  the  expiration  of  the  time  granted,  the  examina- 
tion is  not  put  in,  the  examinant  takes  out  and  serves  a 
warrant  for  further  time.  If  he  neglect  to  do  this,  or  the 
Master  refuses  further  time,  or  if,  at  the  expiration  of  any 
further  time  to  be  granted,  the  examination  be  not  left, 
nor  an  extended  time  granted,  the  plaintiff(l)  obtains  the 
Master's  certificate  of  examinant's  default  in  not  putting 

(1)  For  the  sake  of  brevity,  "  the  plaintiff"  is  used  for  the  party  exhibiting  the  inter- 
rogatories. 

[a]  The  same  principles  are  applicable  to  an  examination  before  the  Masted,  as  td  an 
answer  before  hearing;  and  in  every  doubtful  case,  the  Master  may  regulate  his  course 
and  decision  by  that  practice.  1  Hoff.  Ch.  Prac.  535  ;  Weston  y.  Jay,  1  Mad.  Rep.  527 ; 
Benson  v.  Le  Roy,  1  Paige,  122 ;  Case  T>  Abeel,  1  Paige,  630, 
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in  his  examination,  and  applies  upon  a  motion  of  course 
for  an  order  nisi,  for  him  to  put  in  his  examination  within 
four  days  after  service,  or,  in  default,  that  the  serjeant-at- 
arms  may  go  against  him.  This  motion  may  be  made 
any  day  in  term  time ;  but,  out  of  term,  only  on  days 
appointed  for  hearing  motions.  If  the  time  granted  by 
the  Master  expired  on  the  10th,  and  the  seal  commenced 
on  the  9th  of  any  month,  but  was  continued,  the  motion 
cannot  be  moved  during  that  seal. 

The  certificate  of  default  is  bespoken  before-hand ;  but 
the  Master  will  not  deliver  it  out  of  his  office,  until  the 
motion  paper,  signed  by  counsel,  is  produced  to  him.  The 
certificate  is  dated  on  the  day  on  which  the  motion  is 
made.  If  dated  before  that  day,  it  is  irregular.  (Carle- 
ton  v.  Smith,  14  Ves.  181.)  If  dated  and  filed  after  the 
day  on  which  the  motion  was  made,  it  is  not  material.  In 
Wills  v.  Pugh,  10  Ves.  402,  a  motion  was  made  to  dis- 
charge an  order  for  committal  for  not  putting  in  an  exa- 
mination, on  the  ground  that  the  order  alleged  the  Master's 
certificate  was  granted  on  the  14th  of  the  month,  though 
it  was  not  granted  till  the  15th,  and  not  filed  till  the  17th. 
The  Court  made  no  order,  saying,  that  if  the  certificate  was 
[  *129  ]  not  dated  before  the  14th,  no  damage  could  ^result. 
In  Harris  v.  De  Tastet,3  1  S.  &  S.  263,  Mr.  Pemberton 
said,  that  it  was  the  practice  to  date  the  certificate  and 
the  four-day  order  on  the  same  day,  so  as  to  have  no 
interval  between  for  the  party  to  obey  the  decree,  and  to 
file  the  certificate  afterwards ;  but  not  to  proceed  upon  the 
four-day  order  until  the  filing  of  the  certificate ;  and  that 
the  registrar,  in  fact,  never  delivered  out  the  order,  until 
the  certificate  had  been  filed;  and  cited  2  P.  W.  517. 
The  registrar,  Mr.  Walker,  confirmed  the  practice,  and 
the  Vice  Chancellor  refused  a  motion  to  discharge  the 
order,  on  the  ground  of  the  certificate  of  default  not  having 
been  filed  at  the  date  of  the  motion,  with  costs.  (Ibid.) 

The  order  is  drawn  by  the  plaintiff's  solicitor,  and 
directs,  "  that  the  examinant  do,  in  four  days  after  per- 
sonal notice  to  his  clerk  in  court,  put  in  his  examination  to 
the  interrogatories,  or  in  default  thereof,  that  the  serjeant- 
at-arms  attending  this  Court  do  take  the  said  examinant 
into  his  custody,  and  bring  him  to  the  bar  of  this  Court,  to 
answer  his  said  contempt,  whereupon  such  further  order 

•Eng.  Chan.  Reps.  i.  132.     t 
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shall  be  made  as  shall  be  just."  A  copy  of  this  order  is 
served  personally  on  the  clerk  in  court  of  the  party  to  be 
examined. 

If  at  the  expiration  of  the  four  days,  the  examination  is 
not  put  in,  the  order  nisi  is  made  absolute  by  a  subsequent 
order,  (Carleton  v.  Smith,  14  Ves.  181,)  which  is  granted 
on  a  motion  as  of  course.  If  the  order  was  served  on 
the  12th,  the  plaintiff  is  entitled  to  move  on  the  17th,  but 
not  before.  In  term  time,  the  motion  may  be  made  on 
any  day ;  but  out  of  term  it  can  only  be  made  on  days 
appointed  for  motions;  and  unless  the  17th,  (the  last  of 
the  four  days,)  happened  before  the  first  day  of  any  given 
seal,  the  motion  cannot  be  made  during  that  seal,  although 
the  seal  be  continued  beyond  *the  17th.  In  sup-  [  *130  ] 
port  of  this  motion,  an  affidavit  of  the  personal  service  of 
the  order  nisi  on  the  clerk  in  court  of  the  examinant  is 
made  and  filed ;  and  the  Master's  certificate,  dated  on  or 
after  the  motion  day,  that  the  defendant  has  not  put  in  his 
examination,  is  also  obtained  and  filed.  The  order  is 
drawn  up  by  the  serjeant-at-arms,  and  not  by  the  solicitor, 
and  directs  the  serjeant-at-arms  attending  this  Court  to 
apprehend  the  defendant,  and  bring  him  to  the  bar  of  this 
Court  to  answer  his  said  contempt;  whereupon  such 
further  order  shall  be  made  as  shall  be  just. 

An  order  nisi  for  a  serjeant-at-arms  was  made  against 
a  feme  sole;  after  the  order,  she  married.  The  Vice 
Chancellor  ordered  the  husband  and  wife  to  put  in  their 
examination  to  the  interrogatories  within  a  month  after 
personal  notice ;  or  in  default,  the  serjeant-at-arms  to  go 
against  the  husband.  (Scarrow  v.  Walker,  29th  July, 
1825.) 

If  the  serjeant-at-arms  takes  the  defaulter,  he  makes 
a  return  to  that  effect,  and  brings  him  into  Court,  and  the 
plaintiff  is  thereupon  at  liberty  to  move,  that  the  defaulter 
may  be  turned  over  to  the  Fleet ;  and,  when  handed  over, 
if  he  still  continue  contumacious,  may  move,  as  of  course, 
for  a  sequestration.  (See  Lupton  v.  Hescott,  1  S.  &  S. 
274.a)  This  is  seldom  done,  as  the  defendant,  if  taken, 
usually  puts  in  his  examination,  and  obtains  his  discharge. 
If  the  serjeant-at-arms  is  unable  to  take  the  defendant,  he 

• 
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returns  non  est  inventus,  and  the  plaintiff  moves  for  a 
sequestration. 

If  the  defendant  happens  to  be  confined  on  another  suit, 
the  serjeant-at-arms  lodges  a  detainer  against  him,  and 
returns  that  the  defendant  is  in  the  custody  of  the  sheriff 

of ,  within  the  castle  or  prison  of ,  and  that  he 

has  left  the  Lord  Chancellor's  warrant  with  the  gaoler  as 
[  *131  ]  a  *detainer  against  the  defendant.  (Lamb  v. 
Batty e,  7th  Nov.  1818.)  On  this  return  the  party  moves 
for  a  habeas  corpus  cum  causis,  to  be  directed  to  the  sheriff 

of .     This  is  a  motion  of  course.    The  order,  when 

drawn  up,  passed  and  entered,  is  left  with  the  clerk  in 
court  who  makes  out  the  writ.  On  the  return  of  the 
habeas  corpus  the  defendant  is  brought  up,  and  the  plaintiff 
then  applies  that  the  defendant  may  be  handed  over  to  the 
Fleet ;  and  when  handed  over,  may  move  as  of  course  for 
a  sequestration. 

If  the  defendant  is  a  peer,  or  a  member  of  the  House  of 
Commons,  instead  of  applying  for  the  four-day  order,  the 
plaintiff  moves  on  the  Master's  certificate  for  a  sequestra- 
tion nisi.  The  order  is,  that  a  commission  of  sequestration 
do  issue,  directed  to  certain  commissioners  to  be  therein 
named,  to  sequester  the  personal  estate  of  the  said  defen- 
dant, and  the  rents,  issues,  and  profits  of  his  real  estates, 
until  he  shall  have  put  in  his  examination  to  the  said 
interrogatories,  or  this  Court  make  other  order  to  the  con- 
trary, unless  the  said  defendant,  having  personal  notice 
thereof,  shall,  within  eight  days  after  such  notice,  show 
unto  this  Court  good  cause  to  the  contrary.  A  copy  of 
this  order  is  personally  served  on  the  defendant.  If  the 
examination  is  not  put  in  at  the  end  of  the  eight  days,  the 
plaintiff  moves  on  an  affidavit  of  the  personal  service  of 
the  order  nisi,  and  on  the  Master's  certificate  of  default, 
dated  on  or  after  the  day  of  the  motion,  to  make  the 
sequestration  nisi  absolute,  and  the  same  is  made  absolute 
accordingly.  If  the  plaintiff  cannot  serve  this  order  per- 
sonally, he  applies  on  affidavit  for  an  order  for  substituted 
service. 

A  similar  process  is  followed  against  a  corporation  to 
enforce  their  examination.  (Attorney-General  v.  Corpo- 
ration of  Winchester,  Reg.  Lib.  1817,  fo.  1177.) 

If  a  sufficient  examination  is  put  in  within  the  time 
[  *132  ]  ^limited  by  the  order  msz  for  a  serjeant-at-arms, 


IN  THE  MASTER'S  OFFICE.  132 

the  defendant  has  not  incurred  any  contempt,  nor  is  he 
liable  for  the  costs  of  the  certificate  of  default,  nor  for  the 
order  nisi ;  but  if  the  examination  is  reported  insufficient, 
the  plaintiff  is  entitled  immediately  he  has  filed  the  Mas- 
ter's certificate  of  insufficiency,  to  resume  the  process  by 
making  the  order  nisi  absolute,  and  proceeding  to  a  seques- 
tration in  the  manner  before  explained,  unless  prevented 
by  the  defendant  putting  in  his  examination.  If  the  defen- 
dant, after  having  been  taken  by  the  serjeant-at-arms,  puts 
in  his  examination,  he  is  entitled  to  his  discharge  without 
waiting  the  result  of  a  reference  as  to  the  sufficiency  of 
such  examination  ;  but  if  the  same  is  reported  insufficient, 
the  plaintiff  is  then  entitled  to  resume  the  process.  (Bonus 
v.  Flack,  18  Ves.  286.) 

If  the  examination  put  in  by  the  defendant  is  reported 
insufficient,  and  no  certificate  of  default  has  been  granted 
by  the  Master,  the  plaintiff  applies  for  such  certificate, 
which  will  be  granted,  unless  the  defendant  takes  out  a 
warrant  and  obtains  further  time,  which  the  Master  is  at 
liberty  to  grant.  But  if  the  Master  has  issued  his  certi- 
ficate of  default,  he  has  no  power  to  grant  further  time, 
and  the  plaintiff  may  resume  the  process  from  the  step  at 
which  he  had  arrived  when  the  insufficient  examination 
was  put  in. 

HOW  AN  EXAMINATION  IS  PREPARED. 

If  a  defendant  is  desirous  of  putting  in  his  examination 
to  the  interrogatories, [a]  he  procures  the  engrossment  of 
the  same  from  the  Master's  clerk,  and  prepares  to  answer 
them.  If  a  plaintiff  has  taken  out  a  warrant  for  a  defen- 
dant to  bring  in  his  examination,  the  defendant  should,  at 
*the  return  of  such  warrant,  apply  to  the  Master  [  *133  ] 
for  time.  If,  when  the  time  so  granted  has  expired,  the 
defendant  has  not  prepared  his  examination,  he  should 
take  out  and  serve  a  warrant  for  further  time.  If  this  is 
refused,  and  the  Master  issues  his  certificate  of  default 
against  him,  he  should  use  his  utmost  diligence  to  put  in 
his  examination  before  the  expiration  of  the  four  days, 
limited  by  the  order  nisi  for  the  serjeant-at-arms.  If  he 

[a]  The  examination  is  ordinarily  put  in  in  writing1.  By  the  practice  in  New  York, 
however,  the  Master  may  examine  parties  either  upon  written  interrogatories,  or  orally, 
as  the  justice  of  the  case  may  seem  to  require.  1  Iloff.  Cb.  Frac.  536. 
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puts  in  a  sufficient  examination  within  that  time,  he  has 
not  incurred  any  contempt,  nor  is  he  liable  for  the  costs 
of  the  certificate  of  default,  nor  of  the  order  nisi  for  the 
serjeant-at-arms. 

If  the  examination  is  reported  insufficient,  the  plaintiff 
is  entitled  to  resume  the  process.  In  such  case,  the 
defendant  should  lose  no  time  in  putting  in  a  further 
examination,  so  as  to  prevent  the  plaintiff  from  resuming 
the  process  of  contempt  by  making  the  order  nisi  for  a 
serjeant-at-arms  absolute.  This  is  the  only  mode  of  pre- 
venting such  process,  as  the  Master  has  no  power,  after 
he  has  issued  his  certificate  of  default,  of  granting  further 
time  to  the  defendant.  If  a  defendant  puts  in  his  exami- 
nation, before  the  Master  has  issued  his  certificate  of 
default,  and  the  examination  is  reported  insufficient,  the 
defendant  takes  out  and  serves  a  warrant  for  time  to  put 
in  his  further  examination. 

If  the  defendant  is  unable  to  put  in  his  examination  in 
time  to  prevent  the  order  for  the  serjeant-at-arms  being 
made  absolute,  and  is  taken  by  him,  he  is  entitled  imme- 
diately on  putting  in  his  examination,  to  be  discharged, 
and  the  plaintiff  cannot  keep  him  in  custody  until  the 
sufficiency  of  such  examination  has  been  ascertained. 
(Bonus  v.  Flack,  18  Ves.  286.)  The  defendant  may 
[  *134  ]  obtain  an  order  for  his  discharge,  *either  by 
petition  or  motion  as  of  course,  upon  the  terms  of  his  pay- 
ing or  tendering  the  costs  of  his  contempt. 

An  examination  is  generally,  though  not  invariably,  or 
necessarily,  prepared  and  signed  by  counsel.  Such  signa- 
ture is  not  required  by  any  order  or  by  the  practice  of  the 
Court;  and  it  is  no  ground  of  objection  against  an  exami- 
nation, that  it  has  not  been  signed  by  counsel.  In  Bonus 
v.  Flack,  18  Ves.  286,  Lord  Eldon  said,  there  is  no  order 
of  court  requiring  an  examination  to  be  signed  by  counsel, 
and  refused  to  entertain  the  objection  of  the  plaintiff's 
counsel  against  the  examination  for  want  of  such  signa- 
ture. And  in  Yates  v.  Hardy,  1  Jac.  223,  Lord  Eldon 
again  recognized  the  principle  laid  down  in  Bonus  v.  Flack, 
that  an  examination  need  not  be  signed  by  counsel.  I 
have  more  particularly  noticed  this  point,  as  it  would  seem, 
from  the  observations  of  the  Vice  Chancellor,  in  Keene  v. 
Price,*  I  S.  &  S.  98,  that  although  in  that  case  he  thought 

'Eng.  Chan.  Reps.  i.  50. 


IN  THE  MASTER'S  OFFICE.  134 

the  signature  of  counsel  to  an  examination  unnecessary, 
he  reasoned  as  if  such  was  an  exception  to  a  general 
rule.(l)  The  Vice  Chancellor  refused'  the  motion,  but 
added  :  "  Though  the  policy  of  the  Court  made  it  neces- 
sary that  plaintiffs  and  defendants  should  employ  counsel 
to  sign  the  pleadings,  that  rule  had  never  been  extended 
to  officers  of  the  Court  not  parties  to  the  suit,  or  to 
other  persons  not  parties,  incidentally  brought  before  the 
Court." 

As  the  examination  may  be  objected  to  for  insufficiency 
or  impertinence,  and  as  it  is  the  foundation  upon  which  the 
other  party  will  build  a  charge  against  the  examinant,[a] 
he  should  be  careful  how  the  same  is  framed. 

The  examination  is  engrossed  on  unstamped  parchment. 
It  is  read  over  by  the  examinant,  and  then  sworn  to  by 
him.  If  the  examinant  resides,  or  is  in,  or  near  London, 
*he  may  attend  at  the  Master's  chambers  to  whom  [  *135  ] 
the  cause  stands  referred,  or  at  the  public  office,  to  swear 
to  his  examination.  The  examination  cannot  be  taken  by 
commission  within  twenty  miles  of  London.  The  exami- 
nation, if  sworn  in  London,  is  left  at  the  Master's  cham- 
bers, and  a  warrant  on  leaving  the  same  is  taken  out  and 
served ;  and  in  that  case  the  Master's  clerk  copies  the 
examination  for  the  party  exhibiting  the  interrogatories. 

If  the  examinant  resides  twenty  miles  from  London,  he 
is  entitled  to  an  order  for  a  commission  to  put  in  his 
examination.  As  the  groundwork  for  this  order,  he 
obtains  from  the  Master  a  certificate  of  the  necessity  of 
the  commission.  This  certificate  is  granted  upon  the 
allegation  that  the  party  to  be  examined  resides  twenty 
miles  from  London.  It  is  filed  at  the  Report  office,  and 
an  office  copy  taken,  the  examinant  then  petitions  or 
moves  on  the  certificate  for  a  commission  to  take  his 
examination,  which  is  an  order  as  of  course.  The  order 
for  the  commission  does  not  mention  any  time  to  return 
the  same.  In  Hairby  v.  Emmett,  5  Ves.  683,  Mr.  Agar 
said  that  the  practice  of  limiting  a  time  by  the  order  for 

(1)  The  motion  was  to  take  the  examination  of  a  sequestrator  off  the  file  for  want  of 
the  signature  of  counsel. 

[a]  The  answers  of  the  party  are  testimony,  when  responsive,  and  lie  may  accompany 
them  with  any  explanations  fairly  responsive  to  the  interrogatory.  Benson  v.  Le  Roy, 
1  Paige,  122, 
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executing  a  commission  had  been  altered  by  the  Master  of 
the  Rolls,  and  that  the  time  was  left  to  the  Master.  The 
order  being  passed  and  entered,  is  left  with  the  defendant's 
clerk  in  court,  together  with  the  engrossment  of  the  inter- 
rogatories. The  defendant's  clerk  in  court  calls  upon  the 
plaintiff's  clerk  in  court  for  commissioners'  names,  in  the 
same  manner  as  before  sealing  a  dedimus  to  take  an 
answer.  And  such  names  are  given,  and  the  right  to  seal 
the  commission  exparte,  is  regulated  by  the  same  rules  as 
apply  to  a  dedimus  to  take  an  answer. 
[  *136  ]  *The  commission  to  take  the  defendant's 
examination  is  made  out  by  the  clerk  in  court,  and  the 
engrossment  of  the  interrogatories  is  enclosed  in  such 
writ.  The  commission  is  executed  and  returned  to  the 
Six  Clerks'  office,  in  the  same  manner  as  a  dedimus  to  take 
an  answer,  and  a  copy  of  the  examination  is  made  by  the 
clerk  in  court  of  the  party  exhibiting  the  interrogatories. 
Although  an  order  nisi  for  a  serjeant-at  arms  has  been 
obtained,  the  defendant  is  entitled  to  a  commission  to  put 
in  his  examination.  (Anon.  1  Vern.  167.) 

An  examination  may  be  referred  either  for  impertinence 
or  for  insufficiency.^]  If  considered  both  impertinent 
and  insufficient,  the  impertinent  matter  should  be  expunged 
before  any  step  is  taken  with  regard  to  the  insufficiency, 
as  a  reference  for  insufficiency  precludes  the  party  from 
afterwards  objecting  to  any  impertinent  matter.  If  a 
party  is  advised  that  the  examination  of  the  defendant  is 
scandalous,  impertinent,  or  insufficient,  he  is  not  compel- 
led, as  formerly,  to  obtain  an  order  to  refer  it  to  the  Mas- 
ter, but  may,  under  the  73  N.  O.,  take  out  a  warrant  for 
the  Master  to  examine  the  matter  ;  and  such  general  order 
invests  the  Master  with  power  to  expunge  any  matter 
which  he  shall  find  to  be  scandalous  and  impertinent.  In 
proceeding  under  this  order,  the  Master  usually  requires 
written  objections  to  be  left,  pointing  out  the  passages 
complained  of,  or  the  points  in  which  the  examination  is 
insufficient,  and  the  question  is  discussed  on  attending  the 
warrant  on  such  objections. 

If  the  objections  are  for  scandal  or  impertinence,  and 
the  Master  finds  the  examination  scandalous  or  imperti- 
nent, he  may  expunge  such  scandalous  and  impertinent 

[a]  The  exceptions  should  be  taken  before  any  proceeding  is  had  upon  the  examina- 
tion, or  they  are  waived.  Johnstone  v.  Ure,  2  S.  &  S.  578 ;  1  Hoff.  Ch.  Prac.  535. 
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matter,  (73  N.  O.)  and  should  certify  that  he  has  so  done ; 
and  the  plaintiff  moves  on  the  certificate,  when  filed,  for 
the  costs  Occasioned  by  the  scandal  or  imper-  [  *137  ] 
tinence.  If  the  Master  is  of  opinion  that  the  examination 
is  not  scandalous  or  impertinent,  he  should  so  certify,  that 
the  other  party  may  apply  for  costs.  In  either  case  the 
application  is  of  course,  and  may  be  made  either  by  peti- 
tion or  on  motion. 

If  the  objections  are  for  insufficiency,  and  the  Master 
considers  the  examination  sufficient,  he  should  so  certify, 
that  the  defendant  may  apply  for  costs.  So  if  he  reports 
the  examination  insufficient,  he  should  so  certify,  that  the 
plaintiff  may  move  for  the  costs  of,  and  occasioned  by, 
the  insufficiency  of  the  defendant's  examination.  (See 
Hubbard  v.  Hewlett,  2  Madd.  469.)[a]  A  defendant  hav- 
ing sworn  that  he  had  received  no  more  than  such  a  sum 
to  his  remembrance,  the  examination  was  held  to  be  suffi- 
cient. (Hall  v.  Bodily,  1  Vern.  470.) 

Exceptions  may  be  taken  to  a  Master's  report  of  the 
insufficiency  of  an  examination,  or  because  he  has  found 
the  same  scandalous  or  impertinent.  Sir  W.  Grant  thought 
the  practice  inconvenient,  and  that  the  question  should  be 
raised  as  in  costs,  by  petition.  (Purcell  v.  M'Namara,  12 
Ves.  166.  The  reader  is  referred  to  the  judgment  of  Sir 
William  Grant  in  this  case.)  In  Chalk  v.  Thompson,*  4 
Sim.  350,  a  motion  was  made  to  discharge  a  Master's 
certificate  of  the  sufficiency  of  the  defendant's  examina- 
tion under  a  decree.  The  motion  was  refused,  and  the 
Court  said  the  proper  course  was  to  except  to  the  Master's 
certificate. 

Where,  in  an  examination  put  in  by  two  co-executors, 
it  was  stated  that  their  receipts  had  been  joint,  but  it 
appeared  by  affidavit  that  the  statement  was  made 

[a]  According  to  the  practice  of  the  Exchequer  in  Equity,  in  England,  the  Master's 
certificate  of  the  insufficiency  of  the  examination  must  be  confirmed,  before  the  court 
will  order  the  costs.  Rabbitts  v.  Rabbitts,  3  You.  &  Coll.  69  ;  S.  C.  2  Lond.  Jurist,  440. 

According  to  the  practice  in  New  York,  however,  it  does  not  require  an  order  of  con- 
firmation. And  if  the  Master's  certificate  be  not  excepted  to  within  eight  days  after 
notice  of  the  filing  thereof,  it  becomes  absolute,  of  course.  The  practice,  in  relation  to 
answers  for  insufficiency,  must  also  be  adopted  and  pursued,  so  far  as  the  same  is  appli- 
cable to  exceptions  to  the  examination  of  a  party.  If  the  examination  is  reported  insuf- 
ficent,  the  Master  may  allow  new  interrogatories  to  be  added  by  the  adverse  party,  and 
the  exceptions  and  new  interrogatories  must  be  answered  together.  If  the  examination 
is  reported  to  be  sufficient,  the  adverse  party  cannot  re-examine  the  defendant,  to  the 
same  point,  without  the  permission  of  the  Court.  Case  v.  Abeel,  1  Paige,  630. 
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through  mistake  and  inadvertence,  and  that  one  of  the 
executors  had  in  fact  received  nothing,  liberty  was  given 
to  him,  on  motion,  to  put  in  a  supplemental  examination 
to  correct  the  mistake.  (Hewes  v.  Hewes,a  4  Sim.  1.) 


[  *138  ]  *CHAPTER  XVI. 

THE  MANNER  OF  TAKING  EVIDENCE  IN  THE  MASTER'S  OFFICE. 

What  necessary  to  found  the  evidence  upon,  138.  General  rules  of  evidence  same  as 
at  law,  139.  How  proceedings  in  the  Master's  office  are  supported,  139.  By  evi- 
dence in  the  cause,  139.  By  the  examination  of  a  parly  by  affidavit,  or  examination 
of  witnesses,  140.  Right  to  read  affidavits,  140.  Re-examination  of  the  same  wit- 
ness after  decree,  142.  When  allowed,  and  when  not,  142.  Other  witnesses  may 
be  examined  to  the  same  point,  144.  The  same  witness  may  be  examined  by  other 
parties  under  circumstances,  145.  What  application  necessary  for  liberty  to  re-exa- 
mine a  witness,  and  order  for,  146.  The  interrogatories  are  settled  by  the  Master, 
146.  How  an  irregular  re-examination  discharged,  146.  Examination  of  a  party  as 
a  witness,  147.  Examination  of  witnesses  viva  voce,  148.  Allowed  by  the  69  N.  O., 
148.  The  practice  before  the  Orders  of  1828,  148.  How  far  the  examination  bene- 
ficial, 149.  How  taken,  and  steps  preliminary  to,  149.  After  what  time  not  allowed, 
151.  Examination  of  witnesses  after  decree  by  the  examiner  and  by  commission,  151. 
Passing  publication,  153.  When  and  how  passed,  154. 

To  enable  the  Master  to  answer  the  inquiries  directed 
by  the  decree,  the  party  whose  province  it  is  to  satisfy 
the  inquiries,  lays  a  statement  of  his  case  (technically 
called  a  state  of  facts),  before  the  Master.  This  state  of 
facts  is  the  groundwork  of  the  Master's  report,  and  the 
basis  upon  which  the  evidence  is  founded.  If  a  party 
examines  to  points  not  in  issue,  those  depositions  will  go 
for  nothing ;  but  if  the  plaintiff  allows  the  defendant  to 
examine  to  points  in  issue,  he  cannot  afterwards  object 
that  there  was  no  state  of  facts  brought  in  to  examine 
upon. 

[  *139  ]  *The  general  rules  of  evidence  which  govern 
the  courts  of  common  law,  as  well  as  this  Court,  also 
regulate  the  proceedings  in  the  Master's  office.fa]  These 
have  been  considered,  generally  in  the  first  volume,  and 

[a]  Where  the  plaintiff  failed  in  proving,  at  the  hearing,  a  fact  which  was  the  very 
foundation  of  his  title,  Held,  that  it  was  not  the  proper  subject  for  an  inquiry  before  the 
Master;  and  the  bill  was  dismissed,  with  costs,  with  liberty  to  file  a  new  bill.  Holden 
v.  Hearn,  1  Beav.  445. 
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it  therefore  only  remains  to  treat  of  the  manner  of  taking 
evidence  in  the  Master's  office. 

A  proceeding  in  the  Master's  office  may  be  supported 
in  various  ways.  1st.  It  may  be  supported  by  any  evi- 
dence which  has  been  received  and  entered  as  read  in 
the  cause,  as  by  depositions,  by  the  answer,  or  by  affi- 
davits. The  proof  of  this  evidence  having  been  used 
before  the  Court  must  be  shown  by  reference  either  to  the 
decree  or  order,  for  if  the  decree  is  not  made  "  upon  hear- 
ing the  proofs,"  or  if  the  order  does  not  specify  the  affi- 
davits as  having  been  read,  it  is  not  competent  to  the 
Master  to  receive  any  evidence,  that  such  proofs  or  affi- 
davits were  read.  To  be  used  as  evidence,  it  must  not 
only  have  been  entered  as  read,  but  it  must  be  evidence 
as  between  the  parties  to  the  particular  proceedings  ;  thus, 
though  the  depositions  of  the  plaintiff's  witnesses  may  be 
used  against  him  by  any  of  the  defendants,  and  though 
the  plaintiff  may  use  the  depositions  of  the  defendant's 
witnesses  against  that  defendant,  yet  the  plaintiff  cannot 
use  them  against  a  co-defendant,  whose  witnesses  they  are 
not ;  nor  can  co-defendants  who  have  not  joined  in  one 
examination,  use  the  depositions  of  the  witnesses  of  other 
defendants,  either  as  between  themselves  or  as  against  the 
plaintiff.  The  plaintiff  may  read  the  answer  of  any  defen- 
dant against  that  defendant,  but  it  is  not  evidence  either 
for  or  against  a  co-defendant.[6]  The  same  rule  applies 
to  affidavits  used  in  Courts.  All  the  defendants  may  use 
the  affidavits  filed  by  the  plaintiff  against  him,  and  the 
plaintiff  may  read  any  affidavit  against  the  defendant  who 
files  the  same,  but  an  affidavit  of  a  defendant  cannot  be 
used  either  on  behalf  *or  against  a  co-defendant.  [  *140  ] 
2dly.  A  proceeding  may  be  supported  by  the  examination 
of  a  party  in  the  cause,  sworn  in  answer  to  interrogatories 
settled  by  the  Master,  but  such  examination  is  only  evi- 
dence against  the  examinant,  and  can  neither  be  used  in 
his  favour  nor  against  another  party.  3rdly.  A  proceed- 
ing may  be  supported  by  affidavit ;  or,  4thly,  by  the  exa- 
mination of  witnesses,  either  viva  voce  before  the  Master, 
or  before  the  examiner,  or  under  a  commission. 

Before  the  General  Orders  of  1828  the  rule  was,  that 
no  disputed  fact  could,  if  objected  to  by  the  opposite  party, 

[b]  Hoare  v.  Johnstone,  2  Keen,  553. 
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be  supported  or  denied  by  affidavit.  Where  no  objection 
was  taken,  it  was  very  customary  for  questions  of  disputed 
fact  to  be  disposed  of  upon  affidavit ;  but  if  the  objection 
was  taken,  the  party  could  only  sustain  his  case  by  the 
examination  of  witnesses.  In  Tillotson  v.  Hargraves,  3 
Madd.  494,  the  Master,  on  a  reference,  made  use  of  affi- 
davits instead  of  interrogatories ;  he  was  directed  not  to 
proceed  on  the  affidavits,  with  liberty,  under  the  circum- 
stances to  apply  to  the  Court,  if,  by  death  or  otherwise,  it 
became  impossible  to  obtain  under  a  commission  the  evi- 
dence of  the  persons  who  had  made  the  affidavits.  Although 
an  affidavit  could  not  be  received  to  support  or  overthrow 
a  question  in  issue  between  the  parties,  it  was,  and  is  still 
sometimes  required  by  the  Master  as  a  matter  of  assu- 
rance or  precaution ;  thus  a  creditor  is  always  required  to 
support  his  charge  by  an  affidavit  that  the  debt  remains 
due,  and  sometimes  that  the  claim  is  fair  and  reasonable. 
Lord  Eldon  said  the  reason  of  the  practice  in  the  Master's 
office  of  receiving  the  party's  affidavit  in  support  of  his 
claim  as  a  creditor  is,  that  he  must  give  that  assurance 
that  the  debt  is  due ;  but  if  it  is  contested,  that  no  atten- 
tion is  given  to  the  affidavit.  (Fladong  v.  Winter,  19  Ves. 
[  *141  ]  196.)  *So  if  sureties  are  necessary,  either  on 
the  appointment  of  a  receiver,  or  otherwise,  or  if  the  Mas- 
ter is  to  certify  that  a  deed  has  been  executed,  or  matters 
of  a  similar  nature,  an  affidavit  is  proper.  So  also  if  atten- 
dances are  disputed  in  the  bill  of  costs  of  a  solicitor,  he 
sometimes  proves  them  by  his  own  affidavit. 

By  51  N.  O.,  the  Master,  on  the  warrant  to  consider  a 
decree,  is  to  direct  whether  the  matter  requiring  evidence 
shall  be  proved  by  affidavit,  or  by  the  examination  of  wit- 
nesses. By  66  N.  O.  it  is  directed,  that  where  upon  an 
inquiry  before  the  Master,  affidavits  are  received,  there  no 
affidavits  in  reply  shall  be  read,  except  as  to  new  matter, 
which  may  be  stated  in  the  affidavits  in  answer  ;  and  that 
no  further  affidavits  shall  be  read  unless  specially  required 
by  the  Master.  How  far  these  orders  have  changed  the 
practice  of  the  Court,  the  author  is  not  prepared  to  say ; 
but  he  conceives  that  their  only  operation  is  this,  that  if 
on  the  warrant  to  consider  the  decree  the  parties  acquiesce 
in  receiving  affidavits,  they  are  bound  by  such  acquies- 
cence, and  cannot  afterwards  object.  He  cannot  think 
that  it  invests  the  Master  with  any  authority  to  direct 
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affidavits  to  be  received  if  objected  to,  where  formerly  the 
examination  of  witnesses  was  necessary. 

This  view  of  the  subject  appears  supported  by  the  recent 
case  of  Gibbs  v.  Payne,a  4  Sim.  554.  In  that  case  on  the 
warrant  to  consider  the  decree,  the  Master  did  not  decide 
whether  the  matter  requiring  evidence  should  be  supported 
by  affidavit,  or  by  the  examination  of  witnesses ;  but 
subsequently,  notwithstanding  the  defendant's  opposition, 
received  affidavits  in  support  of  the  plaintiff's  state  of 
facts.  Exceptions  were  taken  by  the  defendant  to  his 
report,  on  the  ground  of  his  having  received  such  affidavits, 
and  the  *Court  decided,  that  if  the  Master  omitted,  [  *142  ] 
on  the  warrant  to  consider  the  decree,  to  decide  as  to 
receiving  affidavits,  the  practice  must  remain  as  it  was 
before  the  general  orders,  and  allowed  the  exceptions.  In 
Rowley  v.  Adams,"  1  M.  &  K.  545,  (1833,)  Sir  John  Leach 
said  :  "  The  Master  cannot  proceed  upon  an  inquiry  before 
him  by  affidavits,  without  the  consent  of  all  parties,  for 
this  reason,  that  the  proceeding  by  affidavits  does  not 
afford  the  opportunity  of  cross-examination."[a] 

Before  explaining  the  different  ways  in  which  witnesses 
are  examined,  it  will  be  convenient  to  consider  what  wit- 
nesses can  be  examined  after  a  decree,  and  to  what  extent. 
The  first  subject  of  inquiry  is  the  re-examinatiori  of  those 
witnesses  who  have  been  already  examined.[6]  A  witness 
examined  in  the  cause  in  chief,  cannot  be  re-examined  by 
the  same  party  before  the  Master,  without  the  leave  of  the 
Court,[c]  and  without  the  interrogatories  being  settled  by 
the  Master.  (Smith  v.  Althus,  11  Ves.  564;  Willan  v. 
Willan,  Cooper,  291 ;  Smith  v.  Graham,  2  Swanst.  264.) 
In  Saurieur  v.  Bowyer,  1  Bro.  C.  C.  387,  the  proposition 
is  qualified,  by  the  addition  "  to  the  same  matter  to  which 
he  has  been  examined  in  chief."  And  in  Swinford  v. 
Home,  5  Mad.  379,  the  Vice  Chancellor  laid  down  expressly, 
that  the  Master  may,  without  order,  examine  to  differ- 

[a]  At  all  events,  witnesses  having  been  examined,  viva  voce,  in  the  Master's  office,  it 
is  irregular  afterwards  to  receive  their  affidavits  in  evidence.  Hopkinson  v.  Roe,  1 
Beav.  182. 

[6]  As  to  re-examination  of  witnesses  before  an  examiner,  before  decree,  see  Vol.  I. 
p.  395—397,  and  notes. 

[c]  In  order  to  re-examine,  before  the  Master,  a  witness  who  has  been  examined  in 
the  cause,  a  party  must  obtain  an  order,  upon  motion  made  with  notice,  and  the  notice 
of  motion  must  state  the  names  of  the  witnesses  proposed  to  be  examined.  Jones  v. 
Thomas,  3  You.  &  Coll.  227. 

•Eng.  Chan.  Repi.  ri.  253.  klb.  vii.  162. 
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ent  matters  a  witness  who  had  been  examined  before  a 
decree.  This  qualification  does  not  appear  to  be  sup- 
ported by  the  current  of  authorities.  In  Smith  v.  Graham, 
2  Swanst.  264.  a  witness  who  had  been  examined  pre- 
viously to  the  decree  was  re-examined  before  the  Master 
without  an  order  for  that  purpose  ;  the  depositions  taken 
by  such  re-examination  were  suppressed  with  costs ;  and 
[  *143  ]  the  Court  declared  that  the  same  witness  *cannot 
be  examined  by  the  same  party  without  the  usual  order, 
and  without  the  interrogatories  being  settled  by  the  Mas- 
ter. In  the  above  case,  the  plaintiff  swore  that  the  wit- 
ness had  been  examined  to  different  matters  to  which  he 
had  been  examined  before  the  decree,  the  Court  refused  to 
take  notice  of  that,  and  said,  that  the  Master,  and  not 
the  Court  should  look  into  that  question  first.(l)  In  Pur- 
cell  v.  M'Namara,  17  Ves.  434,  after  a  decree,  a  special 
order  was  obtained,  on  behalf  of  a  defendant,  for  the 
re-examination  of  another  defendant,  who  had  before  the 
decree,  been  examined  and  cross-examined;  and  the 
re-examination  was  restrained  to  such  of  the  points  in  the 
cause  to  which  the  witness  had  not  been  examined,  and  the 
interrogatories  were  to  be  settled  by  the  Master.  And  in 
Sand  ford  v.  Paul,  1  Ves.  398,  the  Court  stated  as  the 
general  practice,  that  if  a  party  wished  to  re-examine  a 
witness  after  decree  (who  had  been  examined  in  chief,)  to 
new  matter,  that  he  must  apply  to  be  allowed  to  exhibit 
interrogatories  substantially  different  for  that  purpose.  In 
Greenaway  v.  Adams,  J3  Ves.  360,  an  order  was  made 
to  re-examine  before  the  Master,  upon  different  interro- 
gatories, witnesses  who  had  been  examined  before  the 
decree. 

If  the  examination  before  the  decree  has  been  merely 
formal  as  to  prove  exhibits,  it  does  not  appear  to  prevent 
the  witness  being  re-examined,  or  to  render  an  order 

O  7 

necessary.  Thus,  a  witness  who  has  been  examined  at 
the  hearing,  only  to  prove  exhibits,  was  allowed  to  be 
[  *144  ]  examined  *before  the  Master  on  interrogatories 

(1)  The  decree  was  for  an  account :  two  states  of  facts  were  brought  into  the  Master's 
office,  charging-  defendants  with  the  receipt  of  various  sums  of  money.  J.  W.  R.  was 
examined  before  the  examiner  in  support  of  these  charges,  although  he  had  been 
examined  before  the  decree.  A  motion  to  suppress  the  depositions  of  such  witness  was 
made  and  granted. 


IN  THE  MASTER'S  OFFICE.  144 

to  prove  other  exhibits,  without  a  special  order.  (Cour- 
tenay  v.  Hoskins,a  2  Russ.  253.)[«] 

The  Court  sometimes  allows  the  re-examination  of  a 
witness,  to  the  same  matter  to  which  he  has  been 
examined  in  chief  before  the  decree,  on  the  ground  of  acci- 
dent or  surprise.  Thus,  an  interested  witness,  who,  by 
mistake  had  been  examined  before  the  decree,  under  a 
partial  release,  instead  of  under  a  general  release,  was 
allowed  upon  a  special  application,  to  be  re-examined 
before  the  Master.  (Sandford  v.  Paul,  3  Bro.  C.  C.  370.) 
The  depositions  of  a  witness  examined  before  the  decree, 
being  objected  to  on  account  of  incompetency  from  inter- 
est, and  the  depositions  not  having  been  read  on  that 
ground,  on  an  application  to  the  Court,  the  witness  was 
allowed  to  be  re-examined  after  the  decree,  and  the  party 
examining  him  was  not  confined  to  the  points  not  examined 
to  before.  In  this  case,  the  interrogatories  were  ordered 
to  be  settled  by  the  Master,  although  it  is  difficult  to  see 
the  reason,  as  the  Court  expressly  declared,  that  the 
re-examination  of  this  witness  was  to  be  regarded  in  the 
same  manner  as  if  he  had  not  been  examined  before. 
(Sandford  v.  Paul,  1  Ves.  398.) 

In  Rowley  v.  Adams,b  1  M.  &  K.  543,  a  witness  who 
had  been  examined  in  the  cause  was  ordered  on  a  special 
petition  being  presented,  to  be  examined  viva  voce  before 
the  Master ;  and  under  the  special  circumstances  of  the 
case,  and  in  a  furtherance  of  the  purpose  of  justice,  the 
rule  restricting  his  examination  to  points  upon  which  he 
had  not  been  previously  examined  was  relaxed. [6] 

Although  the  same  witnesses  who  have  been  examined 
before  the  decree,  cannot  be  re-examined  by  the  same 
party  in  the  Master's  office,  yet  other  witnesses  may  be 
examined  before  the  Master  to  the  same  points  to  which 
*witnesses  have  been  already  examined  before  the  [  *145  ] 
decree.  (Smith  v.  Althus,  11  Ves.  564.)  The  reason  of 
the  practice  is,  that  the  object  in  directing  an  inquiry  being 

[a]  Neep  v.  Abbot,  1  C.  P.  Coop.  191 ;  S.  C.  1  Lond.  Jurist,  870.     And  a  witness, 
examined  generally  at  the  hearing,  as  to  the  fact  of  occupancy  and  perception  of  tithe- 
able  matters,  was  ordered  to  be  examined  before  the  Master,  as  to  the  particulars  of  the 
produce  of  the  farm,  and  the  quantity  of  titheable  matters  taken.     Maton  v.  Hayter,  3 
You.  &  Coll.  457 ;  S.  C.  3  Lond.  Jurist,  769. 

[b]  See,  to  the  same  point,  Barker  v.  Greenwood,  3  You.  &  Coll.  393. 

»Eng.  Chan.  Reps.  ii.  97.  blb.  vii.  162. 
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to  obtain  further  evidence,  further  examination  is  essential. 
In  Willan  v.  Willan,  19  Ves.  589,  Lord  Eldon  said,  «  At 
the  hearing  of  the  cause,  the  Court  sees  all  the  evidence ; 
nnd  if,  instead  of  deciding  upon  the  inference,  it  directs 
inquiries,  the  decree  directing  these  inquiries  is,  in  truth, 
the  leave  of  the  Court  given  for  further  examination  upon 
the  very  point."(l) 

Under  circumstances  the  same  witnesses  may  be 
re-examined  by  another  party,  if  they  have  only  been 
cross-examined  by  him  before  the  decree.  Thus,  in  Pear- 
son v.  Rowland,  2  Swanst.  266,  (n.)  under  a  commission 
before  decree,  the  defendant  brought  up  his  witnesses  to 
prove  a  will ;  but  when  the  witnesses  attended,  not  having 
the  will,  he  declined  to  examine  them;  but  the  plaintiff 
examined  these  witnesses.  After  the  decree,  the  defen- 
dant examined  these  witnesses  before  the  examiner,  with- 
out an  order,  and  the  examination  was  held  regular,  and 
the  Court  refused  to  suppress  the  depositions.[a]  In  Earle 
v.  Perkin,a  1  R.  &  M.  551,  where  the  evidence  on  the  part 
of  the  plaintiff  was  sufficient  for  a  decree,  but  being  a  sur- 
prise on  the  defendant,  the  Lord  Chancellor  ordered  a 
reference  to  the  Master,  with  a  direction  that  he  should  be 
at  liberty  to  examine  the  witnesses  already  examined,  and 
to  the  same  points  ;  on  a  motion  to  vary  the  order,  instead 
of  a  reference,  the  Lord  Chancellor  directed  an  issue.  In 
Greenwood  v.  Parsons,6  2  Sim.  299,  in  support  of  a  charge 
brought  in  under  the  decree,  two  witnesses,  who  were 
examined  by  the  plaintiff  to  prove  the  defendant's  hand- 
[  *146  ]  writing,  *said,  they  did  not  believe  it  to  be  his 
handwriting.  After  the  depositions  had  been  published, 
the  plaintiff  applied  to  the  Master  for  liberty  to  examine 
other  witnesses  to  prove  the  fact  in  question.  It  appears, 
an  affidavit  was  made  before  the  Master  ;  but  that  he  felt 
that  he  was  not  warranted  without  an  order,  in  permitting 
the  examination.  Upon  motion,  supported  by  the  affi- 
davits of  the  party  who  saw  the  defendant  sign  the  name 

(1)  In  this  case,  the  decree  directing  an  inquiry  as  to  what  lasting  and  substantial 
improvements  had  been  made  by  the  defendant  or  his  Under-tenants. 

[a]  A  witness,  who  has  been  examined  before  the  hearing,  may  be  examined  before 
the  Master,  for  the  other  side,  without  the  leave  of  the  Court.  Metford  v.  Peters,  8  Sim. 
630,  (11  Eng.  Ch.  Rep.  611 ;)  S.  C.  2  Lond.  Jurist,  837. 

»Epg>  Chan.  Reps.  yi.  553.        >>Ib,  ii.  396. 
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in  question,  liberty  was  given  to  examine  witnesses  to  the 
same  point. 

If,  after  a  decree,  a  party  is  desirous  of  examining  a 
witness  already  examined,  he  applies  by  a  special  applica- 
tion to  the  Court.  (Purcell  v.  M'Namara,  17  Ves.  434.) 
In  Willan  v.  Willan,  Cooper,  291,  the  Lord  Chancellor 
ordered  a  petition  to  be  presented,  stating  the  particular 
circumstances  of  the  case  ;  but  there  appears  no  objection 
to  the  application  being  made  by  a  special  motion  on 
notice.  The  usual  order  is  for  the  re-examination  of  the 
witness  on  interrogatories,  to  be  settled  by  the  Master, 
to  the  matters  to  which  he  had  not  been  before  examined. 
The  interrogatories  are  settled  by  the  Master ;  (Purcell  v. 
M'Namara,  17  Ves.  434  ;)  and  the  examination  then  pro- 
ceeds in  the  usual  manner. 

If  a  witness  has  been  re-examined  before  the  Master, 
without  an  order  for  the  purpose,  the  opposite  party  applies 
by  a  special  motion  on  notice,  to  suppress  the  depositions 
with  costs.  In  Smith  v.  Graham,  2  Swanst.  264,  the 
depositions  taken  on  the  re-examination  were  suppressed 
with  costs.  The  notice  of  motion  was  not  given  until  four 
days  after  publication,  although  the  party  had  notice  of 
the  witness  being  examined,  and  this  was  not  considered 
an  objection. 

*EXAMINATION  OF  A  PARTY  AS  A  WITNESS.    [    *147    ] 

A  defendant  is  at  liberty  to  examine  a  co-defendant  who 
is  not  interested  as  well  after  as  before  the  decree.fa] 
From  the  observations  in  the  reported  cases,  the  author 
was  led  to  infer  that  a  distinction  prevailed  in  the  practice 
of  examining  a  co-defendant  before  and  after  the  decree. 
(See  Simmons  v.  Gutteridge,  13  Ves.  262 ;  and  Franklyn 
v.  Colquhoun,  16  Ves.  218.)  In  the  first  case  the  counsel 
assumed  a  special  application  was  necessary ;  arid,  in  the 
last,  Lord  Eldon  said,  "  I  have  always  thought  the  motion 
after  a  decree  not  a  motion  of  course."  The  point  has 
been  decided  since  the  publication  of  the  first  edition  of 
the  first  volume,  by  Sir  John  Leach,  who  determined,  that 
it  is  an  order  as  of  course  to  examine  a  co-defendant  after 

[a]  As  to  the  examination  of  parties,  as  witnesses,  before  decree,  see  Vol,  I.,  p.  343, 
344,  and  notes. 
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a  decree,  saving  just  exception.  (Van  v.  Corpe,"  3  M.  & 
K.  269.)  In  the  last  case  an  order  as  of  course  was 
obtained,  after  decree,  to  examine  a  co-defendant.  The 
plaintiff  presented  a  special  petition  to  discharge  the  order. 
Upon  an  inquiry  into  the  practice,  Sir  J.  Leach  held  the 
order  to  be  regular,  and  dismissed  the  petition  with  costs. 
The  practice  has  been  further  confirmed  in  Paris  v.  Hughes, 
1  K.  !.[&] 

The  Court  gives  credit  to  the  allegation  upon  which 
the  order  is  founded,  that  the  defendant  proposed  to  be 
examined  is  not  interested,  and  the  question  whether  he 
is  or  is  not  interested,  can  only  be  raised  when  the  depo- 
sition of  the  witness  is  objected  to.  (Paris  v.  Hughes,  1 
K.I.) 

In  Hougham  v.  Sandys,b  2  S.  &:  S.  221,  permission  was 
given  to  defendants  after  decree,  to  examine  a  plaintiff  as 
a  witness,  the  Master  having  certified  the  necessity  of  so 
doing,  and  the  plaintiff  having  no  beneficial  interest  in  the 
[  *148  ]  property  *in  dispute.  The  interest  which  a 
plaintiff  has,  from  his  liability  to  costs,  usually  prevents 
his  examination  under  any  circumstances. 

EXAMINATION  OF  WITNESSES  VIVA  VOCE. 

By  69  N.  O.  power  is  given  to  the  Master  in  his  discre- 
tion to  examine  any  witnesses  viva  voce ;  and  in  such 
case  the  subpoena  for  the  attendance  of  the  witness  is, 
upon  a  note  from  the  Master,  to  be  issued  from  the 
Subposna  Office ;  and  the  evidence  upon  such  viva  voce 
examination  is  to  be  taken  down  by  the  Master,  or  by  the 
Master's  clerk  in  his  presence,  and  preserved  in  the  Mas- 
ter's office,  in  order  that  the  same  may  be  used  by  the 
Court,  if  necessary.  And  by  72  N.  O.  the  Master  is  at 
liberty  to  examine  any  creditor  or  other  person  coming  in 
to  claim  before  him,  either  upon  written  interrogatories 
or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case 
appears  to  him  to  require ;  the  evidence  upon  such 
examination  being  taken  down  at  the  time  by  the  Master, 
or  by  the  Master's  clerk  in  his  presence,  and  preserved, 

[6]  The  practice  in  Ireland,  and  in  the  Exchequer  in  Equity,  in  England,  is  other- 
wise ;  and  permission  must  be  obtained,  on  special  motion.  Lord  Dungannon  v.  Skin- 
ner, 1  Hogan,  269 ;  Hurd  v.  Partington,  1  Younge,  307. 

»Eng.  Chan.  Reps.  ix.  31.        blb.  i.  427. 
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in  order  that  the  same    may  be  used   by  the  Court,   if 
necessary. 

The  order  to  examine  a  witness  viva  voce  does  not 
confer  a  new  power  on  the  Masters.  Before  the  General 
Orders  of  1828,  the  Masters  were  at  liberty,  after  a 
decree,  to  examine  witnesses,  and  a  subpoena,  similar  to 
that  issued  to  bring  them  before  the  examiner  was  sued 
out.  (Parkinson  v.  Ingram,  3  Ves.  603.)  This  practice 
is  recognized  in  a  certificate  given  by  the  clerks  in  court, 
in  Handley  v.  Billinge,  1  Sim.  511. 

The  power  of  examining  witnesses  viva  voce  before  the 
Master,  by  whom  the  inquiries  are  directed  to  be  answered, 
*may  be  often  attended  with  much  benefit,  and  [  *149  ] 
a  great  saving  of  expense.  Where  the  proof  is  simple,  or 
the  Master's  judgment  ought  to  be  final,  no  practice  can 
be  more  conducive  to  the  ends  of  justice ;  but  if  the  dis- 
cretion vested  in  the  Master  should  be  exercised  generally, 
and  the  examination  of  witnesses  viva  voce  before  him 
should,  after  decree,  become  the  ordinary  mode  of  taking 
the  evidence  of  witnesses  residing  near  London,  it  would 
undermine  the  foundation  of  every  principle  of  evidence, 
and  render  the  precautions,  with  which  the  experience  of 
ages  has  guarded  against  perjury,  a  useless  formality. 
Sir  Samuel  Romilly  said,  "  One  of  the  most  sacred  rules, 
applying  equally  to  examinations  before  the  decree,  and 
afterwards  before  the  Master,  is,  that  where  an  examina- 
tion is  taken  upon  interrogatories,  and  not,  as  it  can 
only  be  by  consent,  upon  affidavits,  one  party  having 
seen  all  the  proofs  on  the  other  side,  shall  not  be  at 
liberty  to  go  into  evidence,  for  the  purpose  of  meeting 
and  adapting  his  case  to  that  which  is  before  him,  and 
sworn  to ;"  and  added,  "  that  the  rule  is  never  dispensed 
with,  except  upon  affidavits  by  the  party  and  his  solicitor, 
that  they  have  not  seen  the  depositions."  (Willan  v, 
Willan,  19  Ves.  596.) 

In  examining  viva  voce  before  the  Master,  the  name  of 
the  witness  is  furnished  to  the  opposite  party,  by  being 
underwritten  on  the  warrant  taken  out  previous  to  his 
examination.  On  the  return  of  that  warrant,  the  witness 
delivers  his  testimony  before  the  Master,  in  the  presence 
of  the  solicitors  or  their  counsel,  and  also  in  that  of  the 
parties  themselves,  if  they  please.  When  the  witness  has 

13* 
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finished  his  examination,  a  copy  of  his  evidence  is  fur- 
nished by  the  Master's  clerk  to  any  of  the  parties,  who 
[  *150  ]  are  then  *at  liberty  to  go  and  seek  out  as  many 
witnesses  as  they  can,  to  contradict  th^p  evidence  already 
taken. 

If,  after  a  decree,  a  mode  of  examination  were  sanc- 
tioned which  permitted  the  reception  of  further  evidence, 
after  the  depositions  of  one  or  more  witnesses  had  been 
made  known,  for  what  purpose  are  the  ancient  fences 
against  tampering  with  witnesses  preserved  ?  Why,  on 
the  application  to  enlarge  publication  before  decree,  if  a 
witness  has  been  examined,  is  an  affidavit  of  the  party,  of 
his  solicitor,  and  his  clerk  in  court  required,  that  they 
have  not  seen  or  been  informed  of  the  contents  of  the 
depositions  ? — or  why  should  the  Court  be  so  jealous  of 
permitting  the  re-examination  of  witnesses  ?  Every  prin- 
ciple of  the  Court  is  against  the  general  application  of  an 
examination  before  the  Master  viva  voce  and  the  more 
sparingly  the  discretion  is  exercised,  the  more  it  will  be 
found  to  accord  with  the  principles  of  the  Court.  Another 
serious  objection  to  a  viva  voce  examination  is,  that  only 
the  answers  of  the  witness,  and  not  the  questions  put  to 
him,  are  taken  down.  If  the  Master's  judgment  was  final, 
the  benefits  of  a  viva  voce  examination  would  be  felt ;  but 
in  case  of  the  report  being  excepted  to,  the  evidence  comes 
before  the  Court  less  effectively,  for  the  reason  last  men- 
tioned, than  when  taken  by  the  examiner. 

If  a  party  wishes  to  examine  a  witness  viva  voce,  he 
takes  out  a  warrant  for  that  purpose.  This  warrant  is 
underwritten,  "  To  examine  A.  B.  viva  voce  before  the 
Master,"  and  is  served  on  the  clerk  in  court  of  the  oppo- 
site party.  If  the  witness  is  unwilling  to  attend,  he  is 
served  personally  with  a  copy  of  a  subpoena  to  testify,  and 
a  copy  of  the  Master's  warrant.  The  subpoena  is  obtained 
at  the  Subpoena  Office,  in  the  usual  manner.  If  the  wit- 
ness is  willing  to  attend,  a  notice  of  the  appointment  is 
sufficient.  At  the  return  of  the  warrant,  the  parties 
attend  the  Master,  together  with  the  witness ;  the  party 
[  *151  ]  calling  the  ^witness  examines,  and  the  opposite 
party  cross-examines  him,  and  the  Master  puts  such  ques- 
tions as  he  thinks  proper.  The  questions  are  not  put 
from  written  interrogatories  previously  prepared,  but  such 
as  suggest  themselves.  The  answers,  but  not  the  ques- 
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tions,  are  taken  down  by  the  Master.  When  the  exami- 
nation is  completed,  the  clerk  of  the  Master  furnishes,  to 
such  of  the  parties  as  may  apply,  copies  of  the  evidence. 

The  Master  is  not  at  liberty  to  examine  a  witness  viva 
voce,  after  he  has  issued  bis  warrant  on  preparing  his 
report ;  and  having  done  so,  the  depositions  taken  under 
such  examination  were  on  motion  ordered  to  be  suppressed. 
(Trotter  v.  Trotter,8  5  Sim.  383.) 

EXAMINATION  OF  WITNESSES  AFTER  DECREE,  BY  THE  EXAMINER, 
AND  BY  A  COMMISSION. 

The  examination  of  witnesses,  after  a  decree,  is  taken 
by  the  examiner,  in  the  same  manner  as  before  a  hearing. 
The  witnesses  are  examined  upon  written  interrogatories, 
prepared  and  signed  by  counsel.  These  interrogatories 
are  not  settled  by  the  Master,  like  those  for  the  examina- 
tion of  a  party,  but  are  simply  marked  by  him  as  com- 
ing from  his  office.  The  interrogatories  are  copied  on 
unstamped  parchment,  and  left  with  the  examiner;  the 
appointment  for  the  witnesses,  and  the  process  to  compel 
their  attendance,  and  the  manner  of  examining  them  and 
procuring  copies  of  the  depositions,  are  in  every  respect 
similar  to  those  before  a  decree.  The  only  distinction 
exists  in  the  manner  of  passing  publication,  which  will  be 
explained  hereafter. 

*If  the  witnesses  or  witness  reside  or  are  [  *152  ] 
twenty  miles  from  London,  the  party  desirous  of  examin- 
ing must  apply  to  the  Master  for  a  certificate  of  the 
necessity  for  a  commission.  If  the  Master  thinks  the 
examination  of  the  witnesses  necessary,  he  never  refuses 
his  certificate.  It  appears  that  it  was  the  old  practice  to 
insert  in  the  decree  a  power  for  the  Master  to  examine 
witnesses.  (Sandford  v.  Biddulph,  9  Ves.  36.)  But  such 
direction  is  never  inserted  in  modern  orders,  and  the 
Master  is  authorised,  under  the  general  powers  of  the 
decree,  to  issue  such  certificate.  In  Sandford  v.  Biddulph, 
9  Ves.  36,  the  Master  entertained  a  doubt  as  to  his  autho- 
rity upon  this  point,  and  a  motion  was  made  to  authorize 
him  to  grant  the  certificate.  The  Court  was  satisfied  of 
the  Master's  authority,  and  of  his  power  to  certify  that  a 
commission  was  necessary. 

»Eng.  Chan.  Reps.  vii.  458. 
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The  Master's  certificate  is  filed,  and  an  office  copy 
taken  ;  upon  which  the  party  applies  upon  a  petition,  or 
motion  of  course,  for  an  order  for  a  commission  for  the 
examination  of  his  witnesses.  The  order  is  drawn  up 
accordingly.  The  commission  js  made  out  by  the  clerk 
in  court,  (who  calls  upon  the  other  party  to  join,)  and  is 
executed,  and  the  witnesses  are  summoned  in  the  same 
manner  as  before  decree,  and  as  explained  when  treating 
on  that  subject.  The  depositions  are  returned,  with  the 
commission,  to  the  Six  Clerks'  office,  and  copies  of  the 
depositions  are  furnished  by  the  respective  clerks  in  court 
of  the  parties,  after  publication  has  passed. 

[    *153    ]  *PASSING  PUBLICATION. 

By  the  practice  of  the  Court  before  the  General  Orders 
of  1828,  the  time  beyond  which  evidence  could  not  be 
received  by  the  Master  was  not  accurately  settled.  In 
Thompson  v.  Lambe,  7  Ves.  587,  it  was  held,  that  evi- 
dence could  not  be  received  by  the  Master  after  he  had 
settled  his  report ;  but  I  do  not  think  that  such  a  practice 
was  universally  followed.  By  67  N.  O.  it  is  directed  that 
the  Master  shall  not  receive  further  evidence,  as  to  any 
matter  depending  before  him,  after  issuing  the  warrant 
on  preparing  his  report.  The  discretion  given  to  the 
Master  by  the  69th  Order,  to  examine  witnesses  viva  voce, 
cannot  be  exercised  after  issuing  the  warrant  on  preparing 
his  report.  (Trotter  v.  Trotter,a  5  Sim.  383.) 

Excepting  in  the  glaring  anomaly  of  witnesses  examined 
viva  voce  before  the  Master,  the  depositions  of  witnesses 
taken  either  under  a  commission,  or  before  the  examiner, 
are  never  published  until  the  examination  is  closed.  (See 
Willan  v.  Willan,  19  Ves.  589.)  After  the  examination 
has  concluded,  and  been  made  known  to  the  parties,  no 
further  examination  is  permitted  without  a  special  order. 
(Ibid.)  In  Winpenny  v.  Courtney ,b  5  Sim.  554,  the  Court 
said,  that  after  the  depositions  on  a  state  of  facts  carried 
in  under  a  decree  had  been  published,  no  other  person, 
whether  a  party  to  the  cause  or  not,  can  be  examined  as 
a  witness,  without  an  order  of  the  Court,  warranted  by 
special  circumstances.  This  order  is  sought  for  upon 
an  attendable  petition,  setting  forth  the  grounds  of  the 
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application.  (See  Willan  v.  Willan,  19  Ves.  589.)  Lord 
Eldon  said,  "  Surprise  and  its  effects  ought  to  be  seriously 
made  out;  as  the  precedent  of  thus  letting  in  further 
examination,  unless  upon  circumstances  clearly  under- 
stood, *  would  be  dangerous."  (Ibid.)  The  [  *154  ] 
same  principle  governs  the  case  of  Smith  v.  Turner,  3 
P.  W.  413,  where  a  commission  to  examine  witnesses 
was  refused,  after  publication,  to  falsify  the  defendant's 
examination. 

Publication  passes  after  decree,  either  by  consent,  or 
by  a  special  order  ;  (Rosseter  v.  Pitt,  2  Madd.  165  ;)  and 
where  the  witnesses  have  been  examined  viva  voce  before 
the  Master,  by  a  warrant.  (Handley  v.  Billinge,a  1  Sim. 
511.)  If  all  the  parties  are  willing  to  consent,  publication 
is  passed  by  the  respective  clerks  in  court  signing  a  con- 
sent to  pass  publication  in  the  Six  Clerks'  Rule  Book.  If 
all  the  parties  do  not  consent,  and  the  witnesses  have 
been  examined  by  commission,  or  before  the  examiner, 
publication  passes  by  the  order  of  the  Court.  (Ibid.)  This 
order  is  obtained  upon  a  notice  of  motion.  If  the  wit- 
nesses have  been  examined  personally  before  the  Master, 
publication  is  passed  by  warrant  granted  by  the  Master. 
(Ibid.) 

»Eng.  Chan.  Reps.  ii.  255. 
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PRODUCING  AND  LEAVING  DEEDS,  PAPERS,  ETC.  BEFORE  THE 

MASTER. 

ONE  of  the  usual  directions  in  every  decree  is,  that  the 
parties  should  produce  before  the  Master,  on  oath,  all 
books,  papers,  and  writings,  &c.  in  their  custody  or 
power,  relating  to  the  inquiries.  The  party  desiring  the 
production  takes  out  a  warrant,  for  the  other  party  to  pro- 
duce all  books,  papers,  &c.[a]  This  warrant  is  served 
on  the  clerk  in  court  of  that  party,  and  not  on  the  other 
parties  to  the  suit.  On  the  return  of  the  warrant,  a  time 
is  fixed  for  the  production,  unless  the  party  called  upon  to 
prodnce  can  show  to  the  Master  any  reason  why  the  same 
should  not  be  insisted  on. 

The  Court  leaves  it  to  the  discretion  of  the  Master 
[  *156  ]  *to  determine,  under  the  usual  order  for  produc- 
tion of  books,  whether  they  are  merely  to  be  produced 
from  time  to  time,  or  to  be  deposited  with  the  Master. 
(Henna  v.  Dunn,  6  Madd.  340.)  In  Sidden  v.  Liddiard,a 
1  Sim.  388,  the  question  was,  whether,  under  the  order 
that  the  parties  should  produce  before  the  Master  books, 
&c.,  the  Master  was  authorized  to  order  the  parties  to 
leave  such  books  in  his  office,  or  whether  a  new  order 
was  necessary.  The  Court  decided  that  the  Master  was 

[a]  As  to  production  of  papers,  &c.  and  depositing  them  with  the  clerk,  for  inspection, 
•ee  Vol.  I.,  p.  661—666,  and  notes. 
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at  liberty,  without  any  further  order  being  obtained,  to 
direct  a  party  to  leave  the  books  in 'his  office,  so  long  as 
he  thought  any  useful  purpose  might  be  answered  by  their 
remaining  there,  and  then  to  allow  the  party  to  take  them 
back. 

The  60th  N.  O.  provides,  that  where,  by  any  decree  OP 
order  of  the  Court,  books,  papers,  or  writings  are  directed 
to  be  produced  before  the  Master,  for  the  purposes  of 
such  decree  or  order,  it  shall  be  in  the  discretion  of  the 
Master  to  determine  what  books,  papers,  or  writings  are 
to  be  produced,  and  when,  and  for  how  long,  they  are  to 
be  left  in  his  office ;  or  in  case  he  shall  not  deem  it  neces- 
sary that  such  books,  papers,  or  writings  should  be  left  or 
deposited  in  his  office,  then  he  may  give  directions  for  the 
inspection  thereof  by  the  parties  requiring  the  same,  at 
such  time,  and  in  such  manner,  as  he  shall  deem  expedient. 
In  acting  under  this  order,  it  is  a  practice  in  some  of  the 
Masters'  offices,  on  the  return  of  the  warrant  to  produce, 
to  direct  the  party,  instead  of  producing  the  books,  &c.,  to 
leave  an  affidavit  of  what  books,  papers,  &c.,  he  has  in 
his  possession,  and  from  this  schedule  the  Master  directs 
the  production  of  such  of  them  as  are  necessary.  The 
common  direction  that  a  party  shall  produce  before  the 
Master  all  books  and  papers  relating  to  the  matter  in 
question  as  the  Master  shall  direct,  entitles  the  Master  to 
*require  by  his  warrant  that  all  such  books  and  [  *157  ] 
papers  generally  shall  be  left  in  his  office  and  a  refusal  to 
leave  them  in  pursuance  of  such  a  warrant  is  a  disobedi- 
ence to  the  order  of  the  Court  which  has  directed  their 
production.  (Shirley  v.  El.  Ferrers,  1  M.  &  C.  304.) 

If  the  books,  &c.  are  left,  an  affidavit  is  made  that  the 
several  books,  &c.  set  forth  in  the  schedule  to  the  affidavit 
annexed,  are  all  the  books  in  the  custody  or  power  of  the 
deponent  relative  to  the  accounts  or  to  the  inquiries 
directed  ;  and  a  schedule  of  such  books  is  annexed  to  the 
affidavit.  The  Master's  clerk  examines  the  schedule  with 
the  books,  &c.  and  gives  a  certificate  to  the  party  leaving 
them,  that  they  have  been  left.  This  certificate  is  filed  at 
the  Report  Office. 

If  the  party  does  not  produce  the  books,  or  leave  the 
affidavit,  as  the  case  may  be,  within  the  time  limited  by 
the  Master,  the  other  party  applies  to  the  Master  for  a 
certificate  of  default,  and  proceeds  to  commit  the  defaulter 
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in  the  same  manner  as  for  want  of  an  examination.  If 
the  party  ordered  to  produce  is  a  peer  or  a  member  of 
Parliament,  a  sequestration  nisi  is  moved  for  against  him, 
and  he  is  proceeded  against  in  the  same  manner  as  for 
want  of  examination. 

The  Master's  certificate  of  disobedience  to  a  decree 
directing  deeds,  papers,  and  writings  to  be  produced  before 
him,  need  not  to  be  filed  within  four  days  after  it  is  signed, 
it  is  sufficient  if  it  be  filed  before  the  four-day  order  is 
delivered  out.  (Harris  v.  De  Tastet,a  1  S.  &  S.  263.)  If 
papers  have  been  deposited  in  the  Master's  office,  the 
party  should,  on  the  hearing  of  the  cause  on  further  direc- 
tions, apply  to  have  them  delivered  out,  otherwise  a  notice 
of  motion  will  be  necessary  to  get  them  out  of  the  custody 
of  the  Master. 

[    *158    ]  *SEPARATE  REPORT. 

Where  the  inquiries  are  numerous,  and  it  is  of  impor- 
tance that  a  part  of  the  decree  should  be  satisfied  before 
the  whole  of  the  proceedings  are  sufficiently  matured  to 
enable  the  Master  to  make  a  general  report,  he  will  report 
separately  on  any  particular  inquiry.[a] 

Before  the  General  Orders  of  1828,  the  Master  was  not 
at  liberty,  unless  authorized  by  the  decree,  to  make  a 
separate  report.  In  a  case  where  the  decree,  among 
other  things,  referred  it  to  the  Master  to  appoint  a  new 
trustee,  the  certificate  of  the  appointment  of  such  new 
trustee  was  considered  as  a  separate  report.  (Harris  v. 
Kemble,"  4  Russ.  474.) 

By  70  N.  O.  it  is  provided,  that,  in  all  matters  referred 
to  him,  the  Master  shall  be  at  liberty,  upon  the  applica- 
tion of  any  party  interested,  to  make  a  separate  report  or 
reports,  from  time  to  time,  as  to  him  shall  seem  expedient ; 
the  costs  of  such  separate  reports  to  be  in  the  discretion 
of  the  Court. 

By  71  N.  O.  it  is  provided  that  where  a  Master  shall 
make  a  separate  report  of  debts  or  legacies,  there  the 
Master  shall  be  at  liberty  to  make  such  certificate  as  he 

[a]  A  separate  report  is  never  allowed,  except  for  the  purpose  of  expediting  the  gene- 
ral proceedings.     Hare  v.  Ruscomb,  McCl.  101 ;  S.  C.  13  Price,  277. 

»Eng.  Chan.  Reps,  i.  132,        blb.  iii.  761. 
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thinks  fit,  with  respect  to  the  state  of  the  assets,  and  every 
person  interested  shall  be  at  liberty  to  apply  to  the  Court, 
as  he  shall  be  advised. 

The  party  desirous  of  obtaining  a  separate  report  takes 
out  a  warrant,  to  show  cause  why  a  warrant  on  preparing 
a  draft  of  such  separate  report  should  not  be  issued ; 
and  if  the  Master  concurs  in  his  view  of  the  subject, 
the  warrant  issues,  and  the  separate  report  is  prepared 
accordingly. 

*  WARRANT  TO  SHOW  CAUSE.  [    *159   ] 

If  the  plaintiff  or  the  party  prosecuting  the  decree,  is 
satisfied  that  all  the  accounts,  and  the  inquiries  thereby 
directed  have  been  taken  and  answered,  or  at  least  all 
such  as  are  intended  to  be  prosecuted  ;  (Willan  v.  Willan, 
19  Ves.  594,)  (for  a  party  may  waive  any  inquiry  directed 
for  his  benefit,)  he  takes  out  a  warrant  to  show  cause  why 
the  Master  should  not  issue  a  warrant,  on  preparing  his 
draft  report.  (67  N.  O.) 

The  intention  of  this  warrant  is  to  warn  the  parties  to 
perfect  their  evidence ;  and  it  must,  in  all  cases,  be  taken 
out  before  the  warrant  on  preparing  the  Master's  report 
is  issued.  (67  N.  O.)  After  the  issuing  of  the  warrant, 
on  preparing  the  report,  it  is  not  competent  to  the  parties 
to  offer,  or  the  Master  to  receive,  further  evidence,  as  to 
any  matter  depending  before  him.  (67  N.  O.)  So  that 
his  report  is  prepared  upon  the  charges,  facts,  and  evi- 
dence, &c.  then  brought  into  his  office.  If  all  parties 
consent,  and  are  competent  to  consent,  the  Master  may 
receive  further  evidence. 

This  new  Order,  limiting  a  period  beyond  which  further 
evidence  is  inadmissible,  is  very  beneficial.  If  any  party 
has  not  concluded  his  case,  and  has  further  evidence  to 
adduce,  he  attends  at  the  return  of  the  warrant  to  show 
cause  why,  &c.  and  must  satisfy  the  Master  why  the 
warrant  on  preparing  his  draft  report,  should  not  issue. 
If  the  Master  is  satisfied  with  the  cause  shown,  he  grants 
such  further  time  as  he  deems  necessary. 

In  such  case,  when  the  time  has  expired,  or  the  inquiry 
has  been  satisfied,  the  party  prosecuting  the  decree  takes 
out  another  warrant  to  show  cause.  If,  at  the  return  of 
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*such  warrant,  no  cause  is  shown,  or  the  cause  offered  is 
not  satisfactory  to  the  Master,  the.draft  report  is  prepared, 
and  the  party  prosecuting  the  order  issues  a  warrant  on 
preparing  such  report. 

The  warrant  on  preparing  the  report  is  taken  out  and 
served  on  the  clerk  in  court  of  all  parties  in  the  usual 
manner.  It  is  not  an  attendable  warrant;  but  in  the 
nature  of  a  notice  to  the  parties  that  the  report  is  prepared, 
so  that  they  may  obtain  their  copies,  and  hold  themselves 
in  readiness  to  attend  a  warrant  to  settle  the  report  when 
the  same  shall  be  served. 

As  the  effect  of  this  warrant  is  to  conclude  the  parties 
from  offering  further  evidence,  the  Master's  clerk  will 
sometimes,  by  consent,  where  the  inquiries  are  numerous 
and  difficult,  and  the  subject  intricate,  put  the  draft  into 
shape,  and  allow  parties  to  see  the  report  before  the 
warrant  on  preparing  is  taken  out,  so  that  the  subject 
being  brought  into  a  focus,  it  may  be  more  readily  seen 
whether  all  the  inquiries  are  answered  and  satisfied  ;  and 
this  mode,  if  allowed,  is  to  be  preferred  to  that  of  issuing 
the  warrant  on  preparing  the  report,  and  incurring  the 
risk  of  your  opponent  consenting  to  receive  further  evi- 
dence, in  case  of  a  slip  or  omission  being  found  out  during 
the  progress  of  settling  the  report.  For  although  each 
party  may  be  willing,  while  ignorant  where  a  blot  may  be 
discovered,  to  put  himself  in  a  situation  to  correct  it,  yet 
a  consent  may  not  always  be  so  readily  obtained  from  a 
party  who  finds  his  case  well  sustained,  while  that  of  his 
adversary  is  partially  imperfect. 

Where  the  papers  left  in  the  Master's  office  are  nume- 
rous, and  the  matter  is  intricate,  or  where  the  inquiries 
have  been  for  a  long  time  in  progress,  with  intervals 
between  the  different  proceedings,  it  is  very  common  for 
the  solicitor  for  the  party  prosecuting  the  decree,  to  take 
[  *161  ]  out  a  warrant  *to  go  through  the  papers  with 
the  Master's  clerk,  previously  to  his  preparing  the  report. 
This  warrant  is  not  usually  served,  and  is  only  attended 
by  the  solicitor  who  takes  it  out. 

MASTER'S  REPORT. 

The  manner  in  which  the  Master  presents  his  opinion, 
and  the  result  of  his  inquiries  to  the  Court,  is  either  by  a 
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certificate  or  by  a  report.  The  former  is  a  simple  notifi- 
cation of  a  fact,  or  of  an  opinion,  or  a  conclusion  ;  or  a 
representation  to  the  Court  of  the  state  of  any  particular 
proceeding,  as  that  the  Master  has  taxed  a  bill  of  costs 
at  such  a  sum,  or  that  a  party  has  made  default,  or  that 
a  pleading  is  insufficient  or  scandalous,  or  that  papers 
have  been  deposited.  Reports  are  the  result  of  the  Mas- 
ter's inquiries  with  his  findings  or  conclusions,  and  opinions 
thereon. 

Certificates  are  so  much  matters  as  of  course,  that  they 
are  delivered  out  transcribed,  and  signed  by  the  Master, 
without  his  requiring  the  parties  to  attend  before  him  to 
settle  them.  Reports  are  delivered  out  in  draft,  and  the 
draft  is  settled  before  the  Master  by  warrants,  and  cannot 
be  transcribed  and  signed  until  a  four-day  warrant  is  taken 
out,  that  the  party  may  have  an  opportunity  of  objecting 
to  any  thing  contained  in  them. 

The  Master's  report  is  made  in  pursuance  of  the  inqui- 
ries directed  by  the  decree,  and  commonly  each  inquiry  is 
answered  seriatim.  It  is  divided  into  two  parts,  the  body, 
and  the  schedules  or  schedule :  the  schedules  are  annexed 
to  it.  The  body  is  a  short  epitome  of  the  proceedings 
laid  before  the  Master,  with  his  opinion  and  finding  thereon. 
The  body  only  contains  the  results  of  the  accounts,  and 
refers  to  the  schedule  for  detailed  particulars. 

*If  it  is  referred  to  the  Master  to  inquire  as  [  *162  ] 
to  a  fact,  it  is  not  sufficient  for  him^to  state  in  his  report 
the  circumstances,  and  leave  the  Court  to  draw  the  con- 
clusion ;  but  the  Master  must  draw  his  own  conclusion. 
In  Dixon  v.  Dixon,  3  Bro.  C.  C.  510,  (n.)  the  Master, 
under  an  order  directing  him  to  inquire  whether  a  party 
were  living  or  dead,  by  his  report  certified,  that  the  indi- 
vidual had  gone  to  sea  about  twenty-eight  years  from  the 
time  of  his  report,  and  that  he  had  been  heard  of  as  being 
at  the  East  Indies  in  an  ill  state  of  health,  about  a  year 
afterwards,  since  when  there  had  been  no  intelligence  of 
him.  Sir  P.  Arden  (Master  of  the  Rolls)  referred  it  to 
the  Master  to  review  his  report,  by  drawing  a  conclusion 
from  those  facts,  which  he  accordingly  did,  by  stating  his 
opinion  that  he  had  died  (ut  supra),  in  the  testator's  life- 
time. Lord  Eldon  approved  of  this  course,  and  in  Lee 
v.  Willock,  6  Ves.  605,  upon  a  reference  to  the  Master, 
as  to  the  fact  of  a  person's  death  (the  report  only  stating 
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the  circumstances,  viz.  the  absence  of  the  party  abroad  for 
fourteen  years,  without  any  account  having  been  received 
of  him ;  but  not  drawing  a  conclusion),  referred  it  back  to 
the  Master,  to  state  whether  the  person  was  dead  at  a 
certain  time  mentioned  in  the  order. 

In  the  Duchess  of  Marlborough  v.  Sir  Thomas  Wheat, 
1  Atk.  453,  it  is  said,  that  Masters  in  Chancery,  in  reports, 
are  only  to  state  bare  matters  of  fact,  not  to  set  forth  the 
evidence  with  their  opinion  upon  it.  Questions  of  inten- 
tion are  to  be  determined  by  the  Court,  not  by  the  Master. 
(Pitt  v.  Lord  Camelford,  1  Ves.  82.)[a]  The  Master,  by 
his  report,  may  state  the  reason  why  he  has  disallowed  a 
claim  ;  and  in  taking  an  account  may  state  special  matter, 
although  the  decree  does  not  direct  him  to  state  any  spe- 
cial circumstances.  (Champernoun  v.  Scott,  4  Madd.  209. 
Anon.  2  Atk.  602.) 

[  *163  ]  *If  the  Master  has  any  difficulty  as  to  the  form 
of  his  report,  a  motion  cannot  be  made  to  the  Court  to 
obviate  the  difficulties.  (Agar  v.  Gurney,  2  Madd.  389.) 

If  the  Master  allows  a  security  which  proves  defective, 
he  is  not  liable.  (Comer  v.  Hollingshead,  2  Vern.  89.)[a] 
It  is  added,  that  it  would  be  otherwise  if  the  Master  had 
by  bribery  or  corruption  allowed  the  security.  This 
hypothesis  is  a  triumph  to  the  judicial  integrity  of  the 
present  day. 

The  charge  for  drawing  a  report  is  2s.  per  folio. 
Where  accounts  carried  into  the  Master's  office  in  the 
form  of  debtor  and  creditor,  and  entered  in  a  book  there, 
in  the  manner  prescribed,  by  the  61  and  62  N.  O.,  are 
afterwards  copied  into  schedules  annexed  to  the  Master's 


[a]  Where  it  is  referred  to  a  Master,  to  examine  and  report  as  to  particular  facts,  or 
as  to  any  other  matter,  it  is  his  duty  to  draw  the  conclusions  from  the  evidence  before 
him,  and  to  report  such  conclusions  only ;  and  it  is  irregular  and  improper  to  set  forth 
the  evidence  in  his  report,  and  without  the  special  direction  of  the  Court.  Matter  of 
Hemiup,  3  Paige,  305.  But  when  a  report  is  made  upon  accounts  exhibited  to  the 
Master,  such  accounts  should  accompany  the  report,  (hat  the  Court  may  see  the  correct- 
ness of  the  Master's  inferences.  Jeffreys  v.  Yarborough,  2  Hawks,  307. 

A  certificate,  by  a  Master,  of  no  proceedings  under  the  order  of  reference,  is  irregular  ; 
he  ought  to  make  a  report.  Reed  v.  Hodgens,  3  Moll.  96. 

[a]  A  Master  is  liable  for  neglect  of  duty.  Thompson  v.  Wagner,  3  Desau.  ]00.  But 
not  for  an  error  in  judgment.  Fenwicke  v.  Gibbs,  2  Desau.  629  ;  Arthur  v.  Master  in 
Equity,  Harp.  Eq.  Rep.  47.  It  seems,  also,  that  a  Master  is  liable  for  the  costs  of  setting 
aside  his  report  of  sale,  and  of  the  subsequent  proceedings  thereon,  if  his  conduct,  as 
such  Master,  has  been  grossly  improper  and  oppressive.  Baring  v.  Moore,  5  Paige,  48. 
So,  also,  if  a  Master  refuse  or  neglect  to  pay  over  moneys  received  upon  a  sale,  after  a 
reasonable  time,  the  interest,  which  is  thereby  lost,  will  be  charged  upon  the  Master 
personally.  Lawrence  V.  Murray,  3  Paige,  400. 


163 

report,  such  schedules  are  only  to  be  charged  for  at  the 
rate  of  Qd.  per  folio  like  receiver's  accounts.  (Attorney- 
General  v.  Lubbock,  1  M.  &  C.  264.) 

When  the  Master  has  prepared  his  draft  report,  copies 
of  it  are  made  by  the  copying  clerk  of  the  Master,  and 
taken  by  the  parties  interested  at  a  charge  of  l^d.  per 
folio.  If  a  party  is  only  interested  in  a  portion  of  the 
report,  as  a  legatee  or  incumbrancer,  he  is  at  liberty  to 
take  a  copy  of  so  much  only  of  the  report  as  relates  to  his 
interest.  Persons  bringing  in  charges  and  claims,  who  are 
not  parties  to  the  suit,  do  not  usually  take  copies  of  any 
part  of  the  report. 

The  party  prosecuting  the  decree,  takes  out  a  warrant 
to  settle  the  report,  which  he  serves  in  the  usual  way. 
The  report,  at  the  return  of  the  warrant,  is  either  wholly 
or  partially  gone  through  before  the  Master's  clerk  in  the 
presence  of  the  parties,  and  the  objections  are  canvassed, 
either  before  him  or  before  the  Master,  according  to  their 
*nature  and  importance.  If  the  report  is  not  [  *164  ] 
settled  at  one  warrant,  another  warrant  is  taken  out, 
served,  and  proceeded  on  in  the  same  manner  as  the  first, 
till  the  whole  report  is  settled.  In  settling  reports,  some- 
times the  solicitors  go  through  them  at  home,  and  at  the 
warrant  to  settle  only  proceed  upon  points  in  discussion. 
Each  solicitor  whose  client  is  interested  in  the  report,  is 
allowed  65.  8d.  for  attending  each  warrant  to  settle  the 
report.  One  warrant  is  allowed,  on  an  average,  for  every 
twenty-five  folios. 

Creditors  and  claimants,  not  parties  on  the  record,  do 
not  usually  attend  the  settlement  of  the  report ;  but  it  is 
advisable  for  them  to  see  that  their  claims  are  included  in 
the  schedule  to  the  report. 

When  the  report  is  settled,  the  party  takes  out  a  war- 
rant to  sign.  This  warrant  is  made  returnable  in  four 
days  after  service,  and  in  the  computation  of  the  four  days 
Sunday  is  excluded ;  thus,  Monday  is  good  service  for 
Friday,  and  Friday  for  Wednesday. 

If  any  party  is  dissatisfied  with  the  report,  and  intends 
to  submit  the  question  to  the  Court,  he  must  leave  objec- 
tions to  the  report  on  or  before  the  return  of  the  warrant 
to  sign.  If  no  objections  are  left,  on  or  before  that  time, 
the  report  is  transcribed  and  signed  by  the  Master. 

14* 
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OBJECTIONS  TO  A  REPORT. 

It  is  required  by  the  practice  that  a  party,  before  he  is 
allowed  to  bring  a  question  to  the  Court  in  the  form  of 
exceptions,  should  again  submit  the  points  to  the  consi- 
deration of  the  Master,  by  leaving  objections  to  his  draft 
report. 

There  are  many  reports  and  certificates  made  by  the 
[  *165  ]  *Master  which  may  be  brought  before  the  Court 
to  be  reviewed  where  the  question  cannot  be  raised  in  the 
form  of  exceptions.  These  will  be  fully  explained  in 
treating  on  that  subject ;  and  it  will  be  shown  to  what 
reports  exceptions  can,  and  to  what  reports  exceptions 
cannot,  be  taken.  At  present,  the  reader  will  bear  in 
mind  that  the  practice  requires  that,  before  exceptions  can 
be  taken  to  a  report,  objections  must  be  left  to  the  draft ; 
and  that  to  those  reports  to  which  exceptions  cannot  be 
taken,  objections  are  not  required  to  be  left.  The  only 
apparent  variation  to  this  general  rule  occurs  in  the  cases 
of  two  or  three  certificates  granted  by  the  Master,  as  the 
certificate  of  sufficiency  or  insufficiency,  or  of  scandal 
or  impertinence  in  any  pleading,  or  other  matter  before 
the  Court,  or  the  certificate  allowing  interrogatories.  In 
these  instances  exceptions  may  be  filed  without  the  neces- 
sity of  objections  being  previously  taken.  The  reason  of 
the  distinction  is  obvious.  In  a  general  report,  although 
all  the  questions  have  been  presented  before  the  Master 
for  his  judgment,  yet  the  particular  grounds  of  dissatisfac- 
tion are  more  pointedly  brought  to  his  attention  by  an 
objection  directed  exclusively  to  those  points.fa]  In  decid- 
ing as  to  insufficiency,  impertinence,  or  scandal,  in  plead- 
ings, the  manner  in  which  the  question  is  originally 
presented  to  the  Master,  viz.  by  written  exceptions,  renders 
it  superfluous  to  leave  objections  which  could  only  be 
framed  in  the  same  manner  as  the  original  exceptions.[6] 
The  Master,  therefore,  instead  of  making  a  report  as  to 
insufficiency,  scandal  or  impertinence,  and  requiring  war- 
rants on  preparing,  and  to  settle,  as  soon  as  he  has  heard 

[a]  Objections  ought  to  be  filed  in  all  cases,  where  the  findings  in  reports,  whether 
under  interlocutory  orders  or  otherwise,  are  complained  of,  to  bring  the  points  exactly 
before  the  Master.     Stackpoole  v.  Stackpoole,  2  Moll.  378,  (12  Eng.  Chan.  Rep.  509  ;) 
Methodist  Episcopal  Church  v.  Jaques,  3  Johns.  Ch.  Rep.  81. 

[b]  Mackie  v.  Cairns,  1  Hopk.  9. 
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the  question  discussed,  and  has  formed  his  opinion,  issues 
his  certificate  without  requiring  any  warrants  to  be  taken 
out,  or  the  attendance  of  the  parties  before  him.  The 
same  observations  apply  to  the  case  of  a  certificate  allow- 
ing interrogatories. 

^Objections  to  the  draft  report  are  usually,  [  *166  ] 
though  not  necessarily,  drawn  by  counsel.  As  they  are 
the  foundation  for  exceptions,  and  as  the  latter  must 
strictly  follow  the  objections,  great  attention  is  required 
in  framing  them,  so  that  the  points  may  be  properly 
brought  before  the  Court.  On  the  taxation  of  costs,  a  fee 
for  settling  objections  is  not  allowed  to  counsel ;  but  as 
such  signature  to  exceptions  is  required,  a  fee  is  allowed 
for  drawing  and  signing  exceptions.  The  most  desirable 
course  for  the  solicitor  to  pursue,  is  to  procure  the  objec- 
tions to  be  drawn  by  counsel,  and  in  due  time  to  convert 
the  same  into  exceptions,  and  to  pay  him  for  drawing  the 
objections  in  his  fee  for  signing  the  exceptions. 

The  objections  are  copied  on  unstamped  paper,  and  left 
in  the  Master's  office,  at  the  latest,  at  the  time  on  which 
the  warrant  to  sign  is  made  returnable.  A  warrant  on 
leaving  the  objections  is  taken  out  and  served  on  the  clerk 
in  court  of  all  the  parties  interested  in  the  report.  At  the 
return  to  this  warrant,  the  party  objecting  takes  out  a 
warrant  to  proceed  on  the  objections,  which  is  served  in 
the  same  manner  as  the  warrant  on  leaving.  This  war- 
rant is  attended  before  the  Master,  the  objections  are 
argued,  and  the  Master  either  pronounces  or  reserves  his 
judgment. 

If  the  objections  are  disallowed,  the  report  is  signed. 
If  they  are  allowed  altogether,  or  in  part,  a  warrant  is 
taken  out  to  alter  the  report  conformably  with  the  Master's 
decision,  and  another  warrant  to  sign  is  taken  out  and 
served.  The  effect  of  this  alteration  frequently  renders  it 
incument  on  the  opposite  party  to  except,  for  which  pur- 
pose he  leaves  objections,  which  are  proceeded  on  in  the 
manner  before  described.  As  the  Master  is  not  likely 
again  to  alter  his  views,  these  objections  are  usually  only 
brought  in  pro  forma,  and  disallowed. 

*In  some  few  cases,  and  under  special  circum-  [  *167  ] 
stances,  where  a  party  has  neglected  to  leave  objections 
to  the  draft  report,  the  Court  have  allowed  exceptions  to 
be  taken.  In  Pennington  v.  Lord  Muncaster,  1  Madd. 
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555,  exceptions  were  allowed  to  be  taken  upon  a  special 
case  upon  payment  of  the  costs  of  the  application,  although 
no  objections  had  been  taken  before  the  Master  to  the 
draft  report,  and  although  the  report  had  been  confirmed 
nisi.  In  Carter  v.  Clitheroe,  where,  by  surprise,  (as  to 
which  there  was  an  affidavit  of  the  defendant's  solicitor,) 
the  Master  signed  his  report  before  objections  were  taken, 
Lord  Hardwicke  referred  it  back  to  the  Master  to  receive 
objections.  So  in  Bowker  v.  Nickson,  3  Madd.  439, 
where  objections  were  not  left,  in  consequence  of  the  war- 
rant to  settle  the  Master's  report  not  having  been  sent  by 
the  clerk  in  court  to  the  party,  the  Court  allowed  the  party 
to  file  exceptions.  In  a  case  cited  at  1  Swanst.  160,  the 
Court  permitted  exceptions  to  be  filed  by  a  party  who  had 
not  taken  objections.[a] 

If  a  person  interested  in  the  report,  though  not  a  party 
to  the  suit,  is  dissatisfied  with  it,  he  leaves  objections  to 
the  draft,  as  a  preliminary  step  to  putting  himself  in  a 
situation  to  take  exceptions. 

[a]  Ace.  Wood  v.  Lambirth,  9  Sim.  195.  But  where  the  order  for  confirming  the 
Master's  report  is  regular,  it  will  not  be  vacated  afterwards,  BO  as  to  allow  the  defendant 
to  except  to  the  report,  when  he  purposely  kept  back  his  objections  at  the  time,  and  did 
not  state  them  to  the  Master,  though  he  had  full  knowledge  of  all  the  facts  which  formed 
the  ground  of  his  exception.  Slee  v.  Bloom,  7  Johns.  Ch.  Rep.  137  ;  Methodist  Episco- 
pal Church  T.  Jaques,  3  Johns.  Ch.  Rep.  78. 
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Directions  in  the  order,  168.  Special  directions  if  the  estate  encumbered,  or  if  a  party 
to  the  suit  desires  to  bid,  169.  For  reserved  bidding,  170.  Or  to  appoint  a  person 
to  bid,  171.  Where  chattels  to  be  sold,  171.  If  estates  wished  to  be  sold  in  the 
country,  171.  Proceedings  on  the  decree  for,  172.  Advertisement,  172.  Particu- 
lars and  conditions  of  sale,  173.  How  intituled,  173.  And  what  they  should  contain, 
174.  Lotting  the  property,  174.  Conditions  of  sale  where  title  defective,  174. 
Where  timber  on  the  estate,  175.  Where  title  deeds  cannot  be  delivered  up,  175. 
As  to  forfeit  of  deposit  and  resale  and  other  conditions  in  case  of  a  bad  title,  or  mis- 
take in  description,  176.  Provision  for  expenses  of  confirming  report,  and  paying 
in  purchase-money,  177.  Reserved  biddings,  177.  How  particulars  and  conditions 
of  sale  settled,  177.  Where  wished  that  property  should  be  sold  in  the  country,  177. 
Reserved  biddings,  178.  The  sale,  fixing  day  of,  and  peremptory  advertisement,  179. 
How  sale  conducted,  and  the  manner  of  taking  the  biddings,  180.  Fees  payable  on 
a  sale  to  the  Masters,  181.  If  a  person  appointed  by  the  Master  sells,  how  sale  is 
conducted,  182.  Affidavit  made  by,  183.  If  any  lots  remain  unsold,  184.  Master's 
report  allowing  the  purchaser,  184.  Report  filed  and  confirmed  by  orders  nisi,  185. 
And  absolute,  186.  Completion  of  purchase,  187.  Until  what  time  biddings  may 
be  opened,  and  when  prudent  to  commence  an  investigation  of  title,  188.  Abstract 
and  examination  of,  188.  Notice  of  motion  to  pay  in  purchase-money,  188.  When 
contract  considered  complete,  to  fix  purchaser  with  loss,  &c.  of  property,  188.  Who 
should  appear  on  notice  to  pay  in,  189.  When  purchaser  entitled  to  rent,  189.  And 
as  to  interest  on  purchase-money,  190.  Order  to  pay  in,  191.  Paying  off  an  incum- 
brance,  192.  How  purchase-money  paid  in,  193.  Affidavit  of  amount  of  interest  on, 
194.  Laying  out  purchase-money,  194.  Conveyance  and  delivering  over  title  deeds, 
194.  When  deeds  in  the  hands  of  the  Master,  195.  Authority  for  payment  out  of 
court  of  purchase-money  should  be  taken,  195.  Purchaser  not  bound  to  see  to  appli- 
cation of  purchase-money,  196. 

WHEN  the  sale  of  an  estate  is  ordered,  the  decree  or 
order  directs  that  the  same  be  sold,  with  the  approbation 
of  the  *Master,[a]  to  the  best  purchasers  or  pur-  [  *169  ] 
chaser  that  can  be  got  for  the  same,  to  be  allowed  of  by 
the  Master,  wherein  all  proper  parties  are  to  join,  as  the 
Master  shall  direct ;  and  in  order  to  such  sale,  deeds  and 
writings  in  the  custody  or  power  of  any  of  the  parties  are 
ordered  to  be  produced  before  the  Master,  upon  oath,  as 
he  shall  direct. 

If  the  estate  is  encumbered,  the  order  directs  it  to  be 
sold  free  from  the  mortgages  and  incumbrances  of  such 
mortgagers  and  incumbrancers  as  shall  consent  before  the 
Master  to  the  sale,  and  subject  to  such  as  shall  not  con- 
fa]  All  sales  of  mortgaged  premises,  under  a  decree  of  the  Court,  must  be  made  by  a 
Master,  or  under  his  direction.  A  sale,  by  a  person  deputed  for  that  purpose  by  the 
Master,  in  his  absence,  is  irregular,  and  will  be  set  aside.  Heyer  v.  Deaves,  2  Johns. 
Ch.  Rep.  154. 
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sent,  and  directs  the  Master  to  keep  an  account  of  the 
moneys  arising  from  each  particular  estate  ;  and  that  the 
several  mortgagees  and  incumbrancers  who  shall  consent 
to  sell,  be  paid  out  of  the  money  produced  by  the  sale  of 
the  estates  comprised  in  their  respective  mortgages  or 
incumbrances,  what  shall  be  reported  due  to  them  for 
principal,  interest,  and  costs.  If  the  mortgage  premises 
are  insufficient,  the  order  declares  the  mortgagees  or 
incumbrancers  to  be  considered  as  creditors  by  specialty 
of  the  testator  for  the  deficiency.  (White  v.  Countess  of 
Lincoln,  13th  March,  1799.) 

If  any  party  to  the  suit  is  desirous  of  becoming  the  pur- 
chaser of  the  property,  he  instructs  his  counsel  on  the  hear- 
ing to  ask  for  a  direction  in  the  decree  or  order,  that  he 
may  be  at  liberty  to  bid  at  the  sale  ;  for,  unless  such  direc- 
tion is  in  the  decree  or  order,  none  of  the  parties  to  the 
suit  can  regularly  become  purchasers.  The  decree  or 
order  may  contain  a  direction  that  any  of  the  parties  may 

be  at  liberty  to  bid,  excepting ,  who  is  to  have  the 

conduct  of  the  sale.  This  exception  is  necessary,  as  it 
would  be  inconsistent  that  the  party  having  the  conduct 
of  the  sale  should  be  at  liberty  to  bid.  The  effect  of  the 
[  *170  ]  ^plaintiff  obtaining,  or  being  allowed  liberty  to 
bid,  is  to  exclude  him  from  the  management  of  the  sale. 

Where  it  is  apprehended  that  the  estate  may  be  sold  at 
a  considerable  undervalue,  or  where  the  rights  and  inter- 
ests of  the  parties  render  it  inconvenient  that  the  same 
should  be  sold  under  a  given  sum,[a]  the  decree  or  order 
may  contain  a  direction  that  the  Master  be  at  liberty  to 
fix  a  reserved  bidding  on  each  of  the  lots.  In  Brooker  v. 
Collier,3  3  Russ.  369,  the  late  Master  of  the  Rolls  said, 
that  a  direction  for  a  reserved  bidding  ought  not  to  be 
inserted  in  a  decree,  but  ought  to  be  the  subject  of  a  sepa- 
rate order  ;  but  on  looking  into  the  precedents  of  decrees, 
and  into  those  decrees  which  have  come  under  my  obser- 
vation, I  do  not  find  any  practice  to  warrant  this  conclu- 
sion. If  therefore,  a  reserved  bidding  is  deemed  of  advan- 
tage, there  appears  no  practical  objection  to  the  direction 
being  inserted  in  the  decree. 

[a]  Extreme  haste,  in  proceeding  to  a  decree  and  sale  of  mortgaged  premises,  espe- 
cially when  great  inadequacy  of  price  is  attributable  to  it,  will  not  be  approved  by  the 
Court.  Ormsby  T.  Phillips,  4  Dana,  233.  See  also,  Vol.  I.  p.  541,  note  [a]. 

»Eng.  Chan.  Reps.  iii.  439. 
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When  a  reserved  bidding  is  ordered,  the  decree  directs 
a  reference  to  the  Master  to  fix  one  reserved  bidding  for 
the  premises  directed  to  be  sold,  if  sold  entire,  or  if  sold 
in  lots,  one  bidding  for  each  lot,  and  that  the  said  reserved 
bidding  be  made  one  of  the  conditions  of  sale,  under  which 
the  said  lot  or  lots  shall  be  sold ;  and  in  order  that  the 
Master  may  form  his  judgment  as  to  such  reserved  bid- 
ding, it  is  ordered  that  the  parties  do  carry  in  before  the 
said  Master  such  proceedings  as  they  may  think  fit,  with 
liberty  for  the  said  Master  to  use  his  discretion  as  to  com- 
municating such  reserved  biddings  to  the  parties,  or  either 
of  them,  or  their  solicitors ;  and  that  the  said  Master  do 
upon  such  sale,  put  under  a  sealed  cover,  and  deliver  to 
the  person  appointed  to  sell,  a  note  or  notes  in  writing,  of 
the  sum  or  sums  at  which  he  shall  fix  such  reserved  bid- 
ding, ^previous  to  the  sale  of  the  said  premises,  [  *171  ] 
or  each  lot,  in  case  the  same  shall  be  put  up  for  sale  in 
lots  ;  and  in  case  no  person  or  persons  shall  bid  a  higher 
price  or  sum  than  the  sum  or  sums  mentioned  in  such 
notes  or  writings  respectively,  it  is  ordered  that  the  said 
Master,  or  the  person  or  persons  appointed  by  him  to  sell 
the  said  premises,  do  declare  at  the  said  sale  that  the 
same  are  not  sold,  but  have  been  bought  in  on  account  of 
the  persons  interested  in,  and  entitled  to  the  said  premises. 

Sometimes,  instead  of  a  reserved  bidding,  the  decree  or 
order  appoints  a  person  to  bid  to  keep  up  the  price.  In 
Lord  Eldon  v.  Archbishop  of  Canterbury,  1812,  fo.  1197, 
a  person  was  allowed  to  make  one  bidding  on  each  lot, 
but  it  was  directed  to  be  a  condition  of  sale. 

If  the  direction  for  a  reserved  bidding  is  not  inserted  in 
the  decree,  and  it  is  considered  advisable  to  have  a  reserved 
bidding,  the  party  having  the  conduct  of  the  sale  serves  a 
notice  of  motion  that  the  Master  may  be  at  liberty  to  fix 
one  or  more  reserved  bidding  or  biddings  on  the  lot  or 
lots  into  which  the  premises  proposed  to  be  sold  may  be 
divided.  The  order  is  made  either  on  consent  or  on 
argument. 

If  the  subject-matter  for  sale  consists  of  chattels,  they 
are  sold  by  the  executor  or  administrator,  and  not  under 
the  decree  by  the  Master.  If  it  appears  by  the  Master's 
report  that  any  chattels  remain  unsold,  the  order  on 
further  directions  directs  the  executor  or  administrator  to 
sell  them. 
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The  order  for  the  sale  of  an  estate,  formerly,  frequently 
contained  a  direction  for  the  Master  to  consider  whether 
it  would  be  more  advantageous  that  the  estates  in  ques- 
tion, or  any  of  them,  should  be  sold  in  the  country,  than 
[  *172  ]  before  *the  Master  in  the  public  sale  room  ;  and 
directed,  that  if  the  Master  was  of  that  opinion,  that  the 
same  should  be  sold  by  a  proper  person  to  be  appointed 
by  the  Master,  at  such  time  and  place  as  he  should  think 
proper.  (Jervoice  v.  Clarke,  2  May,  1 820.)  The  person 
to  sell  was  not  named  in  the  decree. 

By  75  N.  O.  it  is  ordered,  "  That  in  cases  where  estates 
or  other  property  are  directed  to  be  sold  before  the  Mas- 
ter, the  Master  shall  be  at  liberty,  if  he  shall  think  it  for 
the  benefit  of  the  parties  interested,  to  order  the  same  to 
be  sold  in  the  country,  at  such  place  and  by  such  person 
as  he  shall  think  fit."  The  Court  will  not  interfere  with 
the  appointment  of  the  person  to  sell,  unless  in  an  extreme 
case  of  disqualification.  In  Gaunt  v.  Taylor,  24th  Dec. 
1834,  a  motion  that  an  auctioneer  might  sell,  instead  of 

'  O  ' 

the  Master's  clerk,  on  the  ground  that  it  would  save 
expense,  was  refused. 

The  decree  or  order  directing  a  sale  being  duly  passed 
and  entered,  a  copy  of  the  ordering  part  is  left  at  the  Mas- 
ter's office,  and  the  warrant  to  consider  the  decree  or  order 
is  taken  out  and  attended.  The  plaintiff,  or  the  party 
having  the  conduct  of  the  sale,  then  instructs  the  Master's 
clerk  to  prepare  the  first  or  general  advertisement  for  the 
sale.  For  this  purpose  the  solicitor  furnishes  him  with 
the  name  of  the  inn,  or  place  where,  and  the  month  when 
it  is  intended  that  the  sale  shall  take  place,  together  with 
a  description  of  the  nature  of  the  property,  whether  free- 
hold, leasehold,  or  copyhold,  its  situation,  and  in  whose 
occupation  it  is ;  and  also  supplies  him  with  the  names  of 
the  solicitors  and  other  persons  to  whom  applications  are 
to  be  made  for  the  particulars  of  sale. 

The  first  advertisement  is  general,  and  does  not  fix  the 
day  of  sale  ;  but  usually  specifies  that  the  property  will  be 

sold  on  or  about  the  month  of .     The  advertisement 

[  *173  ]  is  ^signed  by  the  Master,  and  I/.  Is.  is  paid  for 
it.  The  advertisement  is  usually  prepared  in  the  form  set 
forth  in  the  Appendix,  subject  to  be  varied  by  circum- 
stances. The  original  advertisement,  signed  by  the  Mas- 
ter, is  inserted  in  the  Gazette ;  and  copies  are  inserted  in 
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two  or  three  of  the  leading  London,  and  such  of  the  pro- 
vincial papers  as  are  circulated  in  the  neighbourhood  of 
the  property  or  of  the  place  of  sale.  If  the  advertisement 
is  left  at  the  General  Advertising  Office,  Chancery  Lane, 
the  proprietors  will  procure  the  same  to  be  inserted  in  all 
the  papers,  and  forward  the  newspapers  to  the  solicitor 
concerned. 

PARTICULARS  AND  CONDITIONS  OP  SALE. 

The  next  step  is  to  prepare  the  particulars  and  condi- 
tions of  sale.(l)  This  is  done  by  the  plaintiff  or  the  party 
having  the  conduct  of  the  sale.  The  particulars  and  con- 
ditions are  intituled  in  the  cause.  The  particulars  contain 
a  general  description  of  the  nature  and  situation  of  the 
property,  in  whose  possession  it  is  or  has  lately  been,  and 
of  the  manner  in  which  it  is  proposed  to  lot  the  same. 
They  also  specify  that  the  estate  is  to  be  sold  pursuant  to 
a  decree  of  the  High  Court  of  Chancery  made  in  the  cause, 

with  the  approbation  of ,  Esq.  one  of  the  Masters  of 

the  said  court,  at  the Inn,  in  the  city  of ,  on 

Wednesday,  the day  of ,  at  three  o'clock ;  and 

state  that  the  said  premises  may  be  viewed  on  application 

to ,  and  that  particulars  may  be  had  gratis  at  the  said 

Master's  chambers,  in  Southampton-buildings,  Chancery- 
Lane,  *London,  and  of  Messrs. ,  &c.  &c.  [  *174  ] 

(the  solicitors  in  the  cause.) 

The  particulars  of  sale  state  the  outgoings  for  land-tax, 
chief-rents,  &c.  The  estate  cannot  be  too  minutely 
described  in  the  particulars,  as  the  party  is  bound  by  the 
description  he  gives.  (1  Sug.  V.  &  P.  34.)  In  stating 
an  estate  to  be  of  any  given  "  clear"  yearly  rent,  the  parties 
should  attend  to  the  meaning  of  the  word  "  clear,"  in  an 
agreement  between  buyer  and  seller  ;  which  is  clear  of  all 
outgoings,  incumbrances,  and  extraordinary  charges,  not 
according  to  the  custom  of  the  country,  as  tithes,  poor 
rates,  church  rates,  &c.  which  are  natural  charges  on  the 
tenant.  (Id.  p.  36.)  The  particulars  should  state  that 

(1)  These  are  frequently  left  before  the  general  advertisement  is  inserted;  but  time 
is  saved  by  the  insertion  of  the  general  advertisement  as  soon  after  the  decree  as  con- 
venient. 

VOL.  ii.  15 
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the  property  being  sold  under  a  decree  of  the  Court  of 
Chancery,  no  auction  duty  is  payable. 

In  lotting  the  property,  it  should  be  borne  in  mind  that 
the  more  numerous  the  lots  are,  the  more  expensive  will 
be  the  various  proceedings  in  completing  the  sales,  and 
procuring  the  payment  of  the  purchase-money  into  court. 
Where  the  lots  are  numerous,  the  Master  requires  to  be 
satisfied,  by  the  affidavit  of  a  competent  person,  of  the 
propriety  and  expediency  of  so  lotting  the  propriety. 

The  conditions  of  sale  follow  immediately  after  the  par- 
ticulars of  the  property ;  they  should  be  as  few  and  simple 
as  is  compatible  with  the  nature  of  the  estate  proposed  to 
be  sold.  If  from  the  state  of  the  title,  or  other  circum- 
stances, there  are  just  grounds  for  apprehending  any  con- 
siderable difficulty  in  completing  the  purchase,  it  is  advis- 
able that  an  abstract  of  the  title  should  be  laid  before  a 
conveyancer,  that  he  may,  by  the  conditions  of  sale,  guard 
against  any  obstacles  to  making  out  the  title  and  com- 
pleting the  purchase.  Great  care  should  be  taken  to 
make  the  conditions  and  particulars  accurate  ;[a]  for  the 
[  *175  ]  auctioneer  *cannot  contradict  them  at  the  time 
of  sale,  such  verbal  declaration  being  inadmissible  as  evi- 
dence. (1  Sug.  V.  &  P.  31.) 

Where  the  timber  and  other  trees  are  to  be  taken  by 
the  purchaser  at  a  valuation,  it  should  be  stated  accurately 
for  what  trees  the  purchaser  is  to  pay.  (1  Sug.  V.  &  P. 
37.)  Instead  of  providing  that  the  timber  on  each  lot 
should  be  taken  at  a  valuation,  it  is  often  found  advan- 
tageous to  have  the  same  valued,  and  that  a  short  state 

[a]  The  Master,  who  sells  property,  should  insert  nothing  in  his  description  of  the 
Same  in  the  notice  of  sale,  which  may  unduly  enhance  the  value  of  the  property,  or  mis- 
lead the  purchaser.  Thus,  where  land  sold  under  the  decree  of  the  Court  was  described 
in  the  Master's  notice,  as  containing  about  twenty  acres,  when,  in  fact,  it  contained  but 
thirteen  acres,  and  one  of  the  complainants,  who  was  present  at  the  sale,  knew  of  the 
deficiency,  but  concealed  that  fact  from  the  Master  and  the  bidders,  and  encouraged  them 
to  bid,  the  sale  was  set  aside,  on  the  application  of  the  purchaser.  Veeder  v.  Fonda,  3 
Paige,  94.  So,  where,  by  the  terms  of  the  Master's  sale  of  mortgaged  premises  under  a 
decree,  the  property  was  to  be  sold  free  of  incumbrances,  and  all  taxes  and  assessments 
Were  to  be  paid  out  of  the  purchase-money,  provided  bills  thereof  were  produced  to  the 
Master  before  the  completion  of  the  sale^  and  it  afterwards  appeared  that  an  assessment, 
to  a  large  amount,  against  the  property,  for  the  opening  and  macadamizing  of  tie 
hvenue  through  the  same,  had  not,  in  point  of  fact,  been  formally  confirmed  by  the  cor- 
poration of  the  city  at  the  time  of  the  sale,  although  the  work  had  been  contracted  for 
and  completed  more  than  three  years  before  that  time  :  Held,  that  purchasers  at  the  sale, 
who,  misled  by  the  terms  of  sale,  had  bid  off  the  property  under  the  belief  that  such 
assessment  had  been  confirmed,  and  that  they  would  hold  their  lots  discharged  of  the 
expense  of  opening  such  avenue,  were  not  bound  to  take  the  property  subject  to  the 
assessment  for  that  improvement.  Post  v.  Leet,  8  Paige,  337.  See  also,  Seaman  v. 
ilicki,  8  Paige,  656. 
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of  facts,  supported  by  the  affidavit  of  the  valuer,  should  be 
laid  before  the  Master,  to  enable  him,  at  the  end  of  each 
lot,  to  state  what  is  the  value  of  the  timber  on  that  lot. 
In  this  case,  the  condition  of  sale  must  be,  that  the  pur- 
chaser shall  take  the  timber  at  such  valuation :  the  advan- 
tage of  this  course  is,  that  parties  bid  with  more  certainty, 
and  with  a  full  knowledge  of  the  amount  they  will  have  to 
pay,  which  is  not  the  case  where  they  are  ignorant  of  the 
amount  at  which  the  timber  may  be  valued. 

Where  the  title  deeds  cannot  be  delivered  up,  some 
provision  is  made  as  to  the  expense  of  the  attested  copies, 
and  the  covenants  to  produce  them,  which  will  otherwise 
fall  upon  the  vendor.  (1  Sug.  V.  &  P.  38.  Dare  v. 
Tucker,  6  Ves.  460.  Boughton  v.  Jewell,  15  Vss.  176.) 
If  the  estate  is  leasehold,  and  the  vendor  cannot  procure 
an  abstract  of  the  lessor's  title,  this  fact  should  be  stated 
in  the  conditions.  ( I  Sug.  V.  &  P.  38.)  It  should  always 
be  stated  in  the  conditions  of  sale,  that  the  conveyance 
shall  be  prepared  by,  and  at  the  expense  of  the  purchaser. 
(Sug.  V.  &  P.  40.) 

The  usual  condition  "  that  if  the  purchaser  shall  fail  to 
comply  with  the  conditions,  the  deposit  shall  be  forfeited, 
and  the  proprietor  be  at  liberty  to  resell  the  estate,  and  the 
deficiency,  if  any,  by  such  sale,  together  with  all  charges 
attending  the  same,  shall  be  made  good  by  the  defaulter," 
*should  never  be  omitted.  It  forms  a  lien  on  [  176  ] 
the  estate  for  the  purchase-money :  and  if  the  purchaser 
do  not  comply  with  the  conditions,  the  vendor  may,  by 
virtue  of  this  stipulation,  resell  the  estate,  and  recover  the 
deficiency  and  charges  from  the  purchaser.  If  the  money 
produced  by  the  second  sale  exceed  the  original  purchase- 
money,  the  purchaser  who  has  violated  the  agreement 
will  not  be  entitled  to  the  surplus,  but  the  vendor  himself 
will  be  entitled  to  retain  it.  (1  Sug.  V.  &  P.  40.)[a] 

When  the  title  is  doubtful,  the  following  condition  is 

7  O 

recommended,  "  that  if  the  counsel  of  the  purchaser  shall 
on  the  examination  of  the  title,  be  of  opinion  that  a  good 
title  and  conveyance  cannot  be  made  of  the  purchased 
premises,  within  the  time  limited  by  the  articles  for  carry  ^ 

[a]  An  order  for  a  re-sale,  made  in  consequence  of  the  purchaser's  default  in  com- 
pleting his  purchase,  does  not  discharge  him  from  his  purchase.  Harding  v.  Harding, 
4  Myl.  &  Cr.  514 ;  S.  C.  3  Lond.  Jurist,  1164.  On  the  contrary,  upon  such  re-sale, 
he  will  be  ordered  to  make  good  the  deficiency,  and  to  pay  the  costs  of  all  the  proceed, 
ings.  Gray  v.  Gray,  1  Beav.  199.  See  also,  post,  215,  note  [c]. 
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ing  the  same  into  execution,  in  that  case,  the  same  articles 
shall  be  discharged,  and  not  further  proceeded  in  on  either 
side."  (Id.  33.) 

A  stipulation  in  a  contract,  that  in  case  the  vendor  can- 
not deduce  a  good  title,  or  if  the  purchaser  shall  not  pay 
the  money  on  the  appointed  day,  the  agreement  shall  be 
void,  does  not  enable  either  party  to  vitiate  the  agreement 
by  refusing  to  perform  his  part  of  it :  the  seller  may  avoid 
the  contract  if  the  purchaser  does  not  pay  the  purchase- 
money  :  the  purchaser  may  avoid  it  if  the  seller  do  not 
make  a  title ;  or  the  contract  will  be  void  if  the  seller 
cannot  make  a  title;  but  it  is  not  sufficient  for  him  to  say 
he  cannot.  (Id.  40.) 

The  condition,  that  any  mistake  in  the  description  of 
the  estate,  &c.  shall  not  annul  the  sale,  will  only  guard 
against  unintentional  errors.  (Id.  42.)  Although  this 
condition  provides  for  payment  of  a  compensation,  yet  the 
[  *177  ]  sale  will  be  void,  if,  *from  the  nature  of  the  case, 
no  estimate  can  be  made  of  the  diminution  in  value. 

As  persons  ignorant  of  the  nature  of  proceedings  in  the 
Court  of  Chancery,  are,  in  some  instances,  deterred  from 
purchasing,  by  an  impression  of  the  expenses  they  may  be 
compelled  to  incur  in  completing  the  purchase,  it  has  in 
some  cases  been  provided  by  the  conditions,  that  the  report 
of  purchase  shall  be  confirmed,  and  the  order  to  pay  in  the 
purchase-money  obtained  by  the  vendor's  solicitor  at  the 
expense  of  the  estate.  This  course  is  attended  with  this 
further  advantage,  that  the  vendor's  solicitor  may  be  able 
to  get  more  lots  included  in  one  report  than  if  the  pur- 
chasers applied  separately. 

If  the  Master  approves  of  a  reserved  bidding,  it  must  be 
made  one  of  the  conditions  of  sale. 

The  particulars  and  conditions  of  sale  being  prepared, 
are  copied  and  left  in  the  Master's  office,  and  a  warrant 
on  leaving  them  is  taken  out  and  served  on  the  clerk  in 
court  of  the  parties,  and  warrants  to  proceed  are  taken 
out,  served,  and  proceeded  on,  before  the  Master  or  his 
clerk,  until  the  particulars  and  conditions  are  finally 
settled. 

If  the  parties  are  desirous  that  the  property  should  be 
sold  in  the  country,  or  by  an  auctioneer,  instead  of  by  the 
Master's  clerk,  the  vendor's  solicitor  prepares,  and  leaves 
in  the  Master's  office,  a  proposal  to  that  effect.  A  warrant 
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is  taken  out  and  served,  on  leaving,  and  to  proceed  on  the 
proposal,  and  the  latter  is  attended  by  the  solicitor  of  the 
parties  interested.  If  the  Master  allows  the  proposal,  he 

makes  a  report  that is  a  fit  and  proper  person  to  sell. 

This  report  is  settled  by  warrants  which  are  attended  by 
the  parties.  When  transcribed  and  signed  it  is  filed,  but 
dees  not  require  confirmation. 

The  auctioneer,  or  the  person  appointed  to  sell,  is  not 
allowed  a  per  centage  on  the  purchase-money ;  but  it  is 
*usual  for  the  vendor's  solicitor  to  make  an  [  *178  ] 
arrangement  with  him  to  sell  the  property  for  a  fixed  sum, 
the  amount  of  which  remuneration  it  is  prudent  to  submit 
to  the  Master  at  the  warrant  to  settle  the  proposal,  so 
that  no  question  may  arise  on  the  taxation  of  costs  as  to 
the  propriety  of  the  payment. 

RESERVED  BIDDINGS. 

If  the  decree  directs  the  Master  to  fix  a  reserved  bid- 
ding, the  vendor's  solicitor  prepares  and  leaves  with  the 
Master  a  state  of  facts,  supported  by  an  affidavit  of  a  sur- 
veyor, or  other  competent  person,  showing  the  value  of 
the  estate.  From  this  information  the  Master  prepares 
and  signs  a  certificate,  whereby  he  directs,  that  the  sum 

of  £ shall  be  the  reserved  bidding  for  lot  No. , 

at  the  sale  which  is  under  his  direction,  to  take  place  at 

the  house  of ,  known  by  the  sign  of ,  at ,  in 

the  county  of ,  on ,  the day  of .    And 

he  further  directs,  that  when  the  said  lot  reaches  that  sum, 
if  no  higher  bidding  is  made,  then  the  lot  should  be  sold ; 
but  should  the  biddings  not  reach  the  sum  aforesaid,  as 
the  reserved  bidding,  then  such  lot  shall  be  withdrawn  by 

Mr. ,  who  was,  by  the  report  made  in  this  cause, 

bearing  date  the day  of  ,  one  thousand  eight 

hundred  and ,  appointed  to  sell  the  same,  together 

with  other  lots  therein  mentioned.     And  in  the  latter  case, 

the  Master  directs  the  said to  declare  that  such  lot 

has  not  been  sold,  but  has  been  bought  in  on  account  of 

*  o 

the  persons  interested  in  and  entitled  to  the  estate  in  ques- 
tion. This  certificate  is  signed  by  the  Master,  put  under 
a  sealed  cover  by  the  Master  or  his  clerk,  and  delivered 
to  the  person  appointed  to  sell. 

15* 


*179  SALES  BEFORE  THE  MASTER. 


*, 


THE  SALE. 

When  the  particulars  and  conditions  of  sale  are  settled 
by  the  Master,  a  fair  copy  of  them  is  made  and  left  with  a 
printer  by  the  vendor's  solicitor,  who  examines  and  cor- 
rects the  proof  sheets,  and  procures  a  sufficient  number  of 
the  particulars  and  conditions  to  be  printed  for  the  purpose 
of  the  sale.  In  some  of  the  Master's  offices,  a  warrant  is 
taken  out  to  examine  the  proof  sheets.  These  printed 
particulars  and  conditions  are  distributed  to  the  solicitors 
of  the  parties  in  the  cause,  and  to  all  persons  connected 
in  any  way  with  the  sale. 

In  some  of  the  Masters'  offices,  after  the  particulars  and 
conditions  of  sale  are  settled,  a  warrant  is  taken  out  and 
attended  by  the  solicitors  of  the  parties  to  fix  the  day  of 
sale :  in  others,  the  day  is  fixed  on  one  of  the  warrants 
taken  out  to  settle  the  particulars  and  conditions  of  sale. 

When  the  day  for  sale  is  fixed,  the  peremptory  adver- 
tisement should  be  inserted.  This  is  prepared  by  the 
Master's  clerk,  in  a  form  very  slightly  varied  from  that  of 
the  general  advertisement.  To  enable  the  Master's  clerk 
to  prepare  this  advertisement,  it  is  only  necessary  to 
furnish  him  with  the  Gazette  in  which  the  general  adver- 
tisement was  inserted,  and  also  with  the  day  fixed  for  the 
sale,  which  is  specifically  mentioned  in  this  advertisement. 
The  advertisement  is  signed  by  the  Master,  and  I/.  Is. 
paid  for  it.  The  original  advertisement  is  inserted  in  the 
Gazette,  and  copies  in  the  other  papers.  The  insertion  is 
repeated  in  the  papers  (not  in  the  Gazette),  up  to  a  period 
shortly  before  -the  day  of  sale,  more  or  less  frequently, 
according  to  the  nature  and  value  of  the  property.  The 
peremptory  advertisement  is  prepared  in  the  form  set  forth 
in  the  Appendix. 

[  *180  ]  *In  addition  to  the  particulars  and  conditions 
of  sale,  the  vendor's  solicitor  prepares  and  causes  to  be 
printed,  a  handbill,  for  the  purpose  of  being  posted  up  at 
the  different  inns,  and  other  places,  to  give  publicity  to  the 
sale. 

On  the  day  fixed  by  the  advertisement  for  the  sale,  the 
property  is  put  up  to  sale,  either  by  the  Master's  clerk,  or  by 
some  person  authorized  by  the  Master.  If  sold  in  Lon- 
don, the  sale  takes  place  at  the  public  sale  room,  South- 
ampton-buildings, and  is  usually  attended  by  all  the 
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solicitors  interested.  If  sold  in  the  country,  only  the  ven- 
dor's solicitor  is  strictly  allowed  the  expense  of  attending. 
The  manner  of  taking  the  biddings  is  as  follows  :  —  The 
Master's  clerk  causes  two  or  three  blank  leaves  to  be 
inserted  between  a  printed  copy  of  the  particulars  and 
conditions  of  sale,  and  the  biddings  are  thus  taken  down  :  — 

At  the  —  Arms  Inn,  York, 

In  Chancery.  Monday,  7th  March,  1837. 

A  _  } 

V.  LOT  ONE. 


I  bid  for  the  purchase  of  all  the  estate  and  premises 
mentioned  and  comprised  in  Lot  One  of  the  printed  parti- 
culars, under  which  the  same  are  sold,  on  having  a  good 
title  made  thereto,  free  from  all  incumbrances,  except  as 
mentioned  in  the  same  particular,  and  according  to  the 
conditions  therein  expressed,  the  sum  of  460/. 

(Signed  by  the  bidder)  R.  M. 

I  bid  500/.  ditto  T.  G. 

I  bid  5257.  ditto  R.  M. 

I  bid  550/.  ditto  T.  G. 

-  ,  Land  Surveyor,  York. 

*The  purchaser  signs  his  name  and  description,  [  *181  ] 
and  place  of  abode.  The  biddings  on  the  subsequent 
lots  are  entered  in  the  same  manner.  If  the  property  is 
sold  at  different  places,  the  biddings  are  continued  as 
follows  :  — 

At  the  —  Hotel,  Ripon  ; 
In  Chancery.  Wednesday,  the  9th  March,  1835. 

A  —  i 

V.        >  LOT  TWO. 

B  -  > 

I  bid  for  the  purchase  of  all  the  estate  and  premises 
mentioned  and  comprised  in  Lot  No.  2  of  the  printed  par- 
ticulars, under  which  the  same  are  sold,  on  having  a  good 
title  made  thereto,  free  from  all  incumbrances,  except  as 
mentioned  in  the  said  particulars,  and  according  to  the 
conditions  therein  expressed,  the  sum  of  300/. 

(Signed)         J.  N. 
Ibid340/.  -  -  G.  A. 
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I  bid  360/.  -  -  -  S.  D. 

I  bid  370/.  G.  A. 

I  bid  380/.  -  S.  D. 

I  bid  390/.  -  G.  A. 

I  bid  400/.  -  S.  D. 

,  of  Bradford,  Book-keeper. 

And  so  with  all  the  lots.  If  the  lots  are  not  all  sold,  the 
fact  should  be  notified  in  this  paper,  with  the  reason  for 
the  same. 

By  the  General  Order  of  28th  November,  1743,  the 
Masters'  clerks  were  allowed  for  writing  each  bidding  for 
estates  before  a  Master,  2s.  6d. ;  (Beam.  374 ;)  and  by 
the  same  order,  Qd.  per  folio  for  all  particulars  of  sale 
furnished  for  the  purpose  of  the  sale.  By  the  Order  of 
[  *182  ]  24th  March,  1814,  *instead  of  Gd.  per  folio  for 
all  particulars  of  sale  distributed,  the  order  gave  the  soli- 
citor conducting  the  sale  liberty,  if  the  Master  thought  fit, 
to  print  and  disperse  as  many  particulars  as  might  be 
thought  beneficial  under  the  direction  of  the  Master,  pay- 
ing Qd.  per  side  for  so  many  printed  copies  as  there  should 
have  been  actual  bidders  at  the  sale,  and  no  more.  (Beam. 
484.) 

By  the  recent  scale  of  fees,  instead  of  the  above  charges, 
it  is  directed  that  upon  every  sale  by  the  Master,  where 
the  purchase-money  does  not  exceed  2000/.,  the  sum  of  5/. 
is  to  be  paid  by  such  party  as  the  Master  shall  direct,  and 
for  every  sale  above  2000/.  on  every  100/.,  5s. 

From  the  wording  of  this  order,  directing  the  fees  to  be 
"  payable  on  the  report  confirmed  absolutely,"  much  con- 
fusion was  occasioned,  and  it  was  supposed  that  by  "  the 
report"  was  intended  every  report  on  each  lot,  and  that  a 
fee  should  be  charged  for  every  lot.  In  Windsor  v.  Tyr- 
rell, heard  before  Lord  Lyndhurst,  10th  December,  1834, 
it  was  decided  that  as  this  estate  was  sold  at  one  sale, 
although  in  a  variety  of  lots,  and  to  different  purchasers, 
that  the  proper  fee  was  one  5/.,  and  5s.  for  every  100/. 
beyond  2000/.  This  fee  is  directed  by  the  Master  to  be 
paid  out  of  the  estate.(l) 

The  highest  bidder  at  the  sale  not  only  signs  his  name 

(1)  Sir  E.  Sugden  says  in  his  last  edition,  that  the  2«.  6d.  formerly  paid  to  the  Mas. 
ter's  clerk  for  every  bidding,  had  a  tendency  to  damp  the  sale.  Sug.  V.  &  P.  vol.  i.  56. 
As  the  2«.  6d.  was  paid  by  the  vendor's  solicitor  after  the  sale,  and  was  never  borne  by 
the  purchaser,  it  could  not  have  had  that  effect.  In  fact,  few  purchasers  were  aware  of 
the  existence  of  the  fee. 
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after  his  bidding,  but  describes  his  profession,  and  place  of 
abode.  If  a  party  buys  as  agent,  he  signs  A.  B.  agent  for 
C.  D.  of ,  Esq. 

If,  instead  of  the  Master's  clerk  selling,  a  person  appoint- 
ed by  the  Master  puts  up  the  property  to  sale,  he  takes 
*down  the  biddings  in  the  manner  described,  and  [  *183  ] 
makes  an  affidavit  of  their  accuracy.  This  affidavit  is 
prepared  by  the  Master's  clerk  and  is  substantially  in  the 
following  form.  It  states  that  the  deponent  proceeded  to 
sell  the  said  estates  in  the  several  lots,  according  to  the 
printed  particulars  and  conditions  of  sale  thereof,  settled 
and  allowed  by  the  Master,  and  specifies  where  and  when 
the  premises  were  sold,  and  the  deponent  annexes  a  full 
and  true  account  of  all  and  every  sum  and  sums  of  money 

which  was  or  were  bid  for  the lots  respectively,  and 

also  the  names  of  all  and  every  person  and  persons  who 
attended  at  the  said  sale,  and  bid  for  the  said  lots  respec- 
tively. And  he  swears  that  the  respective  sums  lastly  set 
down  as  being  the  highest  bidding  for  the  said  lots  respec- 
tively, were  the  highest  and  largest  sums  that  were  offered 
or  bid  for  the  same  respectively  at  the  said  sale  ;  and  that 
the  names  of  the  several  persons  subscribed  to  such  highest 
biddings,  and  appearing  to  be  the  highest  bidders  for  the 
said  lots  respectively,  are  of  the  respective  proper  hands- 
writing  of  such  persons  respectively  who  so  signed  the 
same  in  the  presence  of  this  deponent ;  and  that  the  whole 
of  the  said  sale  was  conducted 'by  him  in  a  fair,  open,  and 
candid  manner,  and  for  the  utmost  advantage  of  the  per- 
sons interested  therein,  and  according  to  the  best  of  this 
deponent's  skill  and  judgment. 

The  printed  particulars  and  conditions  of  sale,  and  the 
biddings  as  taken  at  the  sale,  are  annexed  to  the  affidavit ; 
the  first  may  be  marked  A.  and  the  other  B.,  and  on  each 
of  them  is  respectively  written,  "  A.  and  others  v.  B.  and 
others.  This  is  the  paper  writing  referred  to  by  the  affi- 
davit of  J.  S.  hereto  annexed,  sworn  this  day  of 

,  before  me  ."  This  affidavit  is  sworn  and 

returned,  together  with  the  biddings,  to  the  Master's  office. 

In  sales  of  estates  pursuant  to  a  decree,  it  is  not  usual 
*for  the  purchaser  to  make  any  deposit,(l)  but  [  *184  ] 

(1)  Sir  E.  Sugden  says,  "the  payment  of  a  deposit,  and  the  investment  of  it  in  the 
funds,  are  governed  by  the  same  rules  as  are  adhered  to  where  the  contract  is  between 
party  and  party."  V.  &  P.  vol.  i.  57.  A  deposit  is  not  usually  made  on  sale  of  estates 
under  a  decree. 
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the  conditions  provide  that  he  shall  pay  in  his  purchase- 
money,  within  a  time  there  mentioned.  From  these  bid- 
dings, whether  taken  by  the  Master's  clerk,  or  by  a  person 
appointed  to  sell,  the  Master  is  enabled  to  prepare  his 
reports  of  the  different  purchasers. 

If  any  of  the  lots  remain  unsold,  the  Master  is  at  liberty 
to  resell  the  same  at  a  future  time,  without  farther  order. 
(See  "  Resale.")  Or,  if  it  is  probable  that  the  unsold  lots 
can  be  sold  by  private  contract,  an  order  may  be  obtained 
for  that  purpose.  (See  "  Sale  by  Private  Contract.") 

THE  MASTER'S  REPORT  ALLOWING  THE  PURCHASER. 

The  highest  bidder  of  each  lot  applies  to  the  Master 
under  whose  direction  the  estate  was  sold,  for  his  report 
that  he  is  the  purchaser  of  the  lot  in  question,  which  he 
obtains  at  his  own  expense.  If  one  purchaser  has  pur- 
chased several  lots,  the  Master  will  in  one  certificate 
certify  him  to  be  the  purchaser  of  all  such  lots. 

As  all  the  subsequent  expenses  in  confirming  the  report, 
and  applying  to  pay  in  the  purchase-money,  depend  upon 
how  few  or  how  many  certificates  are  obtained,  it  is  very 
desirable  that  their  number  should  be  as  limited  as  pos- 
sible. In  Hodgson  v.  Shaw,  (MS.  Case,)  the  conditions  of 
sale  provided  that  the  reports  should  be  confirmed,  and 
the  money  paid  in,  at  the  expense  of  the  estate ; — there 
were  twenty  lots.  On  29th -Nov.  1832,  the  Vice  Chan- 
cellor refused  the  vendor's  application  for  liberty  for  all 
[  *185  ]  the  purchasers  *to  pay  in  under  one  order;  and 
on  llth  Dec.  1832,  Lord  Brougham  refused  the  same 
motion ;  but  he  said,  upon  the  vendor's  solicitors  deliver- 
ing nineteen  more  briefs,  and  upon  their  drawing  up 
twenty  minutes  of  orders,  and  twenty  orders,  he  would 
dispense  with  the  necessity  of  serving  nineteen  more 
notices  of  motion. 

The  Master's  report,  after  reciting  the  part  of  the 
decree  which  orders  a  sale,  states  that  he,  the  Master,  has 
been  attended  by  the  solicitors  for  all  parties,  and  has 
caused  the  estates  to  be  put  up  for  sale,  which  sale  took 

place  at  the inn,  in ,  in  the  county  of ,  on 

,  the  day  of ,  at o'clock  in  the , 

in lots,  according  to  the  particulars  thereof  left  in 

his  office  j  advertisements  having  been  previously  pub- 
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lished  in  the  London  Gazette,  and  in  several  London  as 
well  as  country  newspapers,  giving  notice  of  such  sale, 

and  that of ,  in  the  county  of ,  Esq. 

having,  on  the  said day  of ,  bid  the  sum  of 

/.  for  the  purchase  of  the  premises  comprised  in  lot 

of  the  said  particular,  and  no  other  person  having 

bid  more  before  him  for  the  same ;  he  did  therefore  allow 

him,  the  said to  be  the  purchaser  of  the  premises 

comprised  in  the  said  lot of  the  said  particular,  at 

or  for  the  said  price  or  sum  of  — /.  which  he  finds  to  exceed 
the  reserved  bidding  fixed  by  him  on  the  said  lot,  pursuant 
to  the  directions  of  the  said  decree.(\} 

This  report  is  filed,  and  an  office  copy  of  it  taken. 
When  filed,  the  purchaser  either  presents  a  common  peti- 
tion, (21  N.  O.)  or  moves  as  of  course  for  an  order  that 

the  Master's  report,  dated  the  day  of ,  of  the 

purchase  of  the  premises  comprised  in  the  lot ,  in 

the  particulars  of  sale  mentioned  by ,  at  the  sum  of 

— /.  may  be  confirmed  nisi.  The  order  is  drawn  up  in  the 
following  terms: — "  That  *the  report  made  in  [  *186  ] 

this  cause  by  Mr. ,  one  of  the  Masters  of  this  Court, 

dated  the  day  of ,  whereby  the  said  is 

allowed  the  purchaser  of  the  premises  comprised  in  lots 

• ,  at  the  respective  sums  of  — /.  (being  part  of  the 

estates  in  question  in  this  cause,)  and  all  the  matters  and 
things  therein  contained,  do  stand  ratified  and  confirmed 
by  the  order,  authority,  and  decree  of  this  Court  to  be 
observed  and  performed  by  all  parties  thereto,  according 
to  the  tenor  and  true  meaning  thereof  unless  the  plaintiffs 
and  defendants,  having  notice  hereof  shall,  within  eight 
days  after  such  notice,  show  unto  this  Court  good  cause  to 
the  contrary."  Copies  of  this  order  are  served  on  the 
clerks  in  court  of  all  the  parties. 

On  the  eighth  day  after  service  of  the  order  nisi,  the 
purchaser  may  move,(2)  as  of  course,  on  an  affidavit  of 
the  service  of  the  order  nm,  and  on  a  certificate,  obtained 
at  the  entering  seat  in  the  Registrar's  Office,  of  no  cause 


(1)  The  words  in  italics  to  be  omitted,  if  there  has  been  no  reserved  bidding. 

(2)  To  prevent  mistake  I  here  repeat,  that  motions  of  this  kind,  although  properly 
made  every  day  in  term  time,  can  only  be  made  out  of  term  on  days  appointed  for 
hearing  motions,  called  seal  days ;  and  that  if  the  seal  should  be  continued,  so  that, 
although  the  eight  days  had  not  expired  at  the  commencement  of  the  seal,  the  last  of 
the  eight  days  expires  before  the  seal  is  finished ;  it  is  still  irregular  to  move  to  confirm 
at  that  seal. 
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having  been  shown  that  the  order  nisi  may  be  made  abso- 
solute.  The  registrar's  certificate  is  obtained  by  leaving 
the  order  nisi  at  the  entering  seat,  under  the  letter  of  the 
first-named  plaintiff.  It  is  written  on  the  order  nisi,  and 
signed  by  the  registrar,  and  is  in  the  following  form : — 
"  There  is  not  any  order  entered  with  the  registrar, 
whereby  cause  is  shown  to  the  contrary  hereof,  to  the 

day."  The  order  absolute  does  not  require  to  be 

-served. 

The  usual  cause  shown  against  a  purchaser  confirming 
his  report  absolutely,  is  an  application  by  another  person 
to  open  the  biddings.  If  a  notice  of  a  motion  to  open  the 
[  *187  ]  *biddings  is  regularly  served  on  the  purchaser, 
and  the  day  stated  in  the  notice  for  making  the  motion 
happens  before  the  purchaser  would  be  entitled  to  move 
to  confirm  his  report  absolute,  the  purchaser  is  stopped, 
at  least  for  the  seal  for  which  the  notice  is  given.  (See 
"  Opening  Biddings,"  post,  235 — 250.) 

If  the  parties  to  the  suit  are  not  numerous,  and  are 
able  and  willing  to  consent  to  the  report  being  confirmed 
absolutely  in  the  first  instance,  the  order  nisi  may  be 
dispensed  with  altogether,  and  the  purchaser  may  present 
a  petition  as  of  course  to  the  Master  of  the  Rolls,  praying 
that  the  report  may  be  confirmed  absolutely.  A  consent 
must  be  signed  to  this  petition,  before  it  is  presented 
by  the  clerks  in  court  of  all  the  parties,  and  the  order 
is  then  drawn  up.  This  order  does  not  require  to  be 
served.  The  report  may  also  be  confirmed  absolutely  in 
the  first  instance  by  a  motion  as  of  course,  all  the  parties 
giving  consent  briefs  ;  but  the  former  is  both  the  cheaper 
and  more  expeditious  course.  As  the  purchaser  saves 
time,  and  generally  expense,  by  this  mode  of  confirming 
the  report,  he  ought  to  pay  the  costs  of  the  parties  con- 
senting, which  cannot  be  strictly  allowed  them  in  the  cause. 
The  ground  of  the  disallowance  is,  that,  if  the  report  be 
confirmed  in  the  usual  way,  no  part  of  the  expense 
would  fall  upon  the  estate. 


When  the  purchaser  has  confirmed  his  report  absolutely, 
he  peruses  the  abstract,  and  commences  the  investigation 
of  the  title.  Until  the  report  has  been  confirmed  absolutely, 
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the  biddings  may  be  opened ;  so  that  it  is  not  prudent  for 
the  purchaser  to  incur  any  expense,  in  *investi-  [  *188  ] 
gating  the  title,  until  he  has  secured  himself  by  the  abso- 
lute confirmation  of  the  report  against  being  deprived  of 
his  purchase.  In  the  event  of  the  biddings  being  opened, 
the  expense  incurred  will  be  rendered  useless,  and  except, 
under  special  circumstances,  arising  from  the  conditions 
of  sale,  or  otherwise,  the  purchaser  cannot  claim  such 
expense  against  a  party  opening  the  biddings. 

In  completing  a  purchase  under  a  decree  of  the  Court 
of  Chancery,  the  same  proceedings  are  taken  as  are  usual 
in  sales  out  of  Court.  The  vendor's  solicitor  furnishes  the 
purchaser  with  an  abstract  of  title.  This  abstract  is  exa- 
mined by  the  purchaser's  solicitor  with  the  deeds.  If  the 
deeds  are  in  the  possession  of  a  third  person,  the  pur- 
chaser's solicitor,  it  seems,  must  send  to  the  place  where 
the  deeds  are,  in  order  to  examine  them  with  the  abstract, 
and  the  seller  must  pay  the  expense  of  the  journey.  (1 
Sug.  V.  &  P.  449.)  The  abstract,  being  examined  with 
the  deeds,  is  usually  submitted  to  a  conveyancer  to  advise 
on  the  title,  and  requisitions  are  made  and  answered. 

If  the  title  is  satisfactory,  the  purchaser  serves  a  notice 
of  motion  on  the  clerks  in  court  of  all  parties,  that  he 
may  be  at  liberty  to  pay  in  his  purchase-money,  on  or 

before  the day  of ,  together  with  interest  thereon 

(if  any  is  due),  from  the  day  of ,  at  the  rate  of 

,  the  amount  to  be  verified  by  affidavit :  and  that  he 

may  be  let  into  possession,  and  into  the  receipt  of  the 
rents,  and  that  the  purchase-money  may  not  be  paid  out 
without  notice  to  him. 

In  Exparte  Minor,  11  Ves.  559,  it  was  declared,  that 
the  contract  for  a  purchase,  &c.  before  the  Master,  was 
not  considered  as  complete  till  the  confirmation  of  the 
report ;  and  that,  therefore,  a  loss  by  fire,  after  the  report, 
but  before  confirmation,  *falls  upon  the  vendor,  [  *189  ] 
and  the  circumstance  that  the  sale  had  been  delayed,  by 
the  purchaser  having  opened  the  biddings,  was  not  attend- 
ed to.  In  Mackrell  v.  Hunt,  2  Madd.  34,  it  was  held,  that 
a  purchaser,  under  a  decree,  is  considered  only  as  owner 
of  the  estate  from  the  time  he  pays  in  his  purchase-money, 
and  not  from  the  confirmation  of  the  report,  by  which  he 

VOL.  ii.  16 
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is  declared  the  best  purchaser,  he  having  taken  objections 
to  the  title. 

Only  the  vendor's  solicitor  is  entitled  to  appear  on  the 
motion  to  pay  in  the  purchase-money,  and  he  must  take 
care  that  the  amount  of  the  purchase-money  to  be  paid 
in,  and  that  the  time  when  possession  is  sought,  are  cor- 
rectly stated.  If  any  interest  is  due  on  the  purchase- 
money,  or  any  sum  is  payable  for  timber,  &c.  by  valua- 
tion, he  instructs  counsel,  so  that  proper  provision  may 
be  made  on  each  of  these  points ;  and  he  should  instruct 
him  to  ask  that  the  purchase-money,  &c.  when  paid  in, 
may  be  laid  out  in  the  purchase  of  Bank  Three  per  Cent. 
Annuities,  together  with  all  accumulations.  Where  ex- 
pense is  an  object,  and  there  are  many  purchasers,  the 
vendor  or  plaintiff  need  not  appear  on  the  motion  to  pay 
in,  but  when  all  the  money  is  paid  in,  may  move  that  the 
whole  of  the  purchase-money  may  be  invested. 

The  rule  of  the  Court,  in  the  purchase  of  a  fee  simple, 
is,  to  give  the  profits  from  the  quarter-day  preceding  the 
payment  of  the  purchase-money.  (Anson  v.  Towgood,  1 
J.  &  W.  637.)  If  the  estate  is  sold  under  a  decree,  the 
conditions  of  sale,  as  settled  by  the  Master,  provide  that 
the  purchase-money  shall  be  paid  in  within  a  given  time, 
and  that,  thereupon,  the  purchaser  shall  be  entitled  to  the 
rents  and  profits  of  his  purchase,  as  from  the  quarter-day 
preceding  the  time  of  the  payment  of  his  purchase-money 
[  *190  ]  into  Court:  and  they  should  provide,  *that  if  the 
purchase-money  is  not  paid  in  by  the  time  appointed,  the 
purchaser  shall  pay  interest  on  the  same,  at  the  rate  of 
five  pounds  per  cent,  per  annum,  from  that  time,  until  the 
same  shall  be  paid  in. 

A  purchaser  is  entitled  to  the  profits  of  the  estate,  from 
the  time  fixed  upon  for  completing  the  contract,  whether 
he  does,  or  does  not  take  possession  of  the  estate :  and 
as,  from  that  time,  the  money  belongs  to  the  vendor,  the 
purchaser  will  be  compelled  to  pay  interest  for  it,  if  it  be 
not  paid  at  the  day.  (2  Sug.  V.  &  P.  1.) 

Where  the  conditions  of  sale  provide  that  interest  shall 
be  paid,  from  a  certain  day,  if  the  purchase  be  not  then 
completed,  the  purchaser  cannot  relieve  himself  from  pay- 
ment of  interest  by  alleging  that  the  delay  in  completing 
the  contract  was  caused  by  the  vendor,  but  it  is  otherwise 
where  there  is  no  stipulation.  Where  there  is  no  stipulation 
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as  to  interest,  the  general  rule  of  the  Court  is,  that  the  pur- 
chaser, when  he  completes  his  contract  after  the  time 
mentioned  in  the  particulars  of  sale,  shall  be  considered  as 
in  possession  from  that  time,  and  shall,  from  thence,  pay 
interest  at  four  per  cent.,  taking  the  rents  and  profits.  If, 
however,  such  interest  is  much  more  in  amount  than  the 
rents  and  profits,  and  it  is  clearly  made  out  that  the  delay 
in  completing  the  contract  was  occasioned  by  the  vendor ; 
then  to  give  effect  to  the  general  rule,  would  be  to  enable 
the  vendor  to  profit  by  his  own  wrong,  and  the  Court 
therefore  gives  the  vendor  no  interest,  but  leaves  him  in 
possession  of  the  interim  rents  and  profits.  (Esdaile  v. 
Stephenson,a  1  S.  &  S.  122.) 

A  purchaser  under  a  decree  is  not  entitled,  upon  an 
affidavit  that  he  has  had  his  money  lying  ready  for  some 
time,  to  be  let  into  the  possession  of  the  estate,  and  into 
*the  receipt  for  the  rents,  for  all  such  time  so  [  *191  ] 
passed.  (Barker  v.  Harper,  Coop.  32.) 

A  purchaser  of  a  reversion  was  ordered  to  pay  interest 
on  his  purchase-money  from  the  time  of  his  purchase. 
(Trefusis  v.  Lord  Clinton,"  2  Sim.  359.) 

The  rule  that  a  purchaser  shall  have  possession,  as  from 
the  quarter-day  preceding  the  sale,  does  not  apply  to  a 
colliery,  which  is  an  article  of  trade,  the  benefit  accruing 
daily :  the  proper  period  is  the  month  or  week  in  which 
the  purchase  takes  place,  according  to  the  usual  course 
of  taking  the  account.  (Wren  v.  Kirton,  8  Ves.  402.) 
Neither  does  the  rule  apply  to  the  purchase  of  a  life  inte- 
rest in  stock  sold  before  the  Master,  the  purchaser  being 
entitled  to  a  dividend  becoming  due  on  the  day  following 
the  sale.  (Anson  v.  Towgood,  1  J.  &  W.  637.) 

On  the  llth  of  August,  1806,  an  annuity,  secured  by 
bond,  and  payable  quarterly,  viz.  on  the  5th  January,  5th 
April,  5th  July,  and  5th  October,  was  sold  before  the  Mas- 
ter. The  report  was  confirmed  in  Michaelmas  term.  The 
purchaser  was  ordered  to  pay  interest  from  the  very  day 
upon  which  he  could  have  confirmed  his  report,  viz.  the 
first  seal  before  Michaelmas  term.  (Twigg  v.  Fifield,  13 
Ves.  517.) 

The  order  for  the  purchaser  to  pay  in  his  purchase- 
money  recites  so  much  of  the  ordering  part  of  the  decree 
as  directs  a  sale ;  that  the  sale  took  place ;  that 

»Eng.  Chan.  Reps.  i.  60.        blb.  ii.  456. 
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was  allowed  the  purchaser,  and  that  the  report  was  con- 
firmed absolutely  :  that  the  purchaser  is  content  with  title 
to  the  said  estate,  and  is  desirous  of  completing  his  pur- 
chase ;  and  that,  the  purchaser,  by  his  counsel,  declaring 

himself  satisfied  with  the  title — orders,  that [pur~ 

chaser]  do  on  or  before  the day  of next, 

[  *192  ]  pay  the  *sum  of  £ ,  his  purchase-money  for 

the  said  estate  or  premises,  comprised  in  the  said  lot,  No. 
— ,  into  the  Bank,  with  the  privity  of  the  accountant- 
general  of  this  Court,  to  be  there  placed  to  the  credit  of 

this  cause  :  and  thereupon,  it  is  ordered,  that  said 

be  let  into  possession  of  said  estate,  and  into  the  receipt 
of  the  rents  and  profits  thereof,  from  [the  last  quarter-day 
preceding  the  day  of  payment],  and  directs  that  the  pur- 
chase-money shall  not  be  paid  out  without  notice  to  the 
purchaser.  If  any  party  prays  that  the  money  may  be 
laid  out,  it  is  provided  for  by  the  order.  The  order  may 
include  a  direction,  that  such  deeds  and  writings  as  relate 

solely  to  the  estate  comprised  in  said  lot ,  and  also 

such  as  relate  to  the  same  jointly  with  other  estates  of  less 

value,  be  delivered  to  the  said  ,  or  to  whom  he 

shall  appoint,  he  submitting  to  produce  such  last-mentioned 
deeds  and  writings  on  necessary  occasions,  and  to  enter 
into  a  covenant  for  that  purpose ;  and  to  give  attested 
copies  thereof  when  required,  at  the  expense  of  the  party 
requiring  the  same.  But  as  to  such  of  the  deeds  and  writ- 
ings as  relate  to  the  said  estate  purchased  by  him,  jointly 
with  other  estates  of  greater  value,  he  is  to  have  attested 
copies  thereof  at  the  expense  of  the  estate  ;  and  the  person 
entitled  to  such  estates  of  greater  value,  is  to  execute  to 
him  the  like  covenants  to  produce  such  deeds  and  writings 
on  necessary  occasions;  and  in  case  any  dispute  shall 
arise  between  the  parties,  touching  the  copies  of  any  par- 
ticular deed  or  writing  relating  to  title,  the  said  Master  is 
to  settle  the  same. 

If  the  decree  has  omitted  to  provide  for  it,  add,  "  That 
all  proper  parties  do  join  and  execute  proper  conveyances 

of  the  estate,  to  the  said ,  or  as  he  shall  direct,  such 

conveyances  to  be  settled  by  the  Master,  in  case  the  par- 
ties differ  about  the  same." 

If  the  estate  be  subject  to  an  incumbrance,  which 
[  *193  ]  appears  *upon  the  report,  the  purchaser  should, 
after  giving  notice  of  his  intention,  apply  to  the  Court  for 
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leave  to  pay  off  the  charge,  and  to  pay  the  residue  of  the 
purchase-money  into  the  bank.  But  where  the  incum- 
brance  on  the  estate  does  not  appear  on  the  report,  and 
any  of  the  parties  refuse,  or  are  incompetent  to  consent, 
a  purchaser  cannot  apply  any  part  of  his  purchase-money 
in  discharge  of  the  incumbrance,  though  perhaps,  if  the 
parties  be  all  competent  to  consent,  and  do  consent,  it  may 
be  done.  (1  Sugd.  V.  &  P.  61.) 

Where  two  or  more  persons  purchase  one  lot,  the  money 
must  be  paid  all  together ;  the  Court  will  not  allow  them 
to  pay  their  proportions  separately,  on  account  of  the  con- 
fusion which  might  ensue.  (I  Sugd.  V.  &  P.  61.) 

If  a  purchaser  is  not  satisfied  with  the  title,  but  is  desir- 
ous of  being  exempt  from  the  payment  of  interest  on  his 
purchase-money,  his  only  course  appears  to  be  to  move  on 
notice,  that  he  may  be  at  liberty  to  pay  in  his  purchase- 
money,  without  prejudice  to  any  question  as  to  the  title, 
and  sometimes  it  is  arranged  that  he  may  be  let  into  pos- 
session, &c.  Such  an  order  was  made  by  the  Vice  Chan- 
cellor in  Maurice  v.  Wainwright;  (7th  November,  1833  ;) 
but  the  exemption  from  payment  of  interest  seems  to 
depend  upon  the  circumstances. 

When  the  order  for  the  purchaser  to  pay  in  his  purchase- 
money  is  drawn  up,  passed,  and  entered,  it  is  taken  to  the 
accountant-general's  clerk  by  the  purchaser's  solicitor, 
who  bespeaks  a  direction  from  the  accountant-general  to 
pay  in  the  purchase-money ;  the  accountant-general's  clerk 
prepares  the  direction,  which  is  signed  by  the  accountant- 
general.  The  direction  is  taken  to  the  Chancery-office 
Bank,  and  the  money  is  paid  into  the  Bank  in  the  usual 
*way.  On  paying  in  the  money  a  receipt  is  given,  [  *194  ] 
which  is  filed  at  the  accountant-general's  office,  Chancery 
Lane,  and  an  office  copy  of  it  made,  which  the  solicitor 
usually  finds  ready  for  him,  about  three  weeks  after  the 
certificate  has  been  filed. 

If  interest  is  to  be  paid  in,  an  affidavit  is  made,  that  the 

interest  on  the  sum  of  £ ,  being  the  purchase-money 

for  the  premises,  comprised  in  lot,  No.  ,  and  that 

interest  on  the  sum  of  £ ,  being  the  value  of  the  timber 

thereon,  from  the  day  of ,  at  the  rate  of  five 

per  cent,  per  annum,  amount  to  the  two  several  sums  of 

£ ,  and  £ and  no  more. 

16* 
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When  the  purchaser  has  paid  in  the  purchase-money, 
the  vendor's  solicitor,  or  some  one  in  his  name,  signs  one 
of  the  printed  requests  kept  at  the  accountant-general's 
office,  desiring  that  the  same  may  be  laid  out  in  the 
purchase  of  three  per  cent,  consols.  Pursuant  to  this 
request  and  the  authority  in  the  order,  the  purchase- 
money  is  invested  by  the  accountant-general,  and  a  certi- 
ficate of  such  investment  may  be  procured  by  applying 
at  his  office,  about  three  weeks  after  the  request  has  been 
left. 

The  purchaser's  solicitor  then  prepares  his  conveyance, 
at  his  own  expense,  which  is  perused  by  all  parties  who 
are  required  to  execute  the  same.  If  the  vendor  is  not 
an  executing  party,  he  is  not  allowed  for  the  expense  of 
perusing  the  conveyance.  The  conveyance  being  settled, 
the  vendors  must  procure  the  same  to  be  executed  by  all 
necessary  parties.  The  expense  attending  the  execution 
of  the  conveyance  is  always  borne  by  the  vendor.  (1  Sug. 
Y.  &  P.  450.) 

When  the  conveyance  is  executed,  the  title  deeds  are 
delivered  over  to  the  purchaser.  If  there  are  several  lots, 
[  *195  ]  *and  the  title-deeds  relate  to  them  all,  the  con- 
ditions of  sale  usually  provide,  that  the  deeds  shall  be 
given  up  to  the  purchasers  of  the  largest  lot ;  and  that 
such  purchasers  shall  enter  into  a  covenant  to  produce 
the  same  :  and  that  the  purchasers  of  the  smaller  lots  shall 
have  attested  copies  at  their  own  expense.  In  Kinnard 
v.  Christie,  (March,  1809,)  Lord  Eldon  determined,  that 
the  purchaser  of  the  largest  lot  is  to  have  the  title-deeds, 
and  not  the  purchaser  of  several  lots,  which  several  lots 
together  were  larger  than  the  largest  single  lot. 

If  the  title-deeds  have  been  left,  and  are  in  the  Master's 
office,  or  in  the  hands  of  the  clerk  in  court,  it  is  the  duty 
of  the  vendor  to  get  them  out,  and  deliver  them  to  the 
purchaser,  at  the  expense  of  the  estate.  If  the  parties  in 
the  cause  will  and  can  consent,  the  order  will  be  obtained 
upon  a  petition  or  motion  as  of  course.  In  the  one  case, 
upon  the  petition  being  signed  by  the  clerk  in  court  of  all 
the  parties,  excepting  the  clerk  in  court  of  the  petitioner ; 
in  me  other,  on  consent  briefs,  signed  by  counsel,  being 
produced  on  behalf  of  all  such  parties.  If  the  parties  will 
not,  or  are  not  competent  to  consent,  a  notice  of  motion 
is  given,  and  the  order  may  be  made  upon  an  affidavit  of 
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service.  One  order  may  include  the  delivery  of  all  the 
deeds  to  the  different  purchasers. 

At  the  time  when  the  conveyance  is  executed,  and  the 
deeds  or  attested  copies  are  delivered  up  to  the  purchaser, 
it  is  prudent  for  the  vendor's  solicitor  to  procure  a  written 
authority  from  the  purchaser  to  consent  in  his  name  to 
the  distribution  or  payment  of  the  purchase-money,  as  the 
Court  may  direct.  If  this  authority  is  not  obtained,  it 
will  be  necessary  to  apply  to  the  purchaser  for  a  consent, 
or  to  serve  him  with  a  written  notice,  before  any  part  of 
the  *purchase-money  can  be  taken  out  of  court ;  [  *196  ] 
and  the  decree  or  order  for  the  payment  or  distribution  of 
such  money,  or  any  part  of  it,  can  only  be  made  on  such 
consent,  or  on  an  affidavit  of  notice  to  the  purchaser,  and 
an  affidavit  that  the  conveyance  to  him  has  been  executed. 
(Noel  v.  Weston,  April,  1821 ;  Newton  v.  Bradshaw,  2d 
July,  1804.) 

Although  the  purchase-money  is  not  to  be  paid  out 
without  notice  to  the  purchaser,  he  is  not  bound  to  see  to 
the  application  of  it.  Neither  is  a  purchaser  under  a 
decree  affected  by  irregularities  and  defects  in  the  decree, 
by  which  the  application  of  the  money  may  not  have  been 
properly  secured;  (Curtis  v.  Price,  12  Ves.  89  ;)[a]  but 
he  is  bound  to  see  that  the  sale  is  made  according  to  the 
decree.  (1  Sudg.  V.  &  P.  58.)  It  is  no  objection  on  the 
part  of  a  purchaser  of  land  by  a  Master,  that  more  land 
has  been  sold  than  is  necessary  for  the  purposes  of  the 
testator's  will.  (Lutwych  v.  Winford,  2  Bro.  C.  C.  248.) 

A  purchaser  cannot  prevent  the  distribution  of  a  fund 
arising  from  purchase-money,  because  the  heir  is  an  infant, 
or  retain  a  part  of  the  purchase-money,  to  answer  the 
expense  of  a  fine  contingent  on  his  dying  under  age. 
(Morris  v.  Clarkson,  3  Swanst.  558.) 

[a]  A  purchaser  at  a  chancery  sale  is  not  answerable  for  any  disposition  which  the 
Court  may  make  of  the  purchase-money.    Brown  v,  Wallace,  4  Gill  &  Johns.  479. 
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CHAPTER  XIX. 

SUBSTITUTED  PURCHASER. 

Upon  what  terms  a  substituted  purchaser  allowed,  197.    How  order  for  obtained,  198. 
Effect  of  purchaser  selling  at  a  profit  before  purchase  confirmed,  198. 

THE  Court  will  not  allow  another  person  to  be  substi- 
tuted for  the  purchaser,  even  though  the  purchaser  con- 
sent, excepting  upon  the  terms  of  such  person  paying  the 
purchase-money  into  court,  and  upon  his  making  an  affi- 
davit that  there  has  been  no  under  bargain.  (Rigby  v. 
M'Namara,  6  Ves.  515.  Vale  v.  Davenport,  6  Ves.  615.)[a] 
Before  the  time  of  Lord  Eldon,  the  Court  appear  to  have 
allowed  one  purchaser  to  be  substituted  for  another,  if 
such  purchaser  consented,  without  requiring  an  affidavit 
that  there  was  no  under  bargain.  In  Matthew  v.  Stubbs, 
2  Bro.  C.  C.  391,  a  motion  was  granted  by  consent  to 
substitute  one  purchaser  for  another,  merely  upon  the  alle- 
gation that  one  party  was  agreeable  to  complete  his  pur- 
chase, and  the  other  willing  to  take  it  at  the  price  which 
had  been  bidden ;  but  such  is  not  the  present  practice. 

One  purchaser  may  be  discharged,  and  another  substi- 
tuted by  consent,  where  the  Court  is  satisfied  there  has 
been  a  mistake,  and  there  has  been  no  underhand  bargain  ; 
and,  under  circumstances,  a  purchaser  may  be  discharged 
altogether  from  his  purchase.  If  an  agent,  instructed  to 
purchase  for  his  principal,  sign  the  agreement  in  his  own 
[  *198  ]  *name  instead  of  as  agent  for  another,  the  Court 
by  consent,  and  upon  an  affidavit  of  the  fact,  will  allow 
such  principal's  name  to  be  substituted  for  the  supposed 
purchaser.  So  also  if  a  person  is  desirous  of  being  substi- 
tuted for  the  purchaser,  the  Court,  upon  the  purchaser's 
consent,  and  being  satisfied  by  affidavit  that  there  is  no 
underhand  bargain,  and  upon  the  substituted  purchaser 
paying  the  purchase-money  into  court,  will  order  such 
substitution. 

[a]  "  It  is  the  constant  practice  of  this  court,  to  permit  the  purchaser  at  a  Master's 
gale  to  assign  his  bid,  and  to  direct  the  conveyance  to  be  made  to  the  assignee;  without 
prejudice,  however,  to  any  equitable  rights  or  liens  of  third  persons,  as  against  the 
original  purchaser,  which  may  have  become  vested  before  such  assignment  of  his  bid." 
Par  Chancellor  Walworth,— Proctor  v.  Farnan,  5  Paige,  619,  620. 
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The  Court  will  not  discharge  the  solicitor  in  the  cause 
from  a  purchase  before  the  Master  which  he  made  with  a 
view  of  preventing  a  sale  at  an  undervalue.  (Nelthorpe 
v.  Pennyman,  14  Ves.  517.) 

To  obtain  liberty  for  one  person  to  be  substituted  for 
another  as  the  purchaser,  a  notice  of  motion  is  served  on 
such  purchaser,  or  on  his  solicitor  or  town  agent,  and  on 
the  clerks  in  court  of  all  the  parties  in  the  cause  to  the 

effect,  "  that  upon  — —  paying  into  court /.  (the 

amount  of  the  purchase-money,)  he  may  be  substituted,  as 
the  purchaser,  for  A.  B. ;  and  that  A.  B.  may  thereupon 
be  discharged."  In  support  of  this  application  there  is  an 
affidavit  that  there  is  no  under  bargain.  The  order  is 
made  on  the  purchaser's  consent,  and  on  an  affidavit  of 
the  service  of  the  notice  of  motion. 

If  the  purchaser  resell  at  a  profit  behind  the  back  of  the 
Court,  before  his  purchase  is  confirmed,  the  second  pur- 
chaser is  considered  a  substituted  purchaser,  and  must 
pay  the  additional  price  into  court,  for  the  benefit  of  the 
estate.  (1  Sugd.  V.  &  P.  57.) 

A  purchaser  under  a  decree  agreed  to  sell  the  lots  he 
had  purchased  to  A.,  and  died,  his  heir  being  abroad. 
Ordered  that  A.  should  be  substituted  for  him  as  the  pur- 
chaser, and  should  be  at  liberty  to  pay  the  purchase-money 
into  court,  and  be  let  into  possession.  (Pearce  v.  Pearce, 
7  Sim.  138.) 
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CHAPTER  XX. 

PROCEEDINGS  TO  COMPEL  THE  COMPLETION  OF  A  PURCHASE. 

Duties  and  rights  of  the  vendor's  solicitor,  200.  If  the  purchaser  does  not  take  the 
Master's  report  of  purchase,  what  steps  vendor's  solicitor  should  take,  201.  Motion 
for  purchaser  to  pay  in  purchase-money,  201.  Where  reference  of  title  directed,  202. 
Where  purchase-money  ordered  to  be  paid,  203.  If  purchaser  a  peer  or  member  of 
parliament,  203.  Remedy  by  resale,  204.  Terms  of  order  for  resale,  204.  Applied 
when  purchaser  insolvent,  205.  Where  necessity  to  file  a  bill  to  compel  purchaser 
to  complete,  206.  How  completion  of  purchase  enforced,  if  report  of  purchase  taken, 
but  not  filed,  207.  If  taken  and  filed,  but  not  confirmed,  207.  If  confirmed  nisi, 
but  not  absolutely  ;  if  confirmed  absolutely,  but  no  order  to  pay  in  purchase-money, 
207.  Reference  as  to  compensation  to  a  purchaser,  208.  Reference  of  title  after 
decree,  209.  Order  for,  209.  Report  upon  title,  and  exceptions  to  same,  210.  If 
the  Master  reports  in  favour  of  the  title,  210.  If  against  the  title,  2]  1.  If  opinion 
that  title  doubtful,  211.  Settling  the  conveyance,  212.  How  possession  of  purchased 
premises  obtained,  213. 

IN  the  last  two  chapters  have  been  detailed  a  concise 
epitome  of  the  progress  of  the  proceedings  from  the  decree 
for  a  sale,  down  to  the  execution  of  the  conveyance  in  a 
case,  where  all  parties  are  desirous,  and  concur  in  carry- 
ing the  same  into  effect,  and  where  no  obstacles  arise  from 
the  nature  of  the  title,  or  on  any  other  grounds,  to  impede 
the  completion  of  the  purchase.  It  will  be  convenient  now 
to  consider  the  several  obstacles  which  usually  prevent  or 
delay  the  completion  of  a  purchase,  and  in  what  manner 
they  may  best  be  overcome. 

Before  explaining  the  manner  in  which  the  purchaser 
[  *200  ]  under  *a  decree  may  be  compelled  to  complete 
his  purchase,  it  may  be  useful  to  premise  that  the  vendor's 
solicitor,  or  the  party  having  the  conduct  of  the  sale,  is 
entitled  to  prepare  the  abstract  of  the  title  for  the  pur- 
chaser; that  it  is  his  province  to  answer  and  satisfy  all 
inquiries  made  by  the  purchaser ;  that  it  is  his  duty  to 
compel  the  purchaser  to  confirm  his  report,  and  to  oblige 
him  to  pay  in  his  purchase-money,  and  that  if  there  is  a 
reference  to  the  Master  to  inquire  whether  a  good  title 
can  be  made,  that  he  is  the  only  party  strictly  entitled  to 
the  costs  of  attending  before  the  Master  during  the  inves- 
tigation. This  last  point  was  so  decided  by  the  Master 
in  a  cause  of  Chillingworth  v.  Chillingworth,  MS.,  where 
only  the  party  conducting  the  sale  was  allowed  to  attend 
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before  the  Master  on  the  reference  of  title.  This  is  an 
exception  to  the  rule,  that  all  parties  interested  in  a  pro- 
ceeding are  allowed  to  attend,  and  the  ground  of  the  excep- 
tion appears  to  be,  that  inasmuch  as  the  other  parties  are 
not  cognizant  of  the  proceedings  between  the  vendor's 
and  the  purchaser's  solicitors  on  the  title  out  of  the  Mas- 
ter's office,  and  inasmuch  as  the  inquiry  before  the  Master 
is  a  continuation  of  such  investigation,  that  the  same  rea- 
son which  renders  their  assistance  useless  in  the  one  case, 
makes  it  so  in  the  other. 

If  the  deeds  are  in  the  hands  of  a  third  person,  and  he 
is  a  party  to  the  suit,  the  Master  is  at  liberty,  under  the 
power  contained  in  the  decree,  on  a  warrant  taken  out  for 
the  purpose,  to  order  him  to  produce  and  leave  the  same 
in  his  office,  but  if  such  production  is  only  required  by  the 
vendor,  to  enable  him  to  make  out  an  abstract  of  title, 
and  the  party  holding  the  deeds  tenders  him  a  copy  of  the 
abstract,  and  offers  no  obstacles  to  the  purchaser  examin- 
ing *the  same  with  the  deeds ;  the  Masters  are  [  *201  ] 
very  reluctant  to  cause  the  deeds  to  be  produced  merely 
that  the  vendor's  solicitor  may  have  the  fee  for  drawing 
the  abstract,  instead  of  the  party  holding  the  deeds.  If  an 
abstract  of  the  title,  or  any  part  of  it,  is  in  existence,  the 
vendor's  solicitor  should,  if  possible,  obtain  a  copy  of  it, 
as  if  he  could  have  obtained  it,  he  will  not  be  allowed  for 
drawing  a  fresh  abstract. 

Having  made  these  preliminary  observations,  I  now 
proceed  to  explain  the  manner  of  compelling  a  purchaser 
to  complete  his  purchase.[a]  If  the  purchaser  does  not 
take  the  Master's  report,  certifying  him  to  be  the  highest 

bidder  of  lot ,  the  vendor's  solicitor  gives  him  notice 

that,  unless  he  takes  and  confirms  it  within  a  given  time, 
that  he,  the  vendor's  solicitor,  will  do  so  for  him.  If  the 
purchaser  delays  after  this  notice  to  take  the  report,  the 
vendor's  solicitor  should  take  it,  and  file  and  confirm  it, 
by  orders  nisi  and  absolute  in  the  usual  way. 

It  is  necessary  that  the  report  should  be  confirmed  abso- 
lutely before  any  steps  are  taken  by  the  vendor  to  compel 
the  purchaser  to  complete;  and  a  motion  that  the  pur- 

[a]  Where  a  person  becomes  a  purchaser  under  a  decree  of  the  Court  of  Chancery,  he 
submits  himself  to  the  jurisdiction  of  the  Court,  in  that  suit,  as  to  all  matters  connected 
with  such  sale,  or  relating  to  him  in  the  character  of  purchaser.  Requa  v.  Rea,  2  Paige, 
339.  And  he  will  be  compelled  to  execute  the  contract,  on  summary  application,  with- 
out a  bill*  See  the  cases  cited,  Vol.  I.  p>  441,  note  [a]. 


201  PROCEEDINGS  TO  COMPEL 

chaser  might  pay  in  his  purchase-money  within  a  given 
time  before  the  report  had  been  confirmed,  was  refused. 
(Anon.  2  Ves.  335.) 

Having  confirmed  the  report,  the  vendor's  solicitor 
serves  a  notice  of  motion(l)  on  the  purchaser,  (which 
service  need  not  be  personal,)  that  he  may  be  ordered  to 

pay  in  his  purchase-money  on  or  before  the day  of 

[  *202  ] .(2)  The  ^notice  also  asks  that  the  pur- 
chaser may  pay  the  costs  of  the  application,  and  of  taking 
and  confirming  the  Master's  report  of  purchase.  An  office 
copy  of  the  affidavit  of  the  service  of  the  notice  of  motion 
should  be  in  court  on  the  day  of  the  motion. 

Upon  the  hearing  of  this  motion  the  Court  either  makes 
the  order  in  the  terms  of  the  notice,  or  directs  a  reference 
to  the  Master  to  inquire  whether  a  good  title  can  be  made 
to  the  premises  in  question. 

If  the  purchaser  is  a  party  in  the  cause,  as,  for  instance, 
a  defendant,  and  a  motion  is  made  against  him,  it  is  not 
competent  to  the  plaintiff  to  read  his  answer  against  him 
on  such  motion,  without  giving  notice  to  that  effect.  In 
Fournier  v.  Duke  of  Kent,  MS.,  this  objection  was  taken 
and  allowed  where  the  party  wished  to  show  from  the 
defendant's  answer  that  he  was  a  trustee. 

If  the  purchaser  appears  on  the  motion,  he  is  entitled 
to  have  a  reference  of  title,  unless  by  any  act  he  has 
accepted  the  title  j(3)  or  if  he  has  no  objection  to  the 
title,  he  may  claim  a  reference  to  the  Master  to  ascertain 
if  he  is  entitled  to  any  compensation  in  consideration  of  a 
deficiency  in  quantity,  or  otherwise,  [a]  If  he  does  not 
appear,  the  practice  appears  to  have  varied,  in  some  cases 
the  order  following  the  terms  of  the  notice,  in  others, 
directing  a  reference  of  title.  It  would  appear  from  a 

(1)  This  mode  of  enforcing  payment  of  the  purchase-money  is   only  used  against 
purchasers  who  are  not  parties  to  the  suit,  and  is  not  applicable  to  a  defendant  in  a  suit 
for  a  specific  performance,  who  is  proceeded  against  by  a  writ  of  execution  and  attach- 
ment. 

(2)  In  Child  v.  Lord  Abingdon,  1  Ves.  94,  the  purchaser  lived  in  Westmoreland,  and 
on  the  motion  for  the  purchaser  to  pay  in  his  purchase-money,  the  notice  went  on  to  ask 
that  he  should  appoint  a  clerk  in  court,  but  the  Court  refused  to  order  the  purchaser  to 
appoint  a  clerk  in  court. 

(3)  If  a  purchaser  enters  into  possession,  he  will  be  compelled  to  pay  the  purchase- 
money  into  court,  although  he  entered  with  the  permission  of  the  parties  of  the  cause. 
1  Sugd.  V.  &,  P.  62. 

[a]  As  to  proceedings  on  a  reference  as  to  compensation  to  a  purchaser,  see  post,  208, 
and  notes. 
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MS.  note  of  a  decision  of  Lord  Erskine,  that  if  the  pur- 
chaser does  not  appear  upon  a  motion  to  pay  in,  the  Court 
will  order  a  reference  of  title,  and  if  a  good  title  is  report- 
ed, will  then  order  payment  of  the  purchase-money  into 
court.  (1  Sugd.  V.  &  P.  60.) 

*If  the  payment  of  the  purchase-money  is  [  *203  ] 
directed,  the  order  is  drawn  up,  either  on  the  appearance 
of  the  purchaser,  by  his  counsel,  or  upon  an  affidavit  of 
service  of  the  notice  of  motion.  When  the  order  has  been 
duly  passed  and  entered,  a  copy  of  it  is  served  personally 
on  the  purchaser.  If  the  money  is  not  paid  in,  a  notice  of 
motion  is  served  personally  on  the  purchaser,  that  he  may 
pay  in  the  purchase-money  within  —  days,  or  stand  com- 
mitted to  His  Majesty's  prison  of  the  Fleet.  On  an  affi- 
davit of  the  personal  service  of  the  first  order,  and  of  this 
notice  of  motion,  the  Court  directs  that  the  purchaser  do 
pay  in  within  a  given  time,  or  stand  committed.  (Lands- 
down  v.  Elderton,  14  Ves.  512.)  A  copy  of  this  order  is 
served  personally  on  the  purchaser,  and  on  an  affidavit  of 
such  service,  and  on  the  production  of  the  accountant- 
general's  certificate,  that  the  money  has  not  been  paid  in, 
an  order  is  made  on  a  motion  as  of  course,  that  the  pur- 
chaser do  stand  committed  to  the  prison  of  the  Fleet. 
The  warrant  for  committal  is  signed  by  the  Lord  Chan- 
cellor, and  the  purchaser  is  handed  over  to  the  Fleet.  In 
the  first  two  orders  a  time  must  be  fixed. 

If  the  purchaser  is  a  peer  or  a  member  of  parliament, 
instead  of  serving  a  notice  of  motion  that  he  may  pay  in 
within  a  given  time,  the  vendor's  solicitor  moves  that  he 
may  pay  in  his  purchase-money  within  a  given  time,  or 
for  a  sequestration  nisi,  which  is  granted  as  a  motion  of 
course.  If,  at  the  expiration  of  eight  days  after  the  per- 
sonal service  of  the  order  nisi  the  money  is  not  paid  in, 
upon  a  motion  of  course,  supported  by  an  affidavit  of  such 
personal  service,  and  the  accountant-general's  certificate 
of  the  money  not  having  been  paid  in,  the  order  is  made 
absolute,  and  a  sequestration  issues. 

If  the  vendor's  solicitor  is  advised  that  it  is  not  prudent 
*to  incur  the  expense  of  proceeding  against  the  [  *204  ] 
purchaser,  to  compel  him  to  complete  in  the  manner  detail- 
ed, he  is  at  liberty,  immediately  the  report  of  the  purchase 
has  been  absolutely  confirmed,  but  not  before,  to  serve  a 
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notice  of  motion  on  the  purchaser,  or  on  his  solicitor,  that 
he  may  he  ordered  to  pay  in  his  purchase-money  within  a 
given  time,  or  in  default  thereof,  that  he  may  be  dis- 
charged from  his  bidding,  and  that  the  lot  purchased  by 
him  may  be  re-sold.  (See  1  Sugd.  V.  &  P.  60.)  The 
motion  is  usually  supported  by  an  affidavit  of  the  facts, 
showing  that  the  purchaser  has  neglected  to  comply  with 
the  conditions  of  sale,  in  not  paying  in  his  purchase-money 
within  the  time  therein  limited ;  and  that  the  vendor,  on 
his  part,  has  done  all  that  was  required  of  him  by  such 
conditions.[a] 

The  order  is  drawn  up  on  the  terms,  that  A.  B.,  who 
has  been  allowed  the  purchaser  of  the  premises,  comprised 

in  lot ,  part  of  the  estate  in  question  in  this  cause,  at 

the  sum  of  £ ,  do  within pay  into  court,  &c.  the 

said  sum  of  £ ,  or  in  default  thereof  that  he  may  be 

discharged  from  such  purchase.  And  the  order  directs 
the  premises  comprised  in  the  said  lot  to  be  re-sold,  either 
by  public  auction  or  private  contract,  with  the  approbation 

[a]  It  has  been  already  seen,  (ante,  174,  note  [a],)  that  where  the  purchaser  has  been 
misled  by  the  terms  of  sale,  he  will  not  be  compelled  to  complete  the  purchase. 

So,  also,  the  Court  will  not  compel  him  to  take  the  title,  where,  by  the  fault  of  the 
parties,  the  completion  of  the  sale  has  been  delayed  so  long  that  he  cannot  have  the 
benefit  of  his  purchase,  substantially,  as  if  the  sale  had  been  completed  at  the  time  con- 
templated by  the  terms  of  sale.  Jackson  v.  Edwards,  7  Paige,  386;  S.  C.  on  appeal,  S'2 
Wend.  498.  See  also,  Benedict  v.  Lynch,  1  Johns.  Ch.  Rep.  370. 375.  379.  Nor  where 
the  title  does  not  appear  to  be  good.  As  where  an  objection  was  taken  to  a  title  derived 
under  a  decree  in  partition,  that  the  complainant  was  a  feme  covert,  and  that  her  hus- 
band was  not  joined  with  her  as  a  party  to  the  suit,  and  where  it  appeared,  from  the  affi- 
davits on  the  part  of  the  purchaser,  to  be  a  matter  of  doubt,  whether  the  complainant 
was  not  a  married  woman,  a  marriage  in  fact  having  been  solemnized  between  her  and 
a  man  who  claimed  to  be  her  husband,  the  Court  refused  to  compel  the  purchaser  to  take 
the  title,  until  the  complainant  should  have  established  the  fact,  upon  a  reference,  that  the 
alleged  marriage  was  illegal  and  void.  Spring  v.  Sandford,  7  Paige,  550. 

A  purchaser  is  entitled  to  require  a  title  which  is  good  both  in  law  and  equity ;  and 
he  cannot  be  compelled  to  receive  a  good  legal  title,  it'  it  is  liable  to  be  litigated  in  con- 
sequence of  some  valid  equitable  claim  which  may  be  brought  against  it.  Morris  v. 
Mowatt,  2  Paige,  586.  But  if  there  be  no  reasonable  grounds  of  suspicion  against  the 
title,  he  will  be  compelled  to  complete  the  purchase.  Matter  of  Browning,  2  Paige,  64. 
It  is  not  enough,  that  there  is  a  possibility  that  some  person,  other  than  the  parties  in 
the  suit,  has  an  interest  in  the  premises,  where  there  is  uo  probability  that  any  such 
interest  exists.  Dunham  v.  Minard,  4  Paige,  441. 

Where  the  object  of  a  purchaser  is  not  defeated,  and  the  purchaser  is  not  injured  by 
the  contract  being  enforced,  he  cannot  be  permitted  to  abandon  it.  A  purchaser,  claim- 
ing to  be  discharged  from  his  contract,  should  make  out  a  fair  and  plain  case  for  relief; 
and  it  is  not  every  defect  in  the  subject  sold,  or  variation  from  the  description,  that  will 
avail  him.  If  he  gets  substantially  what  he  bargains  for,  he  must  take  a  compensation 
for  the  deficiency.  Chancery  weighs  the  object  and  inducement  of  the  purchase:  and 
looking  to  the  merits  and  substantial  justice  of  each  particular  case,  if  the  sale  be  fair, 
relieves  or  not,  from  the  purchase,  according  as  the  character  of  the  transaction  and 
circumstances  may  appear  to  require.  Weems  v.  Brewer,  2  Harr.  &  Gill,  390. 

The  principles,  by  which  the  Court  is  governed,  in  applications  of  this  nature,  are 
similar  to  those  which  govern  in  cases  of  specific  performance;  as  to  which,  see  Vol.  I. 
p.  489,  note  [a].  See  also,  post,  208,  notes  [a],  [6J. 
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of  the  Master,  and  directs  the  costs,  charges,  and  expenses, 
incurred,  or  to  be  incurred  in  such  rersale,  the  costs  of  this 
application,  and  the  loss  or  deficiency,  if  any,  that  may 
arise  from  the  said  premises  being  re-sold,  to  be  paid  by 

the  said .     It  sometimes  happens  that  the  purchaser 

is  a  party  to  the  suit,  and  that  he  may  be  entitled  to  a 
share  of  the  produce  of  the  sale  ;  in  such  case,  the  Court 
will  sometimes  reserve  the  question  by  whom  the  costs, 
charges,  and  expenses  of  the  re-sale,  the  costs  of  the  appli- 
cation, and  of  the  loss  or  deficiency  is  to  be  borne. 

*If  it  appears  to  the  satisfaction  of  the  Court  [  *205  ] 
that  the  purchaser  is  insolvent,  and  incapable  of  complet- 
ing his  purchase,  an  order  may  be  made  at  once  to  dis- 
charge the  purchase,  and  for  a  re-sale  of  the  lot.  In  Hod- 
der  v.  Ruffin,  1  V.  &  B.  544,  the  plaintiff  moved  to  discharge 
the  purchaser,  and  that  the  estate  might  be  re-sold  with 
the  approbation,  &c.  of  Master,  &c.  The  motion  was 
supported  by  an  affidavit,  that  the  purchaser,  after  the 
confirmation  of  the  report,  was  confined  for  debt  in  the 
King's  Bench  prison,  ftnd  was,  as  deponent  believed,  wholly 
insolvent  and  incapable  of  completing  the  purchase.  The 
purchaser  was  served  but  did  not  appear,  and  the  order 
was  made  as  prayed. [a]  So  upon  the  sale  of  a  reversion, 
if  the  terms  provide,  that  the  purchase-money  shall  be  paid 
by  a  certain  time,  and  default  is  made  by  the  purchaser, 
the  vendor  is  discharged  from  his  contract.  (Newman  v. 
Rogers,  4  Bro.  C.  C.  391.) 

In  Sanders  v.  Gray,  Reg.  Lib.  1811,  fo.  1090,  an  order 
was  made  for  the  purchaser  to  complete  his  purchase,  or 
that  the  estate  should  be  re-sold,  and  the  order  directed 
the  purchaser  in  the  last  alternative,  to  pay  the  deficiency 
and  the  costs  occasioned  by  his  not  completing  his  pur- 
chase, and  of  the  re-sale.  In  Fournier  v.  Duke  of  Kent, 
25th  March,  1829,  the  following  notice  of  motion  was 
given : — that  the  purchaser  may  pay  in  his  purchase- 
money  within  a  certain  time,  or  that  it  may  be  referred, 
without  further  order,  to  the  Master  to  re-sell  the  pre- 
mises ;  and  that  in  case  the  money  to  be  produced  by  such 
sale  should  not  amount  to  the  sums  at  which  the  said 

became  the  purchaser,  including  interest  on  his 

said  purchase-money,  from  the  time  at  which  the  same 

[a]  If  a  purchaser  has  no  design  to  baffle  the  Court,  and  is  unable  to  comply,  he  may 
be  discharged,  on  payment  of  costs.  Dcaver  v.  Reynolds,  1  Bland,  50. 
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ought  to  have  been  paid,  together  with  all  costs,  charges, 
and  expenses  of,  attending,  and  incidental  to  such  sale, 

[  *206  ]  that  the  said may  make  *good,  and  pay 

to  the  plaintiffs  and  defendants  the  amount  of  such  defi- 
ciency, costs,  charges,  interest  and  expenses,  and  all  loss 

which  shall  have  been  occasioned  to  the  estate  of , 

by  reason  of  the  said having  been  such  purchaser, 

and  having  failed  to  complete  his  said  purchase  ;  and  that 
a  reference  be  directed  to  ascertain  the  amount  of  such 
deficiency  (if  any),  and  tax  and  settle  the  costs,  charges, 
and  expenses,  interest  and  loss,  as  aforesaid ;  and  that  the 

money  deposited,  or  otherwise  paid  by ,  or  which 

shall  be  paid  under  or  in  pursuance  of  the  order  to  be 
made  on  this  motion,  or  otherwise,  may,  in  the  first  place, 
be  applied  to  make  good  what  the  Master  shall  find  due 

from  said  ,  and  that  if  there  should  be  any  excess 

at  such  re-sale,  after  paying  the  aforesaid  costs,  charges, 
and  expenses  and  loss,  that  the  same,  together  with  all 

moneys  already  paid  by by  way  of  deposit,  or  on 

account  of  building  materials,  and  all  money  that  shall  be 
paid  by  him,  under  or  in  pursuance  of  this  order  or  other- 
wise, may  be  for  the  benefit  of  the  said  estate ;  and  that 
the  said may  be  ordered  to  pay  costs  of  this  applica- 
tion. An  order  was  made  by  consent  for  the  purchaser 
to  pay  in  the  purchase-money  at  a  given  time,  and  on 
payment  of  the  whole  thereof  he  was  to  be  let  into  pos- 
session, and  in  default  of  payment  the  order  was  made  in 
the  terms  of  the  notice.  (Fournier  v.  Kent,  25th  March, 
1829.) 

A  decree  had  directed  a  sale,  without  an  inquiry  whether 
the  testator  was  a  trader,  and  the  estate  was  sold.  After- 
wards the  cause  was  reheard,  and  the  decree  corrected,  it 
was  decided,  that  a  purchaser  under  the  first  decree  could 
not  be  compelled  to  complete.  (Lechmere  v.  Brazier,  2 
J.  &  W.  287.)  If  a  purchaser  under  the  decree  die,  and 
the  executors  refuse  to  pay  the  purchase-money,  they  can- 
[  *207  ]  not  be  compelled  to  pay  it  without  *the  institu- 
tion of  a  suit.  This  is  founded  upon  the  principle  of  equity 
that  the  Court  cannot  act  upon  a  person  who  is  not  a  part}r 
on  the  record,  unless  he  has  come  in,  and  done  some  act 
which  subjects  him  to  the  jurisdiction  of  the  Court.  (Lord 
v.  Lord,8  1  Sim.  503.)  A  purchaser  under  a  decree  died, 

>£ng.  Chan.  Reps.  ii.  252. 
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and  his  executors  refused  either  to  abandon  or  to  complete 
the  contract.  It  was  considered  necessary  to  file  a  bill 
making  all  parties  interested  plaintiffs. 

In  treating  as  to  the  course  to  be  pursued  to  compel  a 
purchaser  to  pay  in  his  purchase-money,  it  has  been 
assumed,  that  default  was  made  from  the  first  proceeding, 
viz.  in  not  taking  and  confirming  the  report  of  purchase. 
If  that  step,  or  any  subsequent  one  has  been  taken,  the 
process  will  be  the  same,  commencing  after  the  first 
default ;  thus  :  If  the  purchaser  has  taken  the  report  of 
purchase,  but  will  not  file  it,  the  vendor's  solicitor  procures 
from  the  Master  a  duplicate  of  the  report,  and  files  and 
confirms  the  same,  and  proceeds  to  enforce  payment  of 
the  purchase-money.  If  the  purchaser  has  taken  and  filed 
the  report,  but  not  confirmed  it,  the  vendor's  solicitor  moves 
to  confirm  it,  and  proceeds  to  procure  payment  of  the 
purchase-money  in  the  manner  before  explained.  So  if 
the  purchaser  has  confirmed  the  report  nisi,  and  neglects 
to  obtain  the  order  to  confirm  it  absolutely,  the  vendor 
may  obtain  such  order.  (Chillingworth  v.  Chillingworth,a 
1  Sim.  291.)  Or  if  he  has  confirmed  the  report  absolutely, 
but  will  not  pay  in  his  purchase-money,  the  vendor's  soli- 
citor may  move  that  he  do  pay  it  in  within  a  given  time, 
&c.  &c. ;  or  if  the  purchaser  has  obtained  the  order  to  pay 
in  his  purchase-money,  and  neglects  to  do  so,  then  the 
vendor's  solicitor  may  serve  a  notice  of  motion  that  he 

may  pay  it  in  within  days,  or  that  he  may  stand 

committed,  &c.  &c. 

^REFERENCE  AS  TO  COMPENSATION  TO  A  PURCHASER.  [  *208  ] 

Although  the  purchaser  may  be  satisfied  with  the  title, 
yet  he  may  be  entitled  to  compensation.  If  the  estate  or 
any  part  of  it  has  been  falsely  represented,  but  not  to  such 
an  extent  as  to  vitiate  the  sale ;  or  if  before  possession 
any  deterioration  has  taken  place  in  the  value  of  the  pro- 
perty, the  purchaser  is  entitled  to  compensation. 

Compensation  may  be  claimed  for  the  deficiency  between 
the  quantity  in  the  particulars  of  sale  and  the  actual  num- 

»Eng.  Chan.  Reps.  ii.  147. 
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her  of  acres.[a]  or  in  respect  of  the  buildings  on  the  pre- 
mises not  being  accurately  described,  or  for  deterioration 
since  the  purchase.[6] 

The  order  directs  a  reference  to  the  Master  to  inquire 
what  compensation  is  proper  to  be  allowed.  The  pur- 
chaser lays  a  state  of  facts  before  the  Master,  supported 
by  evidence.  If  affidavits  are  objected  to,  he  must  sup- 
port, his  facts  by  the  examination  of  witnesses.  Upon  this 
state  of  facts,  and  the  evidence,  or  if  a  counter  state  of 
facts  is  brought  in  by  the  opposite  party,  upon  a  consider- 
ation of  the  two  states  of  facts,  the  Master  reports.  If 
the  Master  has  reported  that  the  purchaser  is  entitled  to 
compensation,  a  petition  is  presented  and  served  on  the 
clerks  in  court  of  all  parties  interested,  to  confirm  the 
report,  and  for  consequential  directions.  The  order  made 
directs  the  purchaser  to  be  at  liberty  to  deduct  the  amount 
of  compensation,  and  of  the  costs  of  the  order  of  refer- 
ence, of  the  reference,  and  consequent  thereon,  and  of  the 
application,  to  be  taxed  by  the  Master,  from  the  amount 
of  his  purchase-money,  and  directs  him  to  pay  in  the 
residue  within  a  given  time.  If  the  Master  reports  against 
the  purchaser's  right  to  compensation,  when  his  report 
has  been  confirmed,  the  vendor's  solicitor  moves  that  the 
[  *209  ]  purchaser  do  pay  in  *his  purchase-money,  on  or 
before ,  and  proceed  against  him  as  before  explained. 

[a]  The  principle,  in  this  respect,  is  the  same  as  is  adopted  in  cases  of  specific  per- 
formance. In  such  cases,  it  has  been  held,  that  where  a  sale  at  auction  is  bonafide,  and 
the  title  is  good,  and  the  quantity  of  land  the  same,  and  the  description  of  it  substantially 
true,  though,  in  a  slight  degree,  variant  or  defective,  a  specific  performance  of  the  con- 
tract will  be  decreed.  As,  where  two  adjoining  lots  of  land  were  sold  together,  in  one 
parcel,  for  one  price,  and  on  one  of  the  lots  were  buildings,  which  projected  two  feet  on 
the  other  lot,  Chancellor  Kent  held,  that  this  was  not  so  material  a  defect  in  the  subject, 
or  variation  from  the  terms  of  the  description  at  the  sale,  as  would  entitle  the  purchaser 
to  abandon  the  contract.  But  as  the  projection  was  not  so  obviously  visible,  as  to  con- 
clude the  purchaser,  if  he  had  exercised  ordinary  vigilance,  and,  as  the  vendor  in  the 
advertisement  of  the  sale,  described  the  buildings  as  being  on  one  of  the  lots,  the  pur- 
chaser was  entitled  to  compensation,  for  any  diminution  of  value  arising  from  the  pro- 
jection upon  the  other  lot,  to  be  deducted  from  the  price.  King  v.  Bardeau,  6  Johns. 
Ch.  Rep.  38.  So,  also,  in  a  more  recent  case,  Chancellor  Walworth  held,  that  a  specific 
performance  will  be  decreed,  where  the  vendor  is  able  to  perform  his  agreement,  in  sub- 
stance, although  there  be  a  trifling  variation  in  the  description  of  the  premises,  or  a 
trifling  incumbrance  on  the  title,  which  cannot  be  removed,  which  is  a  proper  subject  of 
compensation  to  the  purchaser.  Winne  v.  Reynolds,  6  Paige,  407.  See  also,  Calcraft 
v.  Roebuck,  1  Ves.  221 ;  Oldfield  v.  Round,  5  Ves.  508 ;  Ellard  v.  Lord  Llandaff,  1  Ball 
&,  Beat.  241 ;  Dyer  v.  Hargrave,  10  Ves  505  ;  Halsey  v.  Grant,  13  VCB.  78  ;  Stapylton 
v.  Scott,  13  Ves.  426 ;  Horniblow  v.  Shirley,  13  Ves.  81. 

[It]  When  difficulties  arise,  to  delay  the  completion  of  a  sale  had  under  a  decree,  and, 
during  the  interval  of  making  out  the  title,  ordinary  dilapidation  takes  place,  that  is  a 
case  for  compensation;  but  if  a  destruction  of  ornamental  timber  occurs,  that  is  a 
ground  for  the  purchaser  to  be  discharged.  Magennis  v.  Fallon,  2  Moll.  576,  (12  Eng. 
Ch.  Rep.  625.) 
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It  usually  happens,  that  a  purchaser,  instead  of  waiting 
until  the  vendor  seeks  to  compel  him  to  pay  in  his  pur- 
chase-money, applies,  by  notice  of  motion,  for  a  reference 
as  to  compensation.  The  notice  is  served  on  the  clerks 
in  court  of  all  parties. 

REFERENCE  OF  TITLE  AFTER  DECREE. 

If,  on  the  first  motion  that  the  purchaser  may  pay  in 
his  purchase-money  the  purchaser  appears  and  asks  for  a 
reference  of  title,  or  if  the  Court  order  the  same,  the  inves- 
tigation of  the  title  is  proceeded  with  in  the  Master's  office, 
in  the  manner  explained  in  the  First  Volume,  493 — 497, 
and  notes. 

In  Noel  v.  Weston,  Coop.  138,  the  motion  for  the 
purchaser  to  pay  into  Court  his  purchase-money  was 
refused,  on  the  ground  that  he  was  entitled  to  a  reference. 
The  order  refers  it  to  the  Master  to  inquire  and  state  to 
the  Court  if  a  good  title  can  be  made  to  the  premises, 
comprised  in  lot  — .  In  Saville  v.  Saville,  1  P.  W.  744, 
it  is  laid  down,  that  a  purchaser  before  the  Master  sub- 
mitting to  forfeit  his  deposit,  is  not  bound  to  proceed  in 
the  purchase.  This  is  not  the  general  law  of  the  Court, 
arid  was  founded  on  the  particular  circumstances  of  the 
case.  The  Court  will  not,  upon  motion,  determine 
whether  several  lots,  forming  part  of  one  estate,  and 
bought  at  the  same  sale  by  one  purchaser,  are  or  are  not 
so  intimately  connected  in  use  and  enjoyment  that  the 
failure  of  title,  as  to  one,  will  furnish  a  defence  against 
specific  performance  as  to  the  rest;  such  an  objection 
raises  a  question  of  facts,  which  ought  either  to  be  put  in 
issue  upon  the  *pleadings,  or  be  the  subject  of  [  *210  ] 
investigation  upon  a  special  reference  to  the  Master.  (Cas- 
samajor  v.  Strode,11 2  M.  &  K.  722.) 

If,  on  a  reference  to  the  Master,  he  is  of  opinion  that 
a  good  title  can  be  shown,  he  reports  accordingly ;  this 
report  is  confirmed  by  orders  nisi  and  absolute.  When 
confirmed,  the  parties  apply,  by  motion  or  petition,  to 
complete  the  purchase.  In  Scott  v.  Livesey,b  2  S.  &  S. 
300,  one  petition  by  the  purchaser  embraced  both  the  con- 
firmation of  the  report  and  consequential  directions  ;  but 
this  was  irregular. 

»Eng.  Chan.  Reps.  viii.  190.  blb.  i.  467. 
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If  either  the  purchaser  or  the  vendor  be  dissatisfied  with 
the  Master's  report,  he  may  except  to  it  in  the  usual  way, 
having  previously  left  objections  to  the  draft  report. 

If  the  purchaser  excepts  to  the  Master's  report  of  a 
good  title,  the  exceptions  set  forth  "  that  the  Master  has 
found  a  good  title,  whereas  he  ought  to  have  found,"  &c. 
&c.  setting  forth  the  objections  to  the  title.  The  vendor 
may  present  a  petition  to  confirm  the  report,  and  for  con- 
sequential directions,  and  procure  the  same  to  come  on, 
together  with  the  exceptions.  If  the  exceptions  are  over- 
ruled, the  order  on  the  petition  is  for  a  reference  to  the 
Master,  to  compute  interest  on  -  the  principal  money,  and 
it  directs  payment  of  such  principal  and  interest,  on  or 

before ,  and  also  a  conveyance  of  the  premises.    If 

on  this  order  being  served,  the  purchaser  does  .not  pay  in 
his  purchase-money,  he  is  proceeded  against  in  the  manner 
before  explained.  (Ante,  p.  207.) 

In  arguing  the  exceptions,  a  copy  of  the  abstract  and  of 
the  evidence  in  the  Master's  office  is  furnished  to  counsel. 
If  the  exceptions  taken  by  the  purchaser  to  the  title  are 
allowed,  and  the  vendor  does  not  ask  a  reference  back  to 
[  *2ll  ]  *the  Master  to  review  his  report,  to  give  him  an 
opportunity  of  producing  further  evidence,  the  purchaser 
may  apply  by  a  notice  of  motion  to  discharge  the  contract, 
and  that  his  costs,  charges  and  expenses  may  be  taxed  and 
paid. 

If  the  Master  report  against  the  title,  the  purchaser 
confirms  the  report  by  orders  nisi  and  absolute.  If  no 
exceptions  are  taken  to  the  report,  or  if  the  vendor  excepts, 
and  the  exceptions  are  overruled,  the  purchaser  in  either 
case  may  apply  by  a  notice  of  motion  to  discharge  his 
contract,  and  for  the  taxation  and  payment  of  his  costs, 
charges  and  expenses. 

If  the  Master  report  against  the  title  to  an  estate  pur- 
chased under  a  decree,  the  purchaser  is  entitled  to  be  paid 
the  costs  of  the  reference  out  of  the  fund  in  the  cause. 
(Reynolds  v.  Blake,a  2  S.  &  S.  1 1  ?.)[«]  If  there  is  no  fund 
in  Court,  the  costs  will  be  ordered  to  be  paid  by  the 
plaintiff,  without  prejudice  to  the  question  how  such  costs 
shall  ultimately  be  satisfied.  (Smith  v.  Nelson,b  2  S.  & 

[a]  Whenever  a  purchaser  is  discharged,  he  must  also  pet  interest  on  his  deposite 
and  his  costs.     Pleasants  v.  Roberts,  2  Moll.  507,  (12  Eng.  Cli.  Rep.  588.) 
»Eng>  Chan.  Reps.  i.  373.  LIb.  i.  557. 
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S.  557.)  If  a  purchaser  makes  frivolous  objections  to  a 
title,  he  pays  the  costs ;  but  not  if  he  makes  a  fair  objec- 
tion, or  insists  on  inquiry  as  to  a  material  fact,  respecting 
which  there  is  a  fair  doubt ;  in  which  case,  if  the  report 
is  against  him,  each  party  pays  his  own  costs.  (Thorpe 
v.  Freer,  4  Madd.  466.) 

If,  on  the  argument  of  the  exceptions,  the  Court  is  of 
opinion  that  the  title  is  doubtful,  they  will  not  compel  a 
purchaser  to  take  it.  (Wheate  v.  Hall,  7  Ves.  80.  Roake 
v.  Kidd,  5  Ves.  646,  a.)[6]  Neither  will  the  Court  direct 
a  case,  without  the  consent  of  the  purchaser.  (Roake  v. 
Kidd,  5  Ves.  646,  a.)  Formerly,  a  purchaser  was  not  let 
off  upon  a  doubtful  title,  but  was  compelled  to  take  it  or 
establish  the  objection.  (Biscoe  v.  Perkins,  1  V.  &  B. 
492.) 

^SETTLING  THE  CONVEYANCE.  [    *212    ] 

If  the  parties  differ  about  the  conveyance,  the  same  is 
settled  by  the  Master,  pursuant  to  the  directions  contained 
in  the  decree,  or  in  the  order  made  on  the  purchaser's 
motion  to  pay  in  his  purchase-money  and  to  be  let  into 
possession.  For  the  purpose  of  settling  the  conveyance, 
the  party  entitled  to  prepare  the  conveyance  brings  the 
draft  of  it  into  the  Master's  office,  and  serves  a  warrant 
on  leaving  the  same,  on  the  clerks  in  court  of  the  parties. 
At  any  time  within  eight  days  after  such  service,  the  other 
party  has  liberty  to  inspect  the  same  without  fee,  and  may 
take  a  copy  thereof,  if  he  think  fit ;  and  at  or  before  the 
expiration  of  the  eight  days,  or  such  further  time  as  the 
Master  shall,  in  his  discretion,  allow,  he  must  either  agree 
to  adopt  the  conveyance,  or  signify  his  dissent  therefrom, 
and  thereupon  is  at  liberty  to  deliver  a  statement  in  writ- 
ing of  the  alterations  which  he  proposes  in  the  draft  of  the 
conveyance.  If  he  does  riot  deliver  such  statement  in 
Writing,  or  if  the  purchaser  refuses  to  adopt  the  proposed 
alterations  in  the  draft  of  the  conveyance^  the  Master  pro- 
ceeds to  settle  the  conveyance  according  to  the  practice 
of  the  Court ;  and  in  case  the  Master  shall  adopt  the  pro- 
posed alterations  in  the  draft  of  the  conveyance,  the  costs 
of  the  proceedings  with  respect  to  the  conveyance  are  to 

[6]  See  ante,  204,  note  [a]. 
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be  borne  by  the  purchaser.  (76  N.  O.)  The  object  of 
this  order  was  to  prevent  the  purchaser  maintaining  an 
untenable  position  by  the  threat  of  throwing  upon  the 
other  party  the  expense  of  a  reference,  in  case  of  opposi- 
tion. 

If,  at  the  expiration  of  the  eight  days  after  service  of 
the  warrant  on  leaving  the  draft  conveyance,  no  written 
[  *213  ]  *dissent  has  been  left  in  the  Master's  office,  or  if 
one  has  been  left,  and  the  purchaser  does  not  intend  to 
submit  to  the  proposed  alterations,  in  either  case  he  takes 
out  and  serves  a  warrant  to  settle  the  draft  conveyance. 
The  warrant  is  attended  by  the  solicitors,  or  the  counsel 
of  the  parties,  and  the  matter  is  proceeded  with  on  that 
and  subsequent  warrants  till  the  draft  is  settled.  The 
Master  then  prepares  his  report  approving  the  conveyance, 
which  is  settled  by  warrant,  and  transcribed,  signed,  and 
filed  in  the  usual  way.  This  report  does  not  require  to 
be  confirmed.  If  the  parties  are  dissatisfied  with  the 
Master's  decision,  they  may  bring  the  question  before  the 
Court  in  the  form  of  exceptions  to  his  report.  If  any  thing 
is  directed  to  be  done  by  the  accountant-general  upon  the 
execution  of  the  conveyance,  an  affidavit  of  such  execution 
is  made.  On  this  affidavit  the  Master  issues  his  certifi- 
cate, which  is  filed  in  the  usual  manner. 

HOW  A  PURCHASER  OBTAINS  POSSESSION. 

If  a  purchaser,  after  having  obtained  an  order  to  pay  in 
his  purchase-money  and  to  be  let  into  possession,  experi- 
ences any  difficulty  in  obtaining  possession  of  the  premises, 
it  is  not  the  practice  for  the  purchaser  to  proceed  against 
the  person  in  possession,  but  he  should  apply  to  the  ven- 
dor's solicitor  to  procure  possession  for  him ;  and,  if  he 
refuses,'he  should  serve  a  notice  of  motion  that  the  vendor 
may  procure  possession  to  be  delivered  to  him  within  a 
given  time,  arid  that  the  costs  of  the  application  may  be 
paid  by  him,  or  out  of  the  estate.  If  willing  to  assist  him, 
the  vendor  proceeds  against  the  party  withholding  posses- 
sion, by  serving  him  with  a  notice  of  motion  that  he  may 
[  *214  ]  deliver  up  possession  within  a  given  time  ;  *upon 
affidavit  of  service  of  the  order  and  of  demand,  it  is  a 
motion  as  of  course  for  a  writ  of  assistance,  upon  which 
the  sheriff  will  put  the  party  into  possession.  In  Dove  v. 
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Dove,  1  Bro.  C.  C.  375,  it  appears  that  an  application  was 
made  by  the  purchaser  for  an  order  on  a  tenant  in  posses- 
sion, (who  was  a  party  in  the  cause,)  to  deliver  possession 
to  the  purchaser.  A  writ  of  execution  of  the  order  was 
served,  then  an  attachment  issued,  then  an  injunction,  and 
lastly  a  motion  was  made  for  a  writ  of  assistance.  This 
last  order  I  have  compared  with  the  Reg.  Lib.  1783,  fo. 
325,  and  it  is  made  against  the  defendant,  who  withheld 
the  possession  at  the  instance  of  the  purchaser.[a] 

The  course  taken  in  this  case  is  clearly  irregular,  and, 
if  it  had  been  brought  to  the  attention  of  the  Court,  could 
not  have  been  sustained.  One  palpable  mistake  was, 
issuing  a  writ  of  execution  and  an  attachment  at  the 
instance  of  one  not  a  party  to  the  cause.  The  correct 
practice,  as  before  stated,  is  for  the  plaintiff,  or  a  party  in 
the  cause,  to  proceed  against  the  person  withholding  the 
possession.  Mr.  Walker,  the  registrar,  has  furnished  me 
with  the  case  of  Saunders  v.  Saunders,  (7  July,  1824,) 
where  the  order  for  the  injunction  (see  Writ  of  Assist- 
ance, 1  Vol.  447 — 449,  and  notes,)  to  deliver  possession 
was  made  at  the  instance  of  the  plaintiff';  and,  except  s.o 
far  as  it  is  varied  by  the  act  of  1  W.  4,  a  similar  course 
has  been  pursued  in  a  recent  case  of  Shallcross  v.  Hibber- 
son,  (1835.) 

[a]  On  a  sale  under  a  decree,  the  delivery  of  possession  to  the  purchaser,  by  injunc- 
tion, is  well  settled,  and  of  right,  where  the  possessor  does  not  claim  to  hold  by  title 
paramount  to  the  parties.  Dorsey  v.  Campbell,  1  Bland,  363;  McComb  v.  Kankey,  1 
Bland,  363  ;  Stackpole  v.  Curtis,  2  Moll.  504,  (12  Eng.  Ch.  Rep.  585.)  But  immediate 
possession  will  not  be  ordered,  when  it  would  be  attended  with  a  loss  of  the  then  grow- 
ing' crop.  Chapline  v.  Chapliue,  1  Bland,  364;  Wright  v.  Wright,  1  Bland,  365  ;  Taylor 
v.  Colegate,  1  Bland,  365. 

See  also,  on  this  subject,  Vol.  1,  p.  447,  and  448,  note  [a]. 
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CHAPTER  XXI. 

RESALE. 

Under  what  circumstances,  215.    And  when  without  an  order,  215.     What  steps  neces- 
sary for,  215. 

A  RESALE  of  property  may  become  necessary  in  various 
ways.  1st,  If  at  the  original  sale  the  whole  estate,  or  any 
of  the  lots  remain  unsold,  the  Master  is  at  liberty  at  a 
future  period,  without  further  order,  to  resell  the  same. [a] 
2d,  If  a  person  opens  the  biddings,  a  resale  takes  place, 
in  pursuance  of 'the  order  giving  liberty  to  open  the  bid- 
dings.^] 3d,  If,  within  the  time  limited  by  the  order  open- 
ing biddings  and  directing  a  resale,  the  deposits  are  not 
paid,  the  Master  is  at  liberty  to  resell  pursuant  to  the 
terms  contained  in  such  order.  And,  lastly,  if  any  of  the 
purchasers  do  not  pay  in  their  purchase-money,  the  ven- 
dor's solicitor  is  at  liberty  to  obtain  an  order  that  the  lots 
purchased  by  them  may  be  resold. [c] 

It  will  be  observed  from  the  above  statement  that  a 
resale  may  take  place  without  a  further  order  under  the 
state  of  circumstances  described  in  the  first  and  third 
divisions,  while  in  the  remaining  instances  an  order  must 
be  obtained  to  authorize  the  Master  to  resell.  With  this 

[a]  Where,  by  an  order  for  the  resale  of  mortgaged  premises,  the  Master  was  direct- 
ed to  put  up  the  premises  at  a  particular  sum,  and  resell  the  same,  if  that  amount  or  a 
larger  sum  was  bid  therefor,  and  at  the  sale,  the  premises  were  struck  off  to  a  purchaser, 
for  the  sum  specified,  and  thereupon,  the  Master,  acting  under  the  direction  of  the 
complainant's  solicitor,  and  without  any  previous  intimation  to  that  effect,  insisted  upon 
the  immediate  payment  of  the  bid  in  specie,  although  the  purchaser  offered  to  pay  the 
same  in  good  current  bank  bills,  or  in  good  drafts  on  specie-paying  banks,  or  to  pay  tho 
amount,  in  specie,  as  soon  as  it  could  be  obtained  from  the  banks  where  it  could   be 
found  ;  and  the  Master  immediately  put  up  the  property  again,  upon  tho  terms  that 
specie  should  be  paid  down,  and  no  person  purchasing  on  these  terms,  he  reported  that 
the  terms,  upon  which  the  resale  had  been  ordered,  had  not  been  complied  with ;  it  was 
held,  that  the  conduct  of  the  Master  was  improper  and  unjustifiable,  and  that  the  pur- 
chaser was  entitled  to  a  deed  of  the  premises,  upon  payment  of  the  amount  of  his  bid; 
and  the  report  of  the  Master  was  set  aside,  and  he  was  directed  to  execute  to  the  pur- 
chaser, a  deed,  upon  such  resale.     Baring  v.  Moore,  5  Paige,  48. 

[b]  See  post,  23.5—250,  and  notes. 

[c]  If  the  purchase-money  be  not  paid,  the  Court  may  order  a  re-sale,  at  the  risk  of 
the  purchaser.     Mullikin  v.  Mullikin,  1  Bland,  541.    See  also,  ante,  176,  note  [a], 

So,  also,  an  order  was  directed  against  a  purchaser,  to  show  cause  why  there  should 
not  be  a  re-sale,  at  his  risk,  he  having  refused  to  give  security  for  the  purchase-money, 
agreeably  to  the  terms  of  the  sale.  Haig  v.  Commissioners  of  Confiscated  Estates,  1 
Desau.  144. 
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exception,  the  proceedings  introductory  to,  and  conse- 
quent, on  a  resale,  are  regulated  by  the  same  rules  in  all 
the  above  instances.  In  each  case  a  fresh  copy  of  the 
particulars  and  conditions  of  sale  are  left  in  the  Master's 
office  adapted  to  the  then  existing  state  of  things, — these 
^particulars  and  conditions  are  settled  by  war-  [  *216  ] 
rants.  The  general  and  the  peremptory  advertisements 
are  inserted,  the  particulars  and  conditions  of  sale  are 
printed  and  distributed,  and  bills  announcing  the  day  of 
sale,  posted  up  at  the  different  inns ;  and,  in  short,  all  the 
proceedings  consequent  upon  an  original  sale  are  repeated. 
So,  in  like  manner,  the  proceedings  after  the  resale  to  con- 
firm the  report,  to  pay  in  the  purchase-money,  to  investi- 
gate the  title,  to  settle  the  conveyance,  or  to  compel  the 
completion  of  the  purchase,  are  identical,  excepting  that 
in  the  instance  of  the  biddings  being  opened,  if  the  pur- 
chaser at  the  resale  does  not  pay  in  his  deposit  within  the 
time  limited,  the  Master  is  at  liberty,  without  further  order, 
to  put  up  the  lot  to  sale.  Where  the  resale  is  directed  by 
an  order,  it  is  advisable  to  direct  the  premises  to  be  resold, 
either  by  public  auction  or  by  private  contract,  with  the 
approbation  of  the  Master. 

If  a  resale  is  directed  the  purchaser  is  entitled  to  the 
rents  from  the  quarter-day  previous  to  the  resale,  and  not 
from  that  preceding  the  original  sale. 
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SALE  BY  PRIVATE  CONTRACT. 
When  allowed,  217.    Order  for,  217.    Proceedings  to  carry  same  into  effect,  218. 

AFTER  the  decree  or  order  has  directed  a  sale,  it  is  not 
competent  to  the  parties  to  sell,  except  under  the  control 
of  the  Court.  If,  before  the  sale  takes  place,  or  if  after 
the  sale  all  or  any  of  the  lots  remain  unsold,  and  any 
person  is  desirous  of  purchasing  hy  private  contract,  an 
order  must  be  obtained.  For  this  purpose  a  notice  of 
motion  is  given  and  served  on  the  clerks  in  court  of  all 
the  parties  in  the  cause  who  are  interested,  that  the  vendor 
may  be  at  liberty,  with  the  approbation  of  the  Master,  to 
sell  by  private  contract  all  or  any  part  or  parts  of  the 
premises  which  by  the  decree  were  directed  to  be  sold, 
and  which  had  not  then  been  sold  or  disposed  of  by  public 
auction,  subject  to  such  terms  and  conditions  as  the  said 
Master  thinks  fit.  If  many  lots  remain  unsold  at  the  sale, 
the  order  is  general,  as  above,  and  the  vendor's  solicitor 
should  not  on  each  contract  apply  to  the  Court  to  refer 
to  the  Master  to  inquire  as  to  the  expediency  of  that  par- 
ticular contract.  The  order  is  drawn  up  in  the  terms  of 
the  notice,  and  gives  the  Master  liberty  to  approve  of 
any  such  contract  and  contracts,  and  to  settle  the  convey- 
ances consequent  thereon,  in  case  the  parties  differ  about 
the  same. 

[  *218  ]  *The  vendor's  solicitor  then  enters  into  a 
written  contract  with  any  person  willing  to  purchase, 
subject  to  the  approbation  of  the  Master.  When  this 
contract  is  duly  executed  by  both  parties,  the  vendor's 
solicitor  leaves  a  state  of  facts  stating  that  by  the  order 
the  Master  is  to  approve  of  the  contract,  and  setting  forth 
the  terms  of  the  contract,  and  submitting  that  the  same 
should  be  performed.  This  state  of  facts  is  supported 
by  an  affidavit  of  a  surveyor,  or  other  competent  person, 
that  the  terms  of  the  contract  are  fair,  and  that  it  will  be 
beneficial  for  the  estate,  that  the  same  should  be  carried 
into  effect.  If  the  Master  is  satisfied  with  this  evidence, 
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he  makes  a  report,  approving  the  contract,  and  stating 
his  opinion  that  it  is  fit  and  proper  that  the  said  contract 
should  be  carried  into  effect.  This  report  is  settled  by 
warrants,  and  transcribed,  signed,  and  filed  in  the  usual 
manner.  It  does  not  require  to  be  confirmed  by  orders 
nisi  and  absolute,  but  a  petition  is  presented,  setting  forth 
the  Master's  report,  and  praying  that  the  same  may  be 

confirmed,  and  that  the  contract  entered  into  with , 

for  the  purchase  of  the  premises  comprised  in  lot  — ,  as 
in  the  said  report  mentioned,  may  be  confirmed,  and 
carried  into  effect.  This  petition  is  served  on  the  clerks  in 
court  of  all  parties  interested,  but  is  not  served  on  the 
party  entering  into  the  contract  to  purchase.  The  order 
is  drawn  up  in  the  terms  of  the  petition,  and  also  directs 
that  all  proper  parties  do  join  in  and  execute  a  conveyance 
and  conveyances  of  the  hereditaments  and  premises  com- 
prised in  the  said  lot  to  the  said ,  or  as  he  shall  direct, 

such  conveyance  to  be  settled  by  the  Master,  in  case  the 
parties  differ  about  the  same.  The  title  is  then  investi- 
gated, the  purchase  completed,  and  the  conveyance  settled 
in  the  same  manner  as  on  a  purchase  at  a  sale. 

It  sometimes  happens  that  after  a  decree  for  a  sale, 
*but  before  the  same  has  taken  place,  an  offer  [  *219  ] 
is  made  for  the  whole  estate.  If  this  is  considered  advis- 
able, a  contract  is  entered  into  for  such  purchase,  subject 
to  the  approbation  of  the  Master.  A  petition  is  then 
presented  to  the  Court,  stating  the  contract,  and  praying 
a  reference  to  the  Master  as  to  its  eligibility.  This  peti- 
tion is  supported  by  an  affidavit,  that  the  contract  is 
beneficial.  The  order  is  drawn  up,  and  a  state  of  facts 
is  left  with  the  Master,  supported  by  the  affidavit  used  in 
support  of  the  petition.  The  Master  reports,  and  the  same 
proceedings  are  taken  as  under  a  general  order  for  the 
Master  to  sell  by  private  contract. 

From  what  has  been  stated  the  reader  will  perceive  the 
propriety,  if  the  estate  is  privately  sold  entire,  of  entering 
into  the  contract  before  any  application  is  made  to  the 
Court ;  whereas,  if  it  is  proposed  to  be  sold  in  lots,  that  a 
general  order  should  be  obtained  as  to  all  contracts,  and 
not.  a  separate  application  be  made  on  each  contract.  In 
the  one  case  the  contract  should  be  entered  into  before 
the  petition  is  presented  to  the  Court,  in  the  other,  before 
the  state  of  facts  is  left  with  the  Master.  The  object  of 
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.requiring  such  previous  contract  is,  that  a  definite  arrange- 
ment should  be  entered  into,  subject  to  the  approbation  of 
the  Master,  before  any  expense  is  incurred,  either  before 
the  Court  or  before  the  Master ;  otherwise,  it  may  turn 
out  that,  after  the  purchase  had  been  approved,  the  pur- 
chaser may  decline  to  accede  to  it. 


[  *220  ]  ^CHAPTER  XXIII. 

SALE  OF  OLD  MATERIALS. 

IF  it  is  considered  that  the  materials  of  an  old  mansion- 
house,  or  any  other  building,  will  sell  better  than  the  house 
itself,  it  should  be  provided  by  the  decree  that  the  Master 
be  at  liberty  to  sell  the  materials  of  the  mansion-house 
and  buildings  now  standing  on,  or  forming  part  of  the 
said  estate,  in  one  or  more  lots,  if  he  shall  think  fit  so 
to  sell  the  same. 

A  state  of  facts  is  left  in  the  Master's  office,  as  to  the 
expediency  of  the  old  materials  being  sold,  of  the  manner 
and  by  whom  it  is  proposed  the  same  should  be  sold,  and 
the  Master  makes  a  report,  approving  the  party  to  sell, 
which  is  filed,  but  not  confirmed.  Particulars  and  condi- 
tions of  sale  are  prepared  and  settled,  and  advertisements 
issued  in  the  usual  way.  An  application  is  then  made 
on  the  Master's  report,  approving  the  person  to  sell,  that 
such  person  be  at  liberty  to  receive  the  purchase-money 
for  the  lots,  comprising  the  materials  of  the  mansion,  and 
that  he  do  pay  the  same  from  time  to  time  into  the  bank, 
in  the  name,  and  with  the  privity,  &c.,  the  amount  of 
such  payments  to  be  verified  by  affidavit  of  the  said  A, 
B.,  with  a  direction  that  the  same  when  paid  in  be  laid 
[  *221  ]  out.(l)  Such  was  *the  course  of  proceedings 
in  a  MS.  case  of  Fournier  v.  Duchess  of  Kent,  19th  July, 
1827,  V.  C. 

According  to  the  ordinary  course  of  practice,  the  party 

(1)  There  appears  nothing  to  prevent  these  directions  being  incorporated  in  the  origi- 
nal order,  whereby  the  second  order  may  be  dispensed  with. 
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to  receive  the  money  for  the  old  materials,  enters  into 
recognizances  to  be  approved  by  the  Master. 

The  materials  are  sold  by  the  party  appointed  by  the 
Master,  who  receives  the  purchase-money,  and  pays  the 
same  in  to  the  accountant-general,  verifying  the  amount 
by  affidavit. 


*CHAPTER  XXIV.  [  *222  ] 

SALE  OF  TIMBER. 

Order  for,  222.  Proceedings  in  the  Master's  office  as  to,  223.  Particulars  of  sale,  224. 
Conditions  of  sale,  224.  Form  of  agreement  to  be  signed  at  the  time  of  sale,  228. 
Completion  of  purchase,  228. 

WHERE  timber  is  sold  as  part  of  an  estate,  it  is  usually 
one  of  the  conditions  of  sale  that  it  shall  be  taken  at  a 
valuation,  or  it  is  valued  before  the  sale,  and  then,  the 
conditions  provide  that  it  shall  be  taken  at  that  valuation ; 
but  it  is  otherwise  if  the  timber  is  sold  separately. 

Where  timber  is  standing  on  an  estate,  belonging  either 
to  an  infant  or  to  a  tenant  for  life,  or  any  party  whose 
estates  are  under  the  control  of  this  Court,  and  it  is  con- 
sidered advisable  that  a  part  of  it  should  be  felled  and  sold, 
a  petition  is  presented,  praying  that  it  may  be  referred  to 
the  Master,  to  inquire  and  state  to  the  Court  whether 
there  is  any,  and  (if  any)  what  timber  on  the  estates 
comprised  in  the  indenture  of  settlement,  bearing  date  the 

day  of  ,  in  the  pleadings  mentioned,  which  is 

fit  to  be  cut  and  felled ;  and  that  such  timber  as  the  said 
Master  shall  find  fit  to  be  cut,  be  cut  down,  and  that  such 
timber  be  sold  by  a  proper  person,  to  be  approved  of  by 
the  said  Master,  and  in  such  manner  as  he  shall  direct, 
such  person  first  giving  security  to  be  approved  of  by  the 
said  Master ;  and  that  he  may  receive  the  money  to  arise 
by  the  sale  of  the  said  timber,  and  thereout,  in  the  first 
place,  retain  and  pay  such  costs,  charges,  and  expenses 
attending  *the  inspection,  valuation,  cutting  down,  [  *223  ] 
and  selling  of  the  said  timber,  as  the  said  Master  shall 

o  * 

find  reasonable  ;  and  that  he  may  pay  the  residue  of  such 

18* 
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money,  the  amount  thereof  to  be  certified  by  the  said 
Master,  into  the  Bank,  with  the  privity  of  the  accountant- 
general  of  this  Court,  to  be  there  placed  to  the  credit  of 
these  causes,  subject  to  the  further  order  of  the  Court. (1) 

A  state  of  facts  and  proposal  is  left  in  the  Master's 
office,  stating  shortly  the  rights  and  interests  of  the  par- 
ties, what  timber  is  fit  and  proper  to  be  cut,  and  proposing 

that  the  same  may  be  sold  by ,  of .     This  state 

of  facts  is  supported  by  an  affidavit  of  a  competent  person, 
setting  forth  to  the  effect  that  the  deponent  has  carefully 
surveyed  and  admeasured  the  timber  and  timber-like  trees 
in  and  upon  certain  lands,  &c.,  situate,  &c.,  and  that  the 
trees,  timber,  and  timber-like  trees,  with  the  several  closes 
and  fields  where  the  same  are  situate,  are  more  particu- 
larly mentioned  and  described  in  the  schedule  to  the  affi- 
davit ;  and  it  states  that  the  deponent  is  of  opinion  that 
the  whole  of  the  timber  and  timber-like  trees  in  the  said 
schedule  mentioned  are  of  their  full  growth,  or  in  a  state 
of  decay  from  injury,  and  are  fit  and  proper  to  be  cut 
down,  and  would  not  improve  by  standing ;  to  this  affi- 
davit is  annexed  a  schedule  of  the  trees  proposed  to  be 
felled,  duly  numbered. 

If  the  Master  is  satisfied  with  the  affidavit,  he  allows 
the  state  of  facts,  and  makes  a  report,  approving  the 
proposal  and  appoints  the  person  selected  to  sell  the  said 
timber.  The  report  is  filed,  but  is  not  confirmed.  The 
party  having  the  conduct  of  the  order  then  prepares  and 

leaves  a  proposal  that  ,  of ,  in  the  county  of 

[  *224  ]  ,  innkeeper,  *and ,  of ,  in  the  said 

county,  gent.,  may  be  sureties  for  the  amount  of  money  to 

be  received  by ,  (the  person  appointed  to  sell,)  for 

the  sale  of  timber  directed  to  be  sold,  pursuant  to  an  order 

made  in  this  cause  on  the  day  of ;  and  that 

the  said ,  and  ,  together  with   the   said  , 

(the  person  appointed  to  sell,)  enter  into  recognizances, 
binding  themselves  respectively  in  the  sum  of — /.  for  the 

payment  into  the  Bank  of  England,  by  the  said  • ,  to 

the  credit  of  this  cause,  the  residue  of  the  money  to  arise 
by  the  sale  of  the  said  timber,  after  retaining  and  paying 
the  costs,  charges  and  expenses  in  the  said  order  men- 


vl)  Hilchcock  v.  Hitchcock,  MS.  10th  February,  1827.     These  directions  are  some- 
tinicB  contained  in  the  decree  or  the  order  on  further  directions. 
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tioned.  This  proposal  is  supported  by  an  affidavit  of  the 
sureties  that  they  are  worth  the  sum  of  — /.  (usually  double 
the  amount  to  be  received)  and  upwards,  after  their  debts 
are  paid.  The  recognizances  are  then  entered  into,  enrol- 
led, and  the  Master  issues  his  report,  appointing  the  person 
to  sell.  This  report  is  filed,  but  is  not  confirmed. 

As  soon  as  the  Master  has  approved  of  the  proposal  to 
sell  the  timber,  the  usual  advertisements  for  sale  are  pre- 
pared and  inserted.  The  particulars  and  conditions  of 
sale  are  then  settled,  and  bills  are  posted,  announcing  the 
day  and  place  of  sale. 

In  preparing  the  particulars  of  sale,  the  timber  is  divided 
into  lots,  and  the  lots  are  described,  as,  "  Lot  I.  Two  hun- 
dred trees,  standing  on Farm,  in  the  occupation  of 

,  marked  and  numbered  from  1  to  200,  inclusive,"  and 

so  on  with  all  the  lots. 

The  usual  conditions  of  sale,  where  timber  is  sold  alone, 
differ  materially  from  those  which  are  framed  for  the  sale 
of  a  freehold  estate.  In  the  latter  case  no  deposit  is  made, 
but  the  whole  of  the  purchase-money  is  paid  into  court. 

The  conditions  for  the  sale  of  timber  usually  provide 
that  "  the  purchaser  of  each  lot  shall  sign  an  agreement 
for  the  ^performance  of  the  conditions,  and  pay  [  *225  ] 
one-third  of  the  amount  of  the  purchase-money,  in  cash, 
or  Bank  of  England  notes  at  the  time  of  the  sale  to , 

O 

the (person  appointed  to  sell,)  and  shall  give  to  the 

said ,  bills  drawn  upon  and  accepted  by  some  other 

person  or  persons,  for  the  remainder  of  the  purchase- 
money,  such  bills  to  be  approved  of  by  the  said ,  the 

,  and  made  payable  in  London,  at  the  times  follow- 
ing, viz.  a  bill  for  one  of  such  remaining  thirds  to  be  due 

and  payable  on  the* day  of ;  and  a  bill  for  the 

other  of  the  remaining  thirds  to  be  due  and  payable  on  the 

day next ;  and  no  purchaser  shall  be  at  liberty 

to  enter  or  cut  until  such  bills  are  given." 

They  further  provide,  that  "  if  any  purchaser  shall  neg- 
lect to  pay  such  deposit  on  the  day  of  sale,  or  to  give  such 
bills  ^ithin  three  days  from  the  day  of  sale,  the  lot  pur- 
chased by  him  shall  be  resold,  and  the  deficiency,  and  all 
expenses  attending  such  resale,  shall  be  made  good  by  the 
defaulter  at  this  sale."  They  also  provide  that  "  the  per- 
son appointed  to  sell  will  appoint  proper  places  for  saw- 
pits,  but  not  exceeding  one  saw-pit  for  each  lot,  and  the 
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respective  purchasers  are  to  fill  up  the  same  and  make 
good  the  land  when  done  with.  That  the  purchasers  shall 
not  be  at  liberty  to  cut  any  bands  from  off  any  part  of  the 
estate,  for  tying  up  the  tops  or  limbs  of  the  timber,  or  any 
part  thereof,  without  the  leave  of  the  tenants,  to  whom 
they  are  to  make  satisfaction  for  the  same ;  and  that  in 
taking  the  timber  from  off  the  premises,  the  usual  roads, 
or  such  other  roads  as  shall  be  named  and  set  out  by  the 

said or  his  agent,  only  shall  be  made  use  of;  and 

lastly,  that  no  part  of  the  timber,  wood,  fagots,  or  bark, 
shall  on  any  account  be  dragged  or  carried  through  stand- 
ing corn,  or  mowing  grass,  and  all  wilful  damage  done  by 
the  several  purchasers,  or  their  respective  workmen,  or 
[  *226  ]  labourers  in  or  about  *the  fields,  or  woods,  or 
to  the  timber  or  underwood  growing  thereon,  by  the  fall 
or  removal  of  the  timber  or  lops,  tops,  or  bark,  or  other- 
wise shall  be  forthwith  made  good  by  the  purchaser  of  the 
timber  so  felled  or  removed,  the  amount  thereof  to  be 
settled  by of ,  surveyor,  and  some  other  indif- 
ferent person,  to  be  named  by  the  purchasers,  or  their 
umpire." 

This  last  condition  is  varied  according  to  circumstances. 

In  one  sale  of  timber,  the  condition  was,  "  that  the  tim- 
ber shall  be  grubbed  up  on  or  before  the day  of , 

and  the  holes  thereby  occasioned  filled  up  and  made  level 
at  the  expense  of  the  respective  purchasers  ;  and  such  part 
of  the  timber  as  shall  be  converted  into  cord-wood,  and 
meant  to  be  burnt  for  charcoal,  shall  be  charked  or  burnt 
in  pits  in  the  ground  nearest  the  respective  falls,  or  (at  the 

option  of ,  the  steward  of  the  defendant ,  or  his 

agent,  or  any  other  steward  of  the  said for  the  time 

being,)  removed  to  such  place  or  place's  as  shall  be  con- 
venient and  put  out  and  assigned  for  that  purpose  by  the 

said ,  or  such  person  as  aforesaid  as  he  shall  appoint ; 

and  the  turf  for  charking  the  same  shall  be  got  from  the 
borders  of  the  land  where  the  wood  grows,  and  not  upon 
the  meadow  or  pasture  land,  or  elsewhere,  without  the 

consent  in  writing  of  the  said ,  or  his  agent,  or  such 

other  steward  as  aforesaid;  and  that  saw-pits  shalfalso 
be  sunk  in  the  said  grounds  where  the  timber  is,  or  such 

other  places  as  shall  be  appropriated  by  the  said ,  or 

his  agent,  or  such  other  steward  as  aforesaid ;  and  not 
elsewhere  without  such  consent  as  aforesaid ;  and  such 
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saw-pits  shall  also  be  filled  up  at  the  purchaser's  expense  ; 
and  the  respective  purchasers  shall  not  do  or  commit,  or 
permit  or  suffer  to  be  done  or  committed,  any  wilful 
damage  in  and  upon  any  of  the  lands  and  premises  whereon 
the  said  timber  grows,  or  in  or  upon  any  lands  or 
^grounds  through  or  over  which  such  timber  or  [  *227  ] 
any  produce  thereof  shall  be  taken  or  hauled  away ;  and 
if  any  such  damage  shall  be  done  or  occasioned  thereby, 
the  respective  purchasers  shall  render  and  pay  treble  the 
value  of  such  damages  to  the  vendors  j  the  same  damage 
to  be  valued  and  fixed  by  the  auctioneer  or  auctioneers  of 
this  sale,  and  to  be  recoverable  as  liquidated  damages." 

Another  condition  was,  "  that  the  winter  timber,  if  con- 
verted upon  the  premises,  shall  be  taken  to  the  pit  on  or 

before  the day  of next,  and  the  oak  timber  on 

or  before  the  1st  of  September  next,  and. the  whole  thereof 
shall  be  cleared  off  the  premises  on  or  before  the  1st  day 
of  December  next ;  and  the  respective  purchasers  of  the 
timber  trees  shall  butt,  top,  and  clear  the  branches  thereof 
from  the  mowing  grass,  clover,  or  crops  of  grain,  imme- 
diately after  such  trees  are  fallen,  and  draw  and  place  the 
same  together  in  some  convenient  place,  to  be  fixed  by  the 
said ,  or  his  agent,  or  such  other  steward  as  afore- 
said ;  and  the  said  respective  purchasers  shall  leave  for 
the  respective  tenants  of  the  lands  whereon  such  timber 
grows  six  stakes  for  every  tree  felled  in  the  hedge  row,  or 
a  sufficient  quantity  of  brushwood  from  the  tops  of  the 
trees  for  mending  the  gaps ;  and  all  the  timber,  cord-wood, 
and  offal-wood  produced  from  or  upon  any  or  either  of 
the  said  lots,  which  shall  be  left  on  any  of  the  lands  and 

premises  after  the  1st  day  of next,  shall  be  absolutely 

forfeited  and  become  the  property  of  the  vendors,  who 
shall  be  at  liberty  to  take  and  sell  the  same,  without  ren- 
dering any  account  thereof  to  any  such  purchaser." 

The  conditions  may  also  provide  for  a  reserved  bidding 
on  each  lot,  and  it  should  also  be  stated  that  no  auction 
duty  is  payable  on  the  sale. 

In  some  cases,  instead  of  the  above  conditions,  it  is 
provided  that  the  purchaser,  after  making  the  deposit  of 
10/.  *per  cent.,  should  give  security,  to  be  [  *228  ] 
approved  of  by  the  Master,  or  enter  into  recognizances 
for  the  payment  of  the  residue  of  the  purchase-money.  If 
the  conditions  are  framed  in  this  manner,  a  bond  or 
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recognizance  is  entered  into  with  each  purchaser ;  and 
these,  or  at  least  one  of  them,  must  be  settled  by  the  Mas- 
ter, and  a  proposal  for  sureties  is  left  and  approved,  and  a 
report  approving  the  purchase  is  taken  by  each  purchaser. 
As  this  is  attended  with  much  expense,  the  conditions  first 
mentioned  are  recommended. 

At  the  time  of  the  sale,  the  highest  bidder  of  each  lot 
signs  an  agreement  at  the  foot  of  the  particulars,  in  the 

following  form:  "I, ,  of ,  in  the  county  of , 

hereby  agree  to  become  the  purchaser  of  lot ,  in  these 

particulars  mentioned,  at  the  sum  of  /.  under  and 

subject  to  the  above  conditions  of  sale,  which  I  the  under- 
signed hereby  promise  and  agree  to  comply  with  in  every 

particular.     As  witness  my  hand,  this day  of , 

183-." 

The  deposit  is  then  paid;  promissory  notes  are  given 
for  the  residue,  and,  when  due,  the  money  is  paid  to  the 
party  appointed  to  receive  the  same.  A  short  state  of 
facts  is  then  laid  before  the  Master,  stating  for  what 
amount  the  timber  has  been  sold,  the  expenses  that  have 
been  incurred,  and  the  amount  which  remains  to  be  paid 
into  court ;  this  is  supported  by  the  affidavit  of  the  party 
appointed  to  sell,  Upon  these  the  Master  makes  his 
report,  setting  forth  the  several  proceedings,  what  has 
been  received  for  the  timber,  what  is  to  be  deducted  for 
expenses,  and  the  amount  to  be  paid  into  court.  This 
report  is  filed,  and  the  amount  paid  into  the  Bank  in  the 
name  of  the  accountant-general.  A  petition  is  then  pre- 
sented, praying  that  the  Master's  report  may  be  confirmed, 
and  for  the  taxation  and  payment  of  the  costs ;  and,  if 
[  *229  ]  necessary,  it  may  pray  that  the  rights*  of  *the 
parties,  in  the  produce  of  the  timber,  may  be  declared. 
It  is  also  prudent  to  pray  that  the  recognizances  entered 
into  may  be  vacated,  and  that,  for  that  purpose,  the  proper 
officer  may  attend  with  the  record  of  the  said  recogni- 
zance. The  order  is  drawn  up  accordingly. 

In  some  cases  the  first  order  only  refers  it  to  the  Mas- 
ter, to  inquire  whether  any,  and,  if  any,  what  timber  and 
timber-like  trees,  standing  or  growing  upon  the  estate,  in 
the  pleadings  mentioned,  are  in  a  state  of  decay,  or  which 
will  not  improve  by  standing,  and  are  fit  and  proper  to  be 
cut  down. 

The  Master  then  makes  his  report,  stating  what  trees 
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are  proper  to  be  felled :  the  report  is  confirmed  by  a  peti- 
tion, which  prays  the  same  direction  as  to  sale,  and  for 
appointing  a  party  to  receive,  as  the  order  first  mentioned 
on  this  subject. 

In  Sitwell  v.  Sitwell,  4  Madd.  183,  the  purchase-money 
for  the  timber  was  to  be  secured  by  recognizances,  and 
payable  by  certain  instalments  at  given  periods.  The 
purchaser  being  desirous  of  paying  the  purchase-money 
immediately,  on  being  allowed  a  discount,  an  order  was 
made  for  that  purpose,  the  defendants  consenting. 

In  a  purchase  where  timber  is  agreed  to  be  valued,  the 
custom  of  the  country  makes  those  trees  timber  which  in 
their  nature  are  not  so,  as  birch,  beech,  &c.  (Duke  of 
Chandos  v.  Talbot,  2  P.  W.  605.) 
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CHAPTER  XXV. 

SALE  OF  CHAMBERS. 

IP  the  testator  was  possessed  of  chambers  in  one  of  the 
Inns  of  Court,  held  on  the  life  of  another  person,  the  decree 
or  order  should  order  the  same  to  be  sold,  and  should  con- 
tain the  usual  directions  as  to  the  sale,  and  as  to  producing 
deeds,  and  should  order  the  money  to  arise  from  the  sale 
to  be  paid  into  the  bank,  with  the  privity  of  the  account- 
ant-general, to  the  credit  of  the  cause,  subject  to  further 
order.  The  particulars  and  conditions  of  sale  are  settled ; 
^advertisements  are  inserted,  and  the  sale  is  conducted  in 
the  same  manner  as  where  an  estate  is  sold. 

In  settling  the  conditions  of  the  sale,  the  steward  of  the 
Inn  will  furnish  the  vendor's  solicitor  with  the  regulations 
required  by  the  society ;  if  there  are  any  fixtures  in  the 
chambers  they  should  be  valued,  and  one  of  the  conditions 
of  sale  then  is,  that  the  fixtures  are  to  be  taken  at  that 
valuation. 

The  sale  takes  place  in  the  usual  manner  ;  the  vendor's 
solicitor  furnishes  an  abstract  of  the  title,  which  is  inves- 
tigated, and  the  purchase  completed  in  the  same  way  as  of 
a  freehold  estate. 
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CHAPTER  XXVI. 

PURCHASE  WITH  TRUST  PROPERTY. 

Contract,  231.    Petition  for  and  order  of  reference  to  the  Master,  232.    Proceedings 
in  the  Master's  office,  233. 

IF  it  is  desirable  to  lay  out  funds  standing  in  the  name 
of  the  accountant-general,  or  elsewhere,  belonging  either 
to  an  infant,  or  forming  part  of  a  trust  estate  in  the  pur- 
chase of  land,  a  contract  is  entered  into,  subject  to  the 
approbation  of  the  Court,  between  the  vendors  and  the 
trustees  for  the  purchase  of  such  lands.  The  object  of 
this  contract  is  to  bind  the  vendor,  before  any  expense  is 
incurred  on  the  part  of  the  trust  estate. 

The  contract  being  signed,  a  petition  is  presented  to 
the  Court,  setting  forth  the  manner  in  which  the  party  is 
interested,  the  contract  for  the  purchase,  and  praying  that 
it  may  be  referred  to  the  Master  to  inquire  whether  it  will 

be  for  the  benefit  of  the  infant that  the  articles  of 

agreement  in  the  petition  mentioned,  bearing  date  the 

day  of ,  shall  be  carried  into  effect ;  and  if  the 

said  Master  shall  be  of  opinion  that  it  will  be  for  the  bene- 
fit of  the  said  infant ,  that  the  articles  of  agreement 

should  be  carried  into  effect,  then  that  it  may  be  referred 
to  the  Master  to  look  into,  and  report  upon  the  title  to  the 
estate  and  premises  in  the  said  articles  of  agreement  men- 
tioned and  particularized  ;  and  if  the  said  Master  shall  be 
of  ^opinion  that  a  good  title  can  be  made,  then  [  *232  ] 
that  it  be  referred  to  him  to  inquire  out  of  what  fund  the 
said  purchase-money  shall  be  paid. 

If  the  property  proposed  to  be  invested  in  the  purchase 
of  the  estate  belongs  to  an  infant,  as  tenant  in  tail  in  pos- 
session, and  there  is  no  clause  for  accumulation,  the  peti- 
tion prays  that  it  may  be  declared  that  so  much  of  the 
real  estate  as  shall  be  purchased  with  the  funds  composed 
of  the  personal  estate  of  the  infant,  shall  be  considered 
and  remain  as  personal  estate,  as  between  his  represen- 
tatives, in  case  the  infant  die  under  the  age  of  twenty-one 
years. 
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This  petition  is  supported  by  the  affidavit  of  a  surveyor, 
or  other  competent  person,  of  the  eligibility  of  the  pur- 
chase, and  of  the  value  of  the  property.  It  is  presented, 
answered,  and  heard  in  the  same  manner  as  any  other 
cause  petition,  and  the  order  is  drawn  up  in  the  terms  of 
the  prayer.  A  distinct  petition  is  presented  upon  each 
separate  purchase.  (Earl  of  Harrington  v.  Fleming,  1 
Bro.  C.  C.  74.) 

In  the  matter  of  the Charity,  the  order  was  drawn 

up  in  terms,  "  that  it  be  referred  to  the  Master  to  consider 
and  state  to  the  Court  whether  it  will  be  fit  and  proper, 
and  for  the  benefit  of  the  charity  in  the  petition  mentioned, 

that  the  ground  and  premises  in street,  therein  also 

mentioned,  should  be  purchased  by  the  petitioners  as 
trustees  of  the  said  charity,  for  the  purpose  of  opening  a 

carriage  way  into  street,  from  ,  belonging  to 

the    charity,   and   for   improving    the   approaches 

thereto :  and  whether  the  price  agreed  to  be  given  for  the 

said  ground  and  premises  in street,  is  a  fair  and 

proper  price ;  and  whether  a  good  title  can  be  made  to 
the  same ;  and  also  what  sum,  or  sums  of  money,  will  be 
[  *233  ]  required  in  *addition  to  the  said  purchase-money, 

for  making  a   road  into street  aforesaid,  and   for 

forming  proper  sewers  for  draining  the  said  parcel  of 
building  ground ;  and  whether  it  will  be  proper  to  raise 
any,  and  what  sum  of  money  for  the  purposes  aforesaid, 
by  virtue  of  the  powers  contained  in  the  acts  of  parliament 
in  the  petition  mentioned  :  and  after  the  said  Master  shall 
have  made  his  report,  such  further  order  to  be  made  as 
shall  be  just. 

A  state  of  facts  and  proposal,  containing  the  same 
statement  as  the  petition,  as  to  the  agreement  and  eligi- 
bility of  the  purchase,  and  showing  out  of  what  fund  the 
purchase-money  ought  to  be  raised,  is  carried  into  the 
Master's  office.  This  is  supported  by  the  affidavit  filed 
in  support  of  the  petition,  and  the  accountant-general's 
certificate  of  the  fund  in  Court.  If  the  Master  allows  the 
state  of  facts  and  proposal,  an  abstract  of  the  title,  as 
furnished  by  the  vendor,  is  left  in  his  office. 

Before  the  copy  of  the  abstract  is  left  in  the  Master's 
office,  it  should  be  examined  with  the  deeds ;  laid  before 
counsel  to  advise  on  the  title,  and  all  the  objections  to  the 
title  should  be  removed.  When  this  is  done,  a  copy  of 
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the  requisition  of  counsel,  of  his  opinion,  and  the  answers 
of  the  vendor,  is  left,  together  with  a  copy  of  the  abstract 
in  the  Master's  office.  A  warrant  on  leaving  the  abstract 
is  taken  out  and  served.  In  some  of  the  Masters'  offices 
an  affidavit  is  required,  that  the  abstract  has  been  exam- 
ined with  the  deeds.  Warrants  are  then  taken  out  and 
attended  before  the  Master  on  the  title. 

If  the  Master  approves  of  the  purchase,  and  of  the  title, 
he  makes  a  report,  stating  that  he  is  of  opinion  that  it  will 
be  for  the  benefit  of  the  infant  that  the  articles  of  agree- 
ment should  be  carried  into  effect;  and  that  he  is  of 
opinion  that  a  good  title  can  be  made  to  the  said  estate, 
and  that  the  purchase-money  ought  to  be  raised  by  a  sale 

*of  a  sufficient  part  of  the  £ 3  per  cent.  [  *234  ] 

consols.  This  report  is  settled  by  warrants,  transcribed 
and  signed  by  the  Master.  It  is  filed,  but  does  not  require 
to  be  confirmed  by  orders  nisi  and  absolute ;  but  as  soon 
as  filed,  a  petition  may  be  presented,  setting  forth,  that 

by  an  order  made  in  this  cause,  bearing  date  the  

day  of ,  (the  day  it  was  referred  to  the  Master,)  to, 

&c.  (state  so  much  of  the  ordering  part  as  is  necessary.) 
That  in  pursuance  of  the  said  order,  the  Master,  by  his 

report,  bearing  date the  day ,  found,  &c. 

(state  report.)  ^nd  the  petition  concludes  with  a  prayer, 
that  the  said  report  may  be  confirmed,  and  that  it  may  bo 
declared  that  it  is  proper  to  carry  the  contract  into  effect, 
and  that  it  may  be  referred  to  the  Master  to  approve  of 
a  proper  conveyance  and  to  tax  the  costs  of  all  parties 
interested  as  between  solicitor  and  client. 

The  conveyance  is  prepared  by  the  solicitor,  and  a 
copy  of  it  left  in  the  Master's  office,  and  a  warrant  on 
leaving  the  warrants  to  settle  are  taken  out.  When 
settled  by  the  Master,  the  solicitor  sends  a  copy  to  the 
vendor's  solicitor  for  his  approval.  The  conveyance  is 
then  either  engrossed  by  the  solicitor,  or  by  the  stationer 
to  the  Master.  Formerly,  the  Master's  clerk  received  the 
profits  of  the  engrossment,  now  it  is  received  by  the 
solicitor,  The  engrossment  is  examined  with  the  draft, 
and  warrants  are  allowed  for  that  purpose.  The  Master 
then  grants  his  allocatur,  and  a  report  is  issued  approving 
of  the  conveyance.  This  report  is  settled  by  warrant  and 
filed,  but  not  confirmed.  The  conveyance  is  then  exe- 
cuted. 
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If  it  is  necessary  that  the  accountant  general  should 
do  any  act  upon  the  execution  of  the  conveyance,  there 
must  be  an  affidavit  of  its  execution,  upon  which  the 
Master  will  certify,  that  an  office  copy  of  this  certificate 
is  produced  to  the  accountant-general. 


[  *235  ]  *CHAPTER  XXVII. 

OPENING  THE  BIDDINGS. 

Of  doubtful  policy,  235.  Who  may  open  the  biddings,  236.  At  what  advance  in  price, 
237.  Opening  biddings  of  a  colliery,  239.  Opening  biddings  as  to  some  lota,  239. 
After  what  proceeding  biddings  cannot  be  opened,  240.  Cases  on  the  subject,  241. 
When  notice  of  motion  to  open  must  be  served,  241.  Motion  to  open  biddings,  246. 
Terms  of  order  for,  247.  Proceedings  consequent  upon,  248. 

WHERE  an  estate  has  been  sold  under  a  decree,  the 
Court  exercises  a  power  before  the  report  of  purchase 
has  been  absolutely  confirmed  of  allowing  the  biddings  to 
be  opened  and  the  premises  to  be  resold  under  certain 
restrictions. 

The  exercise  of  this  power  is  one  of  very  doubtful 
policy,  and  it  may  be  fairly  questioned,  whether  estates 
under  the  control  of  the  Court  would  not  be  benefited,  by 
being  subjected  to  the  same  regulations  which  govern  the 
sale  of  property  generally.  The  knowledge  that  the 
highest  bidder  at  the  sale  is  not  necessarily  the  purchaser, 
and  that  "  going  for  the  last  time"  does  not  close  forever 
the  hopes  of  those  who  delay  to  advance  on  their  com- 
petitors, has  a  tendency  to  damp  competition,  and  chill 
the  ardour  by  which  persons  are  excited  during  the  pro- 
gress of  a  contest  in  which  their  passions  are  engaged, 
and  many  a  bidder,  who,  in  the  warmth  of  rivalship,  would 
still  continue  to  increase  his  offers,  grows  cold  and  calcu- 
lating as  the  excitement  subsides,  and  under  such  a  change 
of  feeling  has  no  inclination  to  open  the  biddings.fa] 

[a]  In  a  recent  case  In  New  York,  Chancellor  Walworth,  after  referring  to  the  regrets 
expressed  by  Lord  Eldon,  in  Williams  v.  Attenborough,  T.  &  R.  75,  (11  Eng.  Ch.  Rep. 
43,)  remarked  :  "  If  such  are  the  opinions  of  English  Chancellors,  as  to  the  dangerous 
tendency  of  the  practice,  in  that  country,  where  real  estate  has,  comparatively,  a  fixed 
and  certain  value,  a  resale  ought  not  to  be  granted  here,  except  in  very  special  cases. 
In  the  city  of  New  York,  real  estate,  when  sold  by  a  Master,  under  a  decree  or  order  of 
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*WHO  MAY  OPEN  THE  BIDDINGS  AND  ON  WHAT  ADVANCE  IN 

PRICE. 

Any  person  who  is  capable  of  becoming  the  purchaser 

this  Court,  generally  produces  its  fair  value.  It  is,  therefore,  essential  to  the  interests 
of  those  whose  property  is  thus  sold,  that  purchasers  should  continue  to  retain  full  con- 
fidence in  the  safety  of  such  purchases;  and  that  they  will  not,  as  a  matter  of  course, 
be  disturbed,  merely  because  a  good  bargain  has  been  obtained.  And  when  the  Court 
is  obliged  to  order  a  resale  of  property  purchased  in  good  faith,  the  former  purchaser 
must  be  fully  and  liberally  indemnified  for  all  damages,  costs  and  expenses  to  which  he 
has  been  subjected."  Duncan  v.  Dodd,  2  Paige,  101. 

In  an  earlier  case,  Chancellor  Kent  remarked  that  the  practice  of  opening  biddings, 
at  the  Master's  sales,  which  prevails  in  England,  has  not  prevailed  here  ;  but,  (disclaim- 
ing that  principle,)  where  the  executors  of  a  mortgagor  were  innocently  misled,  and 
induced  to  believe  that  the  sale  of  the  mortgaged  premises  would  not  take  place  on  the 
day  appointed,  there  being  no  culpable  negligence  on  their  part,  under  the  circumstances 
of  the  case,  be  ordered  the  sale  to  ba  set  aside,  on  the  ground  of  surprise,  on  the  defen- 
dant's paying  to  the  purchaser  all  his  costs  and  expenses,  and  the  costs  of  the  applica- 
tion; and  this,  although  the  sale  was  perfectly  regular  and  fair,  and  no  unfair  intention 
was  imputed  to  the  mortgagee  or  his  solicitor.  Williamson  v.  Dale,  3  Johns.  Ch.  Rep. 
290.  And  where  the  Master,  who  was  directed  to  sell  mortgaged  premises  under  a 
decree,  had  written  instructions,  from  the  complainant's  solicitor,  not  to  sell  the  premises 
for  a  less  sum  than  $2600,  the  amount  of  the  debt  and  costs,  but,  through  ignorance 
of  his  duty,  the  premises  were  sold  for  $1000  less,  to  persons  who  were  informed  of  the 
instructions,  at  the  time  of  the  sale,  and  before  they  paid  their  bid,  the  Court  ordered  a 
resale  of  the  property.  Requa  v.  Rea,  2  Paige,  339.  And  a  Master's  sale,  on  a  inert, 
gage  foreclosure,  will  be  opened,  and  a  resale  ordered,  where  judgment  creditors  are 
prevented  from  attending  and  bidding  at  the  sale,  in  consequence  of  an  impression> 
received  from  the  Master,  that  the  sale  will  not  take  place  on  the  day  appointed,  although 
there  be  no  collusion  between  the  Master  and  the  purchaser;  provided  that  the  judg, 
ment  creditors  offer  to  make  an  advance,  at  the  resale,  upon  the  bid  at  which  the  pro- 
perty was  struck  off,  to  an  amount  sufficient  to  cover  their  demands.  Collier  v.  Whip, 
pie,  13  Wend.  224.  There  is  one  case,  however,  decided  by  Chancellor  Kent,  in  which 
the  sale  was  opened,  the  defendant,  who  was  bound  to  make  good  any  deficiency  on  the 
sale,  offering  fifty  per  cent,  more  than  was  bid,  on  condition  of  his  depositing  thai 
advance  with  the  register,  in  eight  days,  and  paying  the  expenses  of  the  former  sale. 
Lansing  v.  McPherson,  3  Johns.  Ch.  Rep.  124.  But  in  a  more  recent  case,  (Jan.  1839,) 
in  New  York,  before  the  Vice  Chancellor  of  the  first  circuit,  where  an  offer  was  made 
of  an  advance  of  25  per  cent,  upon  the  bid,  upon  the  ground  of  the  intention  of  the 
eolicitor  to  have  bid  at  the  sale,  and  engagements  in  Court  preventing  him,  and  that 
infants  were  concerned,  and  where  it  was  clearly  shown,,  that,,  by  reason  of  other  incum- 
brances,  besides  the  mortgage  of  the  complainants,  it  was  impossible  for  the  infants  to, 
realize  any  thing,  and  that  there  was  no  other  estate,  an  application  for  a  resale  was 
denied.  North  River  Ins.  Co.  v.  Holmes,  2  Hofi\  Ch.  Prac.  146,  147. 

In  South.  Carolina,  it  has  been  held,  that  if  the  sale  has  been  regularly  conducted  and 
fairly  made,  it  is  obligatory ;  and  that  biddings  will  not  be  opened,  because  the  price  is 
too  high  or  too  low.  Gordon  v.  Sims,  2  McCord's  Ch.  Rep.  158.  And  it  would  seem, 
that  a  sale  cannot  be  set  aside,  or  the  biddings  opened,  on  any  other  ground  than  that 
of  surprise,  accident  or  fraud,  or  some  other  ground  of  purely  equitable  relief.  Ibid. ; 
Fra/ier  v.  Hall,  2  McCord's  Ch.  Rep.  159,,  note  2. 

In  Maryland,  if  there  should  be  made  to  appear,  either  before  or  after  a  sale  has  been 
ratified,  any  injurious  mistake,  misrepresentation,  or  fraud,  the  biddings  will  be  opened, 
the  reported  sale  rejected,  or  the  order  of  ratification  rescinded,  and  the  property  again 
sent  into  the  market  and  resold.  Anderson  v.  Foulke,  2  Har.  &  Gill,  346. 

In  Tennessee,  the  biddings,  on  a  sale,  under  a  decree  of  foreclosure  will  not  be  open- 
ed, after  confirmation  of  the  Master's  report,  except  in  cases  which  would  justify  setting 
aside  the  sale,  altogether.  Henderson  v.  Lowry,  5  Yerg.  240. 

In  Virginia,  where  it  appeared  to  the  Court,  that  the  highest  bidder,  at  a  sale  of  mort. 
gaged  land  by  commissioners  in  Chancery,  had  previously  agreed,  with  a  purchaser  from 
the  mortgagor,  that  he  would  allow  such  purchaser  to  redeem  the  land  within  a  limited 
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may  apply  to  open  the  biddings,  and  it  is  no  objection  to 
his  doing  so  that  he  was  present  at  the  sale.  In  M'Cul- 
lock  &  Colbatch,  3  Madd.  314,  the  late  Master  of  the 
Rolls  (Sir  J.  Leach),  decided,  that  a  person  who  was 
present  at  the  sale  could  not  be  permitted  to  open  the 
biddings:  and  in  Tyndale  &  Warre,  (4th  June,  1822,)  he 
refused  to  open  biddings,  because  the  party  had  attended 
the  sale  by  his  agent.  On  an  appeal,  the  Lord  Chancellor 
granted  the  motion,  and  it  appears  quite  clear  from  the 
authorities,  that  there  is  no  objection  to  a  person  present 
at  the  sale  opening  the  biddings.  (Thornhill  v.  Thornhill,  2 
J.  &  W.  347.  Tait  v.  Lord  Northwick,  5  Ves.  655.)  In 
Rigby  v.  M'Namara,  6  Ves.  117,  the  biddings  were  open- 
ed by  a  person  who  was  present  at  the  sale,  upon  an 
advance  of  400/.  on  WOOL  and  upon  payment  of  700/.  into 
Court :  and  in  Lefroy  v.  Lefroy,a  2  Russ.  606,  the  biddings 
were  opened  by  a  person  present  at  the  sale  on  an  advance 
of500/.  on  12,010/. 

A  motion  was  made  and  granted  to  open  the  biddings, 
but  the  order  was  not  drawn  up  by  the  person  making 
the  motion;  under  these  circumstances  another  person 
applied  to  open ;  the  Vice  Chancellor  directed  him  to  give 
notice  to  the  first  opener  of  the  biddings.  (Gibbons  v. 
Howell,  4  Madd.  52.)  A  person  who  had  opened  the 
biddings,  but  who  did  not  become  the  purchaser  at  the 
resale,  is  entitled  to  open  the  biddings  a  second  time,  upon 
payment  of  full  costs  to  the  purchaser.  (Preston  v.  Bar- 
ker, 16  Ves.  140.)  In  this  case,  the  estate  was  sold  before 
the  Master  for  1 050/. ;  the  defendant  Barker  opened  the 
[  *237  ]  bidding  on  a  *deposit  of  300/. ;  at  the  resale,  ano- 
ther person  was  declared  the  purchaser  at  1335/.  The 
defendant  Barker  moved  to  open  the  biddings  again.  The 
motion  was  granted  (the  purchaser  not  appearing),  upon 
payment  of  his  full  costs. 

Although  10/.  per  cent,  is  stated  to  be  the  usual  sum 
deposited  on  opening  the  biddings,  (Anon.  3  Madd.  494,) 


time,  by  repaying  him  his  money  with  interest,  and  that  in  consequence  of  such  agree- 
ment  being  known  at  the  sale,  other  persons  were  induced  to  refrain  from  bidding,  and 
the  land  was  struck  off  to  him  at  a  price  inferior  to  its  value,  such  sale  was  set  aside. 
Wood's  ex'r  v.  Hudson,  5  Munf.  423. 

See  further,  as  to  the  mode  of  conducting  a  sale  by  a  Master,  Vol.  1,  p.  541,  note  fa], 
and  the  cases  there  cited. 

»Eng.  Chan.  Reps.  iii.  253.  j 
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yet  there  is  no  rule  fixing  a  certain  per  centage  upon  which 
the  Court  will  open  the  biddings. 

The  Court  said  107.  per  cent,  was  not  sufficient  on  a 
small  sum ;  (Upton  v.  Lord  Ferrers,  4  Ves.  700  j)  and 
where  the  purchase-money  was  large,  12,010/.  the  Court 
opened  the  biddings  on  an  advance  of  less  than  5/.  per 
cent.  (Lefroy  v.  Lefroy,a  2  Russ.  606.)  In  Andrews  v. 
Emerson,  7  Ves.  420,  Lord  Eldon  said,  that  the  rule  that 
an  advance  of  10/.  per  cent,  entitles  the  party  to  open  the 
biddings  should  not  prevail  in  future.  This  was  confirmed 
in  White  v.  Wilson,  14  Ves.  151. 

As  the  biddings  are  opened  for  the  benefit  of  ther  suitor, 
the  Court  will  not  favour  any  other  person  in  that  respect ; 
therefore,  a  person  who  mistook  the  day  of  sale  was  not 
allowed  to  open  the  biddings  on  a  small  advance.  (1  Sugd. 
V.  &  P.  69.) 

Biddings  were  opened  on  an  advance  of  100/.  on  800/., 
and  200/.  on  1200/.  (Anon.  2  Ves.  487.)  On  an  advance 
of  50/.  on  380/.,  and  paying  the  expense.  (Upton  v.  Lord 
Ferrers,  4  Ves.  700.)  On  an  advance  of  200/.  on  2360/. 
(Tait  v.  Lord  Northwick,  5  Ves.  655.)  The  Court  refused 
to  open  the  biddings  on  an  advance  of  100/.  upon  3200/. ; 
but  opened  on  an  advance  of  200/.  (Anon.  5  Ves.  148.) 
Biddings  were  opened  on  100/.  on  800/.  (Andrews  v. 
Emerson,  7  Ves.  420.)  The  Court  refused  to  open  a  sale 
at  5020/.  on  an  over-bidding  of  150/.  (Anon.  1  Ves. 
452,  a.)  In  a  creditor's  suit,  the  biddings  were  opened 
on  an  advance  *of  500/.  on  10,000/.,  paying  [  *238  ] 
500/.  into  court,  and  the  costs  of  the  discharged  purchaser. 
(Brook  v.  Smith,  3  V.  &  B.  144.)  The  Court  refused  to 
open  the  biddings  on  an  advance  of  350/.  on  5300/. 
(Garstone  v.  Edwards,b  I  S.  &  S.  20.)  The  Court  refused 
to  open  the  biddings  on  an  advance  of  300/.  on  12,0107. 
but  opened  them  on  an  advance  of  500/.[a] 

The  Court  will  not  allow  biddings  to  be  opened  on  an 
advance  of  less  than  40/.  (Lefroy  v.  Lefroy  ,a  2  Russ. 
606.)  In  the  last  case,  at  the  sale  before  the  Master,  two 

[a]  Four  lots  were  sold  for  61 OZ.,  60Z.,  20Z.,  and  202.,  severally,  to  the  same  person. 
The  Court  opened  the  bidding's,  on  an  advance  of  160Z.  on  710Z.,  the  whole  amount  of 
the  sales,  but  would  not  order  the  lots  to  be  resold  in  one  Jot.  Ward  v.  Cooke,  9  Sim. 
87.  Biddings  were  ordered  to  be  opened,  on  an  advance  of  365Z.  on  7,300/,  Domville 
v.  Harrington,  2  You.  &  Coll.  723.  So,  upon  an  advance  of  80/.  on  775Z.  Connell  v. 
Hardy,  3  You.  &  Coll.  677. 
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lots  were  purchased  by  A.  B.,  one  for  656/.,  the  other  for 
9 II.  A  motion  was  made  to  open  the  biddings  on  an 
advance  of  70/.  on  the  first  lot,  and  30/.  on  the  last  lot. 
The  Vice  Chancellor  refused  to  open  the  biddings  as  to 
the  second  lot,  the  advance  being  under  40/.  and  recom- 
mended a  new  motion  that  the  biddings  for  the  two  lots 
might  be  opened,  and  that  a  resale  might  take  place  in 
one  lot,  upon  an  advance  of  100/.  on  the  two  lots.  A 
new  notice  was  given,  and  an  order  made  accordingly. 
(Farlow  v.  Weildon,  4  Madd.  460.  Brookfield  v.  Bradley,8 
1  S.  &  S.  23.) 

An  advance  of  40/.  is  far  too  low  to  compensate  the 
estate  for  the  expense  of  opening  the  biddings,  and  no 
advance  less  than  80/.  or  100/.  is  likely  to  benefit  the 
parties  interested.  That  40/.  is  too  low  a  minimum  will 
be  perceptible  to  any  one  who  considers  the  expenses  of  a 
resale,  which  are  borne  by  the  estate.  It  is  to  be  recol- 
lected that  fresh  advertisements  are  to  be  prepared  and 
inserted,  fresh  particulars,  and  conditions  of  sale  to  be  left 
and  settled  by  warrants,  attended  by  the  solicitors  of  the 
parties;  that  there  is  a  printer's  bill  to  pay,  and  the 
expenses  of  the  day  of  sale,  and  the  Master's  fees  to  be 
discharged.  When  all  this  is  considered,  it  does  not 
[  *239  ]  *require  much  experience  in  the  taxation  of  costs, 
nor  expertness  in  the  science  of  arithmetic  to  arrive  at  the 
conclusion,  that  the  advance  of  40/.  will  be  any  thing  but 
advantageous  to  those  interested  in  the  estate. 

The  rules,  as  to  opening  biddings  upon  a  sale  of  landed 
estates,  do  not  apply  when  a  colliery  is  the  subject  of  sale  : 
and  on  an  appeal  to  the  Lord  Chancellor,  he  discharged 
an  order  of  the  Vice  Chancellor,  which  had  directed  the 
biddings  for  a  colliery  to  be  opened  on  an  advance  of 
1150/.  on  8850/.  From  the  fluctuating  nature  of  this 
property,  to  which  land  is  not  liable,  the  Court  is  very 
reluctant  to  open  the  biddings,  and  order  the  resale  of  a 
colliery.  Lord  Eldon  cited  a  case  where  a  colliery  sold 
for  23,000/.,  and,  on  the  biddings  being  opened  by  a  ficti- 
tious bidder,  on  a  resale  only  fetched  6000/.  Ultimately, 
it  sold  for  15,000/.  (Williams  v.  Attenborough,  T.  &  R. 
70.) 

Where  several  lots  have  been  purchased  by  the  same 
person,  and  the  biddings  are  ordered  to  be  opened,  as  to 
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some  of  the  lots  which  were  first  purchased,  the  purchaser 
will  be  allowed  the  option  of  opening  the  biddings  as  to 
the  remainder.  (Price  v.  Price,a  1  S.  &  S.  386.)  In  this 
case  a  motion  was  made  to  open  the  biddings  of  five  out 
of  seven  lots  purchased  by  the  same  person.  The  pur- 
chaser wished  the  biddings,  if  opened  at  all,  to  be  opened 
as  to  all  the  lots.  The  Vice  Chancellor  asked  whether 
the  lots  which  were  the  subject  of  the  motion  had  been 
sold  before  or  after  the  other  two  lots  ;  and  being  informed 
they  were  sold  afterwards,  said,  that  where  a  person 
became  the  purchaser  of  a  subsequent  lot,  in  consequence 
of  his  being  declared  the  best  bidder  of  prior  lots,  it  was 
reasonable  he  should  have  the  option  of  retaining  or 
retiring  from  the  subsequent  lots.  The  same  point  occur- 
red in  Fielder  v.  Fielder,  6th  December,  1823,  and  the 
Vice  Chancellor,  *upon  an  affidavit  of  the  pur-  [  *240  ] 
chaser  that  he  had  bid  for  the  subsequent  lots  in  conse- 
quence of  having  been  declared  the  best  bidder  for  the 
prior  lots,  the  bidding  of  which  was  opened,  made  an  order 
for  discharging  the  purchaser  as  to  the  subsequent  lots. 
(Price  v.  Price,a  1  S.  &  S.  386.) 

An  estate  was  put  up  to  sale  in  four  lots,  and  the  timber 
on  each  lot  was  to  be  paid  for  by  the  purchaser  according 
to  a  valuation  which  had  been  made.  A.  purchased  lot 
one,  the  other  lots  were  not  sold.  B.  opened  the  biddings, 
and  on  the  resale  purchased  lot  one  and  two  for  2,140/., 
and  lot  three  at  380/.  The  Court  refused  to  open  the 
biddings  for  lot  one  and  two  on  the  application  of  A., 
unless  he  would  advance  10  per  cent,  on  the  price  of  the 
timber  as  well  as  the  land,  and  would  take  lot  three  in 
case  B.  should  retire  from  it,  at  the  price  it  had  been  sold 
for,  in  case  it  should  not  fetch  the  same  price  at  the  resale. 
(Bates  v.  Bonnor,b  6  Sim.  380.) 

One  motion  to  open  the  biddings  for  several  lots  pur- 
chased by  different  purchasers  on  an  advance  of  a  cer- 
tain sum  for  each  lot,  was  refused  on  the  ground  that  a 
separate  motion  ought  to  have  been  made  as  to  each  lot. 
(Goodall  v.  Pickford,b  6  Sim.  379.) 

The  general  rule  is,  that  after  the  report  has  been  con- 
firmed absolutely,  the  biddings  cannot  be  opened.  (White 
v.  Wilson,  14  Ves.  151.)  The  order  absolute  takes  effect 
from  the  day  it  is  pronounced,  and  a  motion  to  open  the 
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biddings  after  the  order  absolute  had  been  pronounced,  but 
before  it  was  drawn  up,  was  refused.  (Aberdeen  v.  Wal- 
ker,3 6  Sim.  146.)(1)  The  usual  terms  upon  which  an 
order  to  open  biddings  is  drawn  up,  is  on  the  allegation 
that  the  report  has  not  been  confirmed  absolutely.  In 
[  *241  ]  Chetham  *v.  Grugeon,  5  Ves.  86,  it  appears  the 
biddings  were  opened,  although  the  motion  was  not  opposed 
simply  upon  an  advance  of  61/.  upon  305/.  and  not  on 
special  circumstances.  This  is  not  the  practice,  and  I 
have  not  succeeded  in  finding  the  order  in  the  above  cause 
at  the  Report  Office.  In  Watson  v.  Birch,  2  Ves.  51,  and 
4  Bro.  C.  C.  171,  heard  before  Mr.  Commissioner  Ash- 
hurst,  in  the  absence  of  Mr.  Commissioner  Eyre,  the  bid- 
dings were  ordered  to  be  opened,  although  the  report  had 
been  confirmed  absolutely.  The  estate  had  been  sold 
before  the  Master  for  15,300/.  and  the  report  confirmed 
absolutely,  by  an  order  dated  24th  July,  1792.  Imme- 
diately after  the  vacation,  an  application  was  made  to 
open  the  bidding  by  the  plaintiffs,  and  one  of  the  defendants, 
who  offered  an  overbidding  of  4000/.  The  application 
was  made  on  the  ground  that  the  defendant  was  in  the 
Fleet  prison,  at  the  time  of  the  confirmation  of  the  report, 
and  was  told  by  twro  persons  that  they  would  direct  their 
agents  to  open  the  biddings,  but  which  they  neglected  to 
do.  The  order  opening  the  biddings  directed  the  whole 
sum  offered  in  advance,  to  be  deposited.  This  decision 
was  disapproved  of  by  Lord  Eldon,  (Morice  v.  Bishop  of 
Durham,  11  Ves.  57,)  who  said,  that  the  only  case  in 
which  biddings  can  be  opened,  after  the  confirmation  of 
the  report,  is,  where  there  is  some  fraud  or  misconduct  in 
the  purchaser,  or  fraudulent  negligence  in  another  person 
as  the  agent,  of  which  it  is  against  conscience  that  the 
purchaser  should  take  advantage.  Thus  the  biddings 
were  opened,  after  the  confirmation  of  the  Master's  report, 
upon  a  considerable  advance  in  price,  in  consequence  of  a 
mistake  having  been  made  in  the  particulars  of  the  estate 
left  with  the  Master,  and  because  one  of  the  parties  who 
[  *242  ]  had  confirmed  the  report  had  been  ^steward  of 
the  family,  and  knew  more  than  he  communicated. 
(Countess  of  Gower  v.  Earl  Gower,  2  Eden,  348.) 

(1)  The  report  of  this  case  appears  defective,  since  an  order  absolute  does  not  require 
to  be  served. 
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After  the  confirmation  of  the  report,  the  Court  refused 
an  application  to  open  the  biddings,  which  was  made  on 
the  ground  that  the  Master's  clerk,  at  the  sale,  had  decla- 
red that  any  person  would  be  entitled  to  open  the  biddings. 
(Thornhill  v.  Thornhill,  2  J.  &  W.  347.) 

The  person  desirous  of  opening  the  biddings  applies  by 
a  special  motion,  notice  of  which  is  served  on  the  clerks 
in  court  of  all  the  parties  in  the  cause,  and  on  the  solicitor 
or  town  agent  of  the  person  who  has  been  reported  the 
best  purchaser.  (44  N.  O.) 

It  appears  to  be  a  disputed  point  at  what-  time  this 
notice  must  be  served,  to  prevent  the  purchaser  confirm- 
ing his  report  absolutely.  In  Vansittart  v.  Collier,a  2  S. 
&  S.  608,  (it  is  "  Collins,"  in  the  Registrar's  Book,)  the 
reporter  states,  that  before  the  report  was  absolutely  con- 
firmed, the  purchaser  was  served  with  a  notice  of  motion 
to  open  the  biddings,  but,  nevertheless,  proceeded  to  con- 
firm his  report ;  and  that  this  order  to  confirm  was  dis- 
charged, upon  the  authority  of  Watson  v.  Brickwood. 
Upon  reference  to  the  registrar's  book,  where  the  cause 
is  entered  under  the  title  of  "Vansittart  v.  James,  1824, 
folio  1647,  it  does  not  appear  that  the  order  to  confirm 
the  report  was  ever  discharged,  but,  on  the  contrary,  that 
it  was  the  order  to  open  the  biddings  which  was  dis- 
charged. 

I  am  enabled,  by  the  kindness  of  the  solicitor  who  was 
concerned  for  the  purchaser,  as  well  as  from  a  search  at 
the  Report  Office,  to  correct  the  error  which  has  arisen 
in  the  reported  case.  The  facts,  as  they  appear  from  the 
affidavit  of  the  person  who  managed  the  business  for  the 
^purchaser,  and  which  is  entered  in  the  order,  [  *243  ] 
and  from  the  papers,  are  as  follows :  The  order  nisi, 
confirming  the  Master's  report  of  purchase,  was  dated 
on  the  31st  of  May,  1825,  and  was  served  on  the  clerks 
in  court  on  the  4th  of  June*  1825,  and  the  order,  con- 
firming the  report  absolutely,  was  obtained  on  the  13th 
of  June.  On  the  10th  of  June  an  application  was  made 
to  the  Vice  Chancellor  on  behalf  of  a  person  desirous  of 
opening  the  biddings,  for  liberty  to  give  a  notice  of 
motion,  which  was  accordingly  given  for  the  14th  of 
June,  and  served  personally  on  the  purchaser,  on  Satur- 
day, the  llth  of  June.  On  the  14th  of  June,  no  opposition 
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being  made  to  the  motion,  an  order  was  made  to  open  the 
biddings.  The  circumstance  of  the  motion  not  having 
been  opposed  arose  from  accident,  and  a  notice  was 
served,  by  the  purchaser,  to  discharge  the  order  of  the  14th 
of  June.  The  motion  was  supported  by  the  affidavit 
before  alluded  to,  and  after  stating  the  several  proceed- 
ings, was  as  follows :  that  the  agent  to  the  purchaser's 
solicitors  received  a  letter  by  the  post,  on  Monday,  the 
13th  day  of  June,  aforesaid,  from  the  country  solicitor  of 
the  purchaser,  and  which  letter  bears  date  on  the  preced- 
ing day,  informing  them  that  a  notice  had  been  served 

on  the  said  purchaser,  of  Mr.  's  intention  to  move 

to  open  the  biddings  on  the  next  day,  being  the  said  13th 
day  of  June,  then  instant,  but  the  said  letter  did  not 
contain  the  said  notice  or  any  copy  thereof,  nor  did  the 
same  state  that  such  motion  was  to  be  made  by  leave  of 
the  Court ;  that  deponent  did  not  observe  on  reading  the 
said  letter  that  any  day  was  stated  therein  for  the  said 
motion  to  be  made,  and  he,  the  said  deponent,  supposed 
and  believed  that  the  said  notice  was  given  for  Friday  then 
next,  being  the  next  motion  day ;  that  in  consequence  of 
such  misapprehension  as  aforesaid,  he,  the  said  deponent, 
[  *244  ]  did  not  instruct  counsel  on  behalf  *of  the  said 
purchaser,  to  oppose  the  said  motion,  which  he  should 
otherwise  have  done ;  and  that  the  first  knowledge  or 
information  which  he,  the  said  deponent,  received  (except 
from  the  said  letter)  of  the  time  for  which  the  said  notice 
of  motion  was  given,  was  on  Tuesday,  the  14th  day  of 
June,  then  instant,  when  the  clerk  of  the  plaintiff's  solicitor 
produced  to  him  the  notice  of  motion,  by  which  it  appeared 
that  the  said  motion  was  to  be  made  on  that  day,  and  not 
on  the  said  13th  day  of  June,  as  erroneously  stated  in  the 
letter  so  received  by  the  said  agents  to  the  purchasers,  as 
aforesaid ;  and  when,  if  the  said  motion  had  not  actually 
been  made,  it  was  too  late  to  instruct  counsel  to  oppose 
the  same. 

The  judgment  of  the  Vice  Chancellor,  as  endorsed  on 
the  brief  of  counsel,  is  as  follows :  "  The  question  is, 
whether  the  purchaser  was  entitled  to  confirm  the  report 
absolute,  pending  the  notice  to  open  the  biddings,  which 
the  registrar  will  inquire  into.  If  he  was,  then  the  order 
of  the  14th  of  June  must  be  set  aside  ;  but  the  purchaser, 
under  the  circumstances,  must  pay  all  the  costs  of  this 


OPENING  THE  BIDDINGS.  244 

application,  and  the  costs  of  the  order  of  the  14th  June." 
On  the  16th  July,  1825,  the  order  to  open  the  biddings 
was  discharged  absolutely. 

In  Watson  v.  Brickwood,  6th  Feb.  1808,  Reg.  Lib. 
1807,  fo.  382,  an  order  nisi  to  confirm  a  report  of  purchase 
was  obtained  on  the  16th  Dec.  1807,  and  on  the  13th 
January,  1808,  the  order  was  made  absolute.  On  the 
llth  Jan.  the  purchaser  and  all  parties  were  served  with 
a  notice  of  motion  that  the  Court  would  be  moved  on  the 
first  seal  before  Hilary  Term,  viz.  the  13th  January,  that 
the  biddings  might  be  opened.  Notwithstanding  this 
notice,  the  report  was  confirmed  absolutely.  On  the  6th 
Feb.  1808,  an  application  was  made  to  ^discharge  [  *245  ] 
this  last  order.  It  appears  by  the  affidavit  in  support 
that  counsel  were  instructed  to  make  the  motion  to  open 
the  biddings  on  the  13th  of  January,  being  the  first  seal 
before  Hilary  Term  j  but  that  it  did  not  come  to  the  turn 
of  the  counsel  employed  to  make  the  motion  till  the  follow- 
ing Monday,(l)  which  appears  to  have  been  on  the  18th 
of  January,  when  the  order  was  made  to  open  the  bid- 
dings. Under  these  circumstances  the  Court  discharged 
the  order  to  confirm  the  report  absolutely. 

In  a  recent  case  of  Wythe  v.  Henniker,  heard  on  the 
22d  day  of  January,  1835,  the  Vice  Chancellor  decided, 
that  if  a  notice  of  motion  is  given  to  open  the  biddings, 
and  is  not  made  on  the  seal  for  which  it  is  given,  or  not 
saved  to  another  seal,  that  the  purchaser  may,  at  any 
time  after  the  first  mentioned  seal,  confirm  his  report 
absolutely,  if  otherwise  in  a  situation  to  do  so.  This 
decision  imposes  upon  counsel  the  necessity  of  saving  a 
motion  to  open  the  biddings,  in  a  case  where  otherwise 
the  purchaser  would  be  entitled  to  confirm  his  report. 

In  a  case  of  Leech  v.  Wild,  head  before  the  Vice 
Chancellar  on  the  25th  March,  1835,  one  of  the  questions 
before  the  Court  was,  whether  the  service  of  a  notice  of 
motion  to  open  the  biddings  before  the  day  on  which  the 
purchaser  was  entitled  to  confirm  his  report,  although  the 
day  fixed  in  the  notice  for  making  the  motion  happened 
after  that  time,  was  sufficient  to  prevent  the  purchaser 
confirming  his  report,  or  whether  it  was  necessary  that 

(1)  It  docs  not  appear  whether  this  was  a  continuation  of  the  first  seal. 
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the  day  fixed  for  making  the  motion  should  be  on  or 
before  the  day  on  which  the  report  could  be  confirmed. 
The  Court  decided  that  the  service  of  a  notice  of  motion 
to  be  made  after  the  day  on  which  the  purchaser  was 
entitled  to  confirm  his  report,  did  not  prevent  the  pur- 
[  *246  ]  chaser  confirming  his  report.  *In  the  last  case, 
the  order  nisi  was  served  on  the  23d  of  February.  On 
the  2d  of  March  a  notice  of  motion  was  served  that  the 
Court  would  be  moved  on  the  llth  of  March  to  open  the 
biddings.  On  the  5th  of  March,  the  report  was  confirmed 
absolutely. 

The  practice,  as  collected  from  the  above  cases, 
requires  that  to  enable  a  party  to  open  the  biddings,  the 
day  fixed  in  the  notice  must  be  on  or  before  the  day  when 
the  purchaser  will  be  entitled  to  make  the  report  absolute ; 
and  that  if  the  motion  cannot  be  made  for  that  seal,  it 
must  be  saved  j  otherwise  the  report  may  be  confirmed 
absolutely  at  the  rising  of  the  court.  The  view  taken  by 
the  Vice  Chancellor  is  very  much  strengthened  by  the 
terms  in  which  the  certificate  of  no  cause  being  shown  is 
framed,  viz.,  "  That  no  order  has  been  entered  with  the 
register  whereby  cause  is  shown,"  &c. ;  and  by  analogy 
to  the  practice  that  filing  exceptions  is  not  sufficient  to 
prevent  a  report  being  confirmed  absolutely,  but  that  an 
order  must  be  obtained.  (Mole  v.  Smith,  J.  &  W.  670.) 

If,  under  any  circumstances,  it  should  be  necessary,  the 
Court  will  give  a  party  liberty  to  move  to  open  the  bid- 
dings on  a  day  not  appointed  for  motions. 

If  a  party  wishing  to  open  the  biddings,  apprehends 
that  the  parties  will  consent  to  confirm  the  report,  he 
should  give  them  notice  of  his  intention  to  apply. 

After  the  purchaser  has  moved  to  confirm  the  report 
absolutely,  although  the  order  is  not  drawn  up,  it  is  too 
late  to  give  a  notice  of  motion  to  open  the  biddings,  the 
order  taking  effect  from  the  day  on  which  it  was  made, 
and  not  from  the  time  of  service.  (Aberdeen  v.  Walken, 
Keg.  Lib.  1832,  fo.  1852.) 

On  the  hearing  of  the  motion  to  open  the  biddings,  the 
party  applying  appears  by  his  counsel,  and  offers  to  make 
[  *247  ]  *an  advance  on  the  sum  for  which  the  premises 
were  sold,  and  to  pay  the  purchaser's  costs,  charges,  and 
expenses  occasioned  by  his  bidding,  to  be  settled  by  the 
Master.  (Watts  v.  Martin,  4  Bro.  C.  C.  113.)  In  order- 
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ing  the  taxation  and  payment  of  these  costs,  the  Court 
will  not  give  any  particular  direction  to  include  in  them 
the  expenses  of  a  journey  to  see  the  estate,  saying  that 
the  Master,  under  the  general  directions,  would  make  the 
allowance  according  to  the  practice.  (Anon.  2  Ves. 
286.) 

The  parties  in  the  suit  should  not  appear  on  the  motion, 
unless  they  are  dissatisfied  with  the  sum  offered  in 
advance,  or  with  the  responsibility  of  the  person  moving, 
or  have  any  opposition  to  make  to  the  motion ;  and  even 
then  it  is  not  usual  for  any  one,  excepting  the  party 
having  the  conduct  of  the  sale,  to  appear.  The  purchaser 
is  allowed  the  costs  of  appearing  on  this  motion. 

The  party  moving  is  provided  with  an  affidavit  of  the 
service  of  the  notice  of  motion  on  the  purchaser's  solicitor 
or  agent,  and  on  the  clerks  in  court  of  all  the  parties,  or 
he  obtains  their  consent  to  the  motion.  The  order  is 
drawn  up  in  the  following  terms :  "  That  upon  C.  D.  paying 
to  the  purchaser  the  costs,  charges,  and  expenses  he 
hath  paid  or  been  put  to  by  reason  of  his  bidding  for  the, 
said  estate,  to  be  taxed  and  settled  by  the  Master  in  case 
the  parties  differ  about  the  same,  and  on  his  paying, 

within  three  weeks,  the  sum  of  /.  by  way  of  deposit 

into  the  Bank,  it  is  referred  back  to  the  Master  to  allow 
of  a  better  purchaser  of  the  said  estate.  And  the  order 
directs  that  any  persons  or  person  who  shall  be  allowed 
the  best  bidder  or  bidders,  other  than  the  said  C.  D.,  do 
within  ten  days -make  a  deposit  after  the  rate  of  10/. 
per  cent,  on  their  respective  biddings  (the  sum  to  be 
ascertained  by  the  said  Master)  into  the  Bank,  with  the 
privity,  &c.  And,  in  *default  of  making  such  [  *248  ] 
deposit  by  the  time  aforesaid,  the  order  declares  the  respec- 
tive biddings  to  be  considered  void,  and  orders  the  Master 
without  further  motion  to  resell  the  estate. 

The  Court,  in  opening  the  biddings,  will  not  dispense 
with  a  deposit,  or  order  a  trifling  one.  (Anon.  6  Ves.  513.) 
When  the  order  is  drawn  up,  the  party  opening  the  bid- 
dings leaves  it  with  the  clerk  of  the  accountant-general, 
who  prepares  a  direction  for  him  to  pay  the  amount 
of  the  deposit  into  Court.  This  direction  is  taken  to 
the  Bank,  and  the  money  paid  into  Court  in  the  usual 
manner.  The  purchaser's  costs,  charges  and  expenses, 
are  then  taxed.  In  Farlow  v.  Weildon,  4  Madd.  460,  the 
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reporter,  in  a  note,  says,  I  am  informed  that  a  first  pur- 
chaser has  been  allowed  the  costs  of  an  agent  who 
travelled  a  considerable  distance  for  the  purpose  of  bidding 
for  his  principal.  It  is  quite  reasonable  that  it  should  be 
so,  for  if  a  party  is  willing  to  pay  the  expense  of  an  agent 
out  of  his  own  pocket,  it  is  not  unfair  to  expect  that  the 
person  taking  away  his  bargain  should  bear  that  expense. 
In  the  taxation  of  these  costs  it  is  usual  to  allow  the 
purchaser  all  costs,  charges,  and  expenses,  which  he  has 
fairly  and  properly  incurred,  and  which  could  be  recovered 
against  him  by  his  own  solicitor,  so  that  he  may  be  com- 
pletely indemnified  against  every  expense  properly  paid 
by  him  relative  to  the  purchase.  These  costs,  when 
taxed,  are  paid  to  the  purchaser  by  the  person  opening  the 
biddings. 

If  the  deposit  is  not  made  within  the  time  limited  by 
the  order,  or  the  costs  remain  unpaid,  it  is  presumed  that 
the  first  purchaser  may  claim  the  benefit  of  his  purchase, 
and  confirm  his  report  absolutely ;  and  that  if  unwilling 
to  do  so,  that  the  parties  in  the  cause  may  compel  him  to 
[  *249  ]  ^complete  it  in  the  same  manner  as  if  the  biddings 
had  not  been  attempted  to  be  opened. 

The  deposit  being  made,  and  the  costs  paid,  the  party 
having  the  conduct  of  the  cause  proceeds  to  resell  the  lot 
or  lots,  the  biddings  of  which  have  been  opened.  If  at  the 
resale  the  party  opening  the  biddings  is  the  purchaser,  or 
if  not,  the  person  who  is  reported  the  highest  bidder, 
makes  the  deposit  of  10/.  per  cent,  within  the  time  limited 
by  the  order,  and  completes  the  purchase  in  the  usual 
manner.  If  he  neglects  to  make  his  deposit,  the  party 
having  the  conduct  of  the  sale  applies  for  the  accountant- 
general's  certificate,  and  produces  the  same  to  the  Master, 
as  his  authority  to  proceed  to  a  second  resale. 

A  deposit  made  on  opening  the  biddings  having  been 
laid  out  in  the  public  funds,  the  deposit  is  considered  as 
part  of  the  purchase-money,  and  not  as  a  pledge,  and  the 
purchaser  is  not  affected  either  by  the  rise  or  fall  of  the 
funds,  but  is  not  entitled  to  the  dividends  accruing  between 
the  time  of  the  deposit  and  completion  of  the  purchase, 
but  only  to  interest  on  the  deposit  at  4  per  cent.  (Doyley 
v.  Countess  of  Powis,  2  Bro.  C.  C.  32.) 

If  the  person  opening  the  biddings  is  outbid  at  the  resale, 
he  is  discharged  from  his  purchase,  and  is  entitled  to  his 
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deposit.  (Williams  v.  Attenborough,a  T.  &  R.  70.)  To 
obtain  this  deposit  he  serves  a  notice  of  motion  on  the 
clerk  in  court  of  the  parties,  and  is  at  the  expense  of  his 
own  appearance,  and  of  getting  the  money  out.  If  the 
parties  will,  and  can  consent,  the  deposit  may  be  obtained 
out  of  Court  on  a  common  petition,  the  clerks  in  court  of 
the  parties  consenting  to  the  same. 

The  person  opening  the  biddings  for  his  own  benefit  is 
not  entitled  to  his  costs,  though  not  himself  the  purchaser, 
and  although  by  his  opening  the  biddings  he  has  occa- 
sioned *a  resale  at  a  considerable  advance;  [  *250  ] 
(Rigby  v.  M'Namara,  6  Ves.  466 ;  Earl  Macclesfield  v. 
Blake,  8  Ves.  214;  Trefusis  v.  Clinton,  1  V.  &  B.  361 ;) 
but  where  a  person  opens  the  biddings  for  the  benefit  of 
all  parties  concerned,  and  not  for  his  own  advantage,  he 
will  be  allowed  his  costs.  (Owen  v.  Foulks,  9  Ves.  348.) 
This  distinction  was  followed  at  the  Rolls,  in  West  v. 
Vincent,  12  Ves.  6,  where  a  person  opening  the  biddings 
for  the  family,  not  becoming  ^the  purchaser,  was  allowed 
his  expenses  as  well  as  his  deposit. 

•Eng.  Chan.  Reps.  xi.  41. 
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CHAPTER  XXVIII. 

LEASES  GRANTED  UNDER  THE  SANCTION  OF  THE  MASTER. 

Building  leases,  251.  Order  of  reference  as  to,  252.  Proceedings  in  Master's  office, 
252.  Order  confirming  report,  253.  Costs  of  lease,  253.  How  a  fine  is  raised  and 
paid  on  renewal  of  a  lease,  254.  Letting  charity  estates,  256.  Advertisement  and 
conditions  of  sale,  256.  Letting  and  report,  258. 

IN  the  first  volume,  in  treating  on  the  subject  of  a 
receiver,  I  have  shown  the  manner  in  which  leases  by 
parol,  or  from  year  to  year,  are  granted,  and  also  the 
power  possessed  by  the  Master  of  receiving  proposals  for 
granting  leases  for  terms  of  years  under  64  N.  O.  I  now 
proceed  to  consider  the  manner  of  procuring  those  leases 
to  be  granted  which  are  not  authorised  by  64  N.  O. 

The  Masters  under  64  N.  O.  are  not  empowered  to 
receive  proposals  either  for  a  building  lease  or  for  a  lease 
of  mines.  If  it  is  deemed  beneficial  to  an  estate  that 
such  leases  should  be  granted,  an  order  is  obtained  to 
refer  it  to  the  Master  to  inquire  as  to  the  propriety  of 
such  a  measure.  If  the  will  or  settlement  under  which 
the  property  is  held  contains  a  clause  empowering  either 
the  trustees,  or  any  other  person  therein  named,  to  grant 
leases  for  ninety-nine  or  any  number  of  years,  for  the 
purpose  of  building,  or  for  the  purpose  of  opening  mines, 
the  Court  has  jurisdiction  to  order  such  leases  to  be  made  ; 
[  *252  ]  but  if  *the  will  or  settlement  does  not  contain 
any  such  clause,  an  act  of  Parliament  is  necessary  to 
authorise  the  same. 

If  the  will  or  settlement,  or  an  act  of  Parliament  obtain- 
ed for  the  purpose,  authorises  certain  parties  to  grant 
building  leases,  or  to  demise  for  the  purpose  of  opening 
mines,  an  agreement  is  first  entered  into  with  the  proposed 
lessee,  subject  to  the  approbation  of  the  Court.  Upon  the 
execution  of  this  agreement,  a  petition  is  presented  to  the 
Court,  stating  shortly  the  title  to  the  property,  the  power 
of  demising,  the  agreement  to  let,  and  praying  that  it  may 
be  referred  to  the  Master,  to  whom  this  cause  stands 
referred,  to  inquire  and  certify  to  this  honourable  Court 
whether  the  said  proposal  by  the  said  is  fair  and 
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reasonable,  and  benefical  to  the  said  — —  j  and  if  the  said 
Master  shall  be  of  opinion  that  the  same  is  fair  and  rea- 
sonable, and  beneficial  to  the  said ,  then  that  he  may 

settle  a  lease  of  the  said  piece  or  parcel  of  land,  together 

with  such  covenants,  for  the  benefit  of  the  said ,  as  the 

nature  of  the  case  may  require.  This  petition  is  support- 
ed by  the  affidavit  of  a  competent  party,  that  the  proposed 
lease  is  fair,  and  for  the  benefit  of  the  estate. 

The  order  is  drawn  up  in  the  terms  of  the  prayer.  A 
state  of  facts  and  proposal  is  then  carried  into  the  Master's 
office,  containing  a  statement  similar  to  that  in  the  petition, 
and  supported  by  the  affidavit  used  before  the  Court.  If 
the  Master  is  of  opinion  that  the  lease  is  beneficial,  and 
the  covenants  proper,  a  draft  lease  is  prepared,  and  a  copy 
of  it  left  in  the  Master's  office,  and  settled  before  him  on 
warrants  taken  out  for  the  purpose  ;  a  copy  of  the  lease  is 
sent  to  the  lessee,  who  peruses  it  in  the  same  manner  as 
if  not  settled  by  the  Master.  The  Master's  clerk  procures 
the  lease  to  be  engrossed,  warrants  are  taken  out  to 
examine  the  engrossment  with  the  draft,  and  the  Master 
signs  his  allowance  in  the  first  and  last  skins  of  the 
engrossment  of  the  *lease.  and  his  allocatur  in  [  *253  ] 
the  last  skin,  in  the  following  form :  "  A.  v.  B." — "  I 
approve  of  and  allow  this  indenture,  being  the  same  men- 
tioned in  my  report,  dated,  &c. ;"  and  on  the  counterpart, 
his  allocatur  is  as  follows :  "  This  is  a  counterpart  of  the 
indenture  of  lease  mentioned  in  my  report,  bearing  date, 
&c.,  to  have  been  allowed  by  me."  The  Master  makes 
his  report,  which  is  transcribed,  signed,  and  filed  in  the 
usual  manner.  The  lease  is  then  executed.  The  report 
does  not  require  to  be  confirmed  by  orders  nisi  and  abso- 
lute, but  a  petition  is  presented,  praying  that  the  said 
Master's  report  may  be  confirmed,  and  that  the  agreement 
therein  mentioned  may  be  carried  into  execution,  and  that 
it  may  be  referred  to  the  Master  to  whom  these  causes 
stand  referred,  to  tax  the  costs  of  all  parties,  of  the  appli- 
cation of ,  (the  first  petition,)  and  consequent  thereon, 

and  of  this  application ;  and  the  costs  of  the  contract  or 

agreement  entered  into  .with  the  said  ,  by  the  said 

,  for  a  lease  of  the  said  piece  or  parcel  of  land,  as 

between  solicitor  and  client;  and  that  the  said  Master 
may  deduct  from  the  amount  of  such  costs,  when  taxed, 
what  your  petitioners  shall  have  received,  or  be  entitled 
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to  receive  from  the  said (lessee),  on  account  of  costs 

usually  borne  and  paid  by  a  lessee.  Then  follows  a 
prayer  for  the  payment  of  the  costs.  The  order  is  drawn 
up  in  the  terms  of  the  prayer. 

The  expense  of  applying  to  the  Court,  and  the  extra 
costs  incurred  in  the  Master's  office  beyond  those  usually 
payable  by  a  lessee,  are  borne  by  the  estate.  The  costs 
usually  paid  by  the  lessee  are  for  preparing  the  agreement, 
and  for  the  lease  and  counterpart. 

In  some  instances,  although  the  orders  are  substantially 
the  same  as  the  above,  they  are  differently  divided,  the 
first  order  only  referring  it  to  the  Master  to  inquire  as  to 
the  propriety  of  the  agreement ;  and  upon  his  report  upon 
[  *254  ]  *that  single  point,  the  second  order  directs  him 
to  settle  the  lease  and  tax  the  costs. 

If  it  is  necessary  to  apply  for  an  act  of  parliament  to 
grant  building  leases,  or  leases  of  mines,  and  it  is  antici- 
pated that  several  applications  will  be  made  by  persons 
desirous  of  obtaining  leases,  the  parties  interested  in  the 
estate  obtains  on  the  first  application  to  the  Court,  an 
order,  empowering  the  Master  to  receive  proposals  for 
granting  leases  from  time  to  time,  but  should  not  obtain 
an  order  on  each  separate  application.  So  if  a  deed  or 
will  contains  a  clause  for  granting  leases,  and  the  nature 
of  the  property  induces  an  expectation  that  many  appli- 
cations will  be  made  for  leases,  the  same  general  order 
should  be  obtained.  In  acting  under  such  a  general  order 
all  the  proceedings  are  similar  to  those  before  explained, 
excepting  that  the  order  of  reference  is  saved. 

HOW  A  FINE  IS  RAISED  AND  PAID  ON  THE  RENEWAL  OF  A 

LEASE. 

When  a  life  drops,  or  a  lease  is  about  to  expire,  a  peti- 
tion is  presented  to  the  Court,  praying  a  reference  to  the 
Master  to  inquire  and  state  to  the  Court  whether  it  would 
be  fit  and  proper,  and  for  the  benefit  of  the  persons  inter- 
ested in  the  estate  of ,  in  the  pleadings  of  this  clause 

named,  that  a  new  lease  of  the  estate  should  be 

obtained  from  the ,  and  if  so,  upon  what  terms ;  and 

that  the  said  Master  may  state  the  same,  with  his  opinion 
thereon.  The  order  is  drawn  up  in  the  terms  of  this 
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prayer,  and  adds  that  upon  the  Master's  report  such 
further  order  shall  be  made  as  shall  be  just. 

A  state  of  facts  is  left,  reciting  the  terms  of  the  former 
lease,  the  covenant  in  that  lease,  that  a  life  or  lives  have 
^dropped  in  (if  the  lease  is  for  lives,)  that  the  [  *255  ] 
lessor  is  willing  to  renew  for  the  lives  of  those  already 
nominated,  and  an  additional  life  (name  the  life  and  age,) 

at  the  yearly  rent  of /.,  and  upon  the  same  covenants 

and  agreements  as  the   former   lease,  upon    being   paid 

/.  as  a  fine  for  such  renewal.     This  state  of  facts  is 

supported  by  an  affidavit,  stating  the  value  of  the  premises, 
and  the  rent,  if  let,  and  concludes  with  a  proposal  for  a 
renewal.  The  Master,  if  satisfied,  recites  the  above  facts 
in  his  report,  and  finds  that  it  will  be  fit  and  proper,  and 
for  the  benefit  of  the  persons  interested  in  the  said  estate 

of  the  said ,  that  a  new  lease  should  be  obtained  upon 

the  terms  of  the  lessees  paying  to ,  by  way  of  fine  or 

foregift  of  the  same,  the  sum  of /.,  and  that  by  such 

lease  there  should  be  reserved  the  annual  rent  of  • /., 

to  be  paid  quarterly,  &c.,  then  he  reports  the  covenants 
and  for  what  lives  the  lease  is  to  be  held.  The  report  is 
transcribed  and  filed. 

A  petition  is  presented  to  confirm  the  report,  and  for 
the  payment  of  costs,  charges,  and  expenses,  and  that  the 
lease  be  obtained  upon  the  terms  in  the  report  mentioned, 
and  that  the  present  lives  may  surrender  the  present  lease ; 

and  that /.  (the  fine)  and  the  said  costs may  be 

paid  out  of  the  fund  in  court,  or  if  no  fund,  that  it  may  be 
raised  by  sale  or  mortgage  of  the  testator's  real  estate,  or 
a  sufficient  part,  with  the  approbation  of  the  Master  ;  that 
all  proper  parties  may  join,  &c.,  that  books  may  be  pro- 
duced, and  in  case  of  a  sale,  that  the  estate  be  sold  to  the 
best  purchaser  or  purchasers  that  can  be  got  for  the  same, 
to  be  allowed  of  by  the  said  Master ;  that  out  of  the  money 
to  arise  by  the  said  sale  or  mortgage  the  costs  be  paid, 
&c.,  and  the  sums  of /.  be  paid  to upon  the  exe- 
cution of  the  said  new  lease,  and  that,  in  case  of  a  mort- 
gage, the  tenant  for  life  keep  down  the  interest  of 
*the  mortgage  during  his  life  out  of  the  rents  and  [  *256  ] 
profits  of  the  said  estate. 
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LEASE  OF  CHARITY  ESTATES. 

In  the  management  of  a  charity  estate,  or  an  infant's 
estate,  it  sometimes  becomes  necessary,  when  several 
houses  are  proposed  to  be  demised  at  the  same  time,  on 
repairing  leases,  to  let  the  same  by  auction.  In  such  a 
case,  the  order  refers  it  to  the  Master,  to  appoint  a  proper 
person  to  receive  the  deposits  at  the  said  letting,  he  first 
giving  security,  to  be  approved  of  by  the  said  Master,  duly 
to  account  for  what  he  shall  receive,  and  directs  such  per- 
son to  pay  what  he  shall  receive  into  the  Bank  of  England, 
the  amount  to  be  verified  by  affidavit.  And  the  order 
directs  that  the  said  Master  (in  case  he  shall  deem  it  expe- 
dient) do  require  from  the  taker  of  any  lot  security  for 
the  performance  and  completion  of  the  repairs  and  works 
necessary  to  be  done  to  the  premises,  and  that  the  said 
Master  do  settle  and  approve  of  such  security. 

The  advertisements  are  inserted  by  the  solicitor,  and 
the  conditions  are  not  settled  in  the  Master's  office.  But 
a  proposal  is  laid  before  the  Master,  and  he  approves  of 
a  person  to  sell  and  receive  the  deposits,  and  a  recogni- 
zance is  prepared  by  the  Master,  and  entered  into  by  the 
party  selling. 

The  conditions  of  sale,  in  a  case  brought  to  the  atten- 
tion of  the  author,  provided  as  follows : — That  each  lot 
will  be  let  to  the  highest  bidder,  upon  a  repairing  lease, 

for  a  term  of years,  from  Lady-day,  at  the  rent  of  a 

peppercorn  for  the  first  quarter  of  a  year,  and  during  the 

remaining years  and  three  quarters,  at  the  highest 

net  yearly  rent  that  shall  be  bid  for  the  same,  such  rent  to 
[  *257  ]  be  *paid  quarterly,  clear  of  land  tax,  sewer's 
rate,  and  all  other  deductions,  and  that  possession  will  be 
given  at  Lady-day. 

II.  The  lessors  reserve  to  themselves  the  right  of  mak- 
ing one  bidding  on  each  lot. 

III.  The  highest  bidder  for  each  lot  shall  pay  into  the 

hands  of  Mr. ,  the  receiver  of  the charity  estates, 

at  the  time  of  letting,  a  deposit  of  one  year's  net  annual 
rent,  and  the  same  (unless  forfeited  as  hereinafter  men- 
tioned), will  be  allowed  in  account  as  the  rent  of  the  first 
one  year  and  a  quarter  of  the  term. 

IV.  A  specification  of  the  repairs  and  works  to  be  done 
to  each  lot,  will  be  produced  at  the  auction,  and  a  copy 
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of  such  specification  will  be  furnished  to  the  taker  of  such 
lot,  who  will  be  required  to  perform  and  complete  such 

repairs  and  works  by  or  before  Midsummer-day, ,  in 

a  substantial  and  workman-like  manner,  under  the  inspec- 
tion and  to  the  satisfaction  of  the  surveyor  to  the  trustees 

of  the charity,  and  upon  its  being  certified  by  the 

surveyor  to  the  trustees,  as  to  any  of  the  said  lots,  that 
the  repairs  and  works  required  by  the  before-mentioned 
specification  to  be  done  to  such  lot  have  been  completed 
to  his  satisfaction,  the  said  trustees,  with  the  approbation 
of  the  Court  of  Chancery,  will  execute  a  lease  of  such  lot 
to  the  taker  thereof,  who  will  be  required  to  execute  a 
counterpart  of  such  lease,  and  thereby  enter  into  all  such 
covenants  as  are  required  by  an  act  of  parliament,  passed 

the day  of ,  for  regulating  the charity ; 

and  also  into  covenants  to  the  following  effect,  namely, 
against  carrying  on  any  trade  or  business  upon  the  same 
premises  without  license,  and  against  making  any  altera- 
tion in  the  front  of  the  premises ;  also  to  bear  a  due  pro- 
portion of  the  expense  of  making  and  cleansing  drains  and 
sewers  ;  at  the  expiration  of  the  term  to  leave  all  improve- 
ments and  landlord's  fixtures  :  with  power  to  the  lessors, 
within  the  last  six  *months  of  the  term,  to  affix  [  *258  ] 
notices  to  let ;  and  all  other  usual  and  customary  coven- 
ants and  clauses. 

V.  The  leases  and  counterparts  to  be  prepared  by  the 
solicitors  of  the  lessors,  and  the  lessees  to  pay  all  expenses 
thereof,  except  the  expense  of  obtaining  the  approbation 
of  the  Court  of  Chancery. 

Lastly.  If  the  highest  bidder  for  any  lot  shall  neglect 
or  fail  to  complete  the  repairs  and  works  to  be  done  to 
the  lot  taken  by  him,  by  the  time  and  in  the  manner  men- 
tioned in  the  fourth  condition,  or  shall  neglect  or  fail  to 
execute  the  counterpart  of  the  lease  to  be  granted  of  such 
lot,  his  deposit  shall  be  forfeited,  and  he  shall  forthwith 
quit  and  yield  up  the  premises  to  the  lessors,  who  shall  be 
at  liberty  to  relet  the  same,  either  by  public  auction  or 
private  contract ;  and  the  deficiency  (if  any)  occasioned 
by  such  reletting,  together  with  all  charges  attending  the 
same,  shall  be  made  good  by  the  defaulters  at  this  present 
letting. 

The  letting  takes  place  at  the  time  fixed  ;  the  deposits 
are  paid ;  recognizances  to  repair  are  entered  into,  if 
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required,  and  a  state  of  facts  is  laid  before  the  Master  of 
the  result  of  the  sale.  Upon  this  he  reports  :  a  petition  is 
presented  to  confirm  this  report,  and  praying  that  it  may 
be  referred  to  the  Master  to  settle  a  lease  to  be  granted  to 

his  executors,  administrators.,  and  assigns^}  as  he  or 

they  shall  appoint.  The  order  is  drawn  up  and  the  lease 
settled  accordingly. 

If  there  are  no  bidders  at  the  sale,  but  tenders  are  after- 
wards made  to  take  the  houses,  a  contract  is  entered  into 
for  a  lease.  A  proposal  is  laid  before  the  Master,  pur- 
suant to  64  N.  O.,  that  their  offer  may  be  accepted ;  upon 
which  the  Master  makes  his  report.  A  petition  is  then 
[  *259  ]  presented  *to  confirm  this  report,  and  the  order 

directs,  "  That  the  Master's  report,  bearing  date  the 

day  of ,  be  confirmed  ;  and  that  it  be  referred  back 

to  the  said  Master  to  settle  a  lease  or  leases,  to  be  granted 

unto ,  his  executors,  administrators,  and  assigns,  or 

as  he  or  they  shall  appoint,  of  the  premises  mentioned  or 

comprised  in  the  contract  bearing  date  the day  of 

,  for  the  term,  at  the  rent,  and  under  and  subject  to 

the  several  covenants,  provisoes,  and  agreements  in  the 
said  contract  specified  and  referred  to ;  and  it  is  ordered 
that  all  necessary  parties  be  at  liberty  to  concur  in  such 
lease  or  leases  as  the  said  Master  shall  direct."  And  the 
order  provides  for  the  taxation  of  costs  by  the  said  Master, 
and  that  "  the  receiver  do  pay  the  amount  of  the  same, 
and  be  allowed  it  in  passing  his  account." 

A  lease  is  drawn  up  by  the  petitioner's  solicitor,  and  a 
copy  left  in  the  Master's  office,  and  the  same  is  settled  by 
warrant.  It  is  then  engrossed,  and  the  engrossment 
examined  with  the  draft  on  warrants  taken  out  for  that 
purpose,  and  the  Master  signs  his  name  and  approval 
thereon.  The  expenses  in  the  Master's  office  are  borne 
by  the  estate.  The  draft  lease  is  perused  by  the  lessee 
in  the  usual  manner,  and  the  expense  of  the  contract  and 
of  the  lease  and  counterpart  paid  by  him.  The  Master 
makes  a  report  approving  the  lease,  which  is  filed,  but  not 
confirmed. 

(1)  These  words  should  be  in  to  provide  against  the  lessee  dying. 
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Usual  directions  in  decree  for,  261.  Direction  where  estate  outstanding,  261.  Where 
one  executor  is  dead,  263.  Direction  in  a  creditor's  suit,  263.  Direction  to  admin- 
ister according  to  legal  priorities,  263.  Direction  where  assets  equitable,  264. 
Where  testator  seised  of  freehold  and  copyhold  estates,  264.  Course  of  proceeding 
in  a  suit  for  administration,  265.  Advertisement,  266.  Creditors'  charges,  267. 
Within  what  time  to  be  brought  into  the  Master's  office,  267.  Where  time  has 
expired,  special  application  necessary,  267.  Cases  where  granted,  263.  Where 
some  of  a  class  of  claimants  do  not  prove,  269.  Creditor's  right  to  be  paid  out  of 
residue  of  fund  in  court,  after  a  partial  distribution,  269.  Proceedings  by  a  creditor 
to  be  allowed  to  prove  after  expiration  of  time  limited  by  advertisement,  270.  Right 
of  plaintiff  in  a  creditor's  suit  to  contribution  from  the  other  creditors,  271.  Creditors 
restrained  after  decree,  271.  Costs  of  motion  to  restrain  creditor,  272.  Assets,  273. 
Divided  into  legal  and  equitable,  273.  Legal  assets,  273.  Equitable  assets,  274. 
Application  of  assets,  275.  Order  of,  275.  Personal  estate  primary  fund,  276. 
When  exempted,  277.  Next  in  order  a  particular  fund  indicated  by  the  testator,  or 
estate  devised  expressly  for  the  payment  of  debts,  278.  Then  a  descended  estate, 
then  an  estate  charged  with  the  payment  of  debts,  then  a  devised  estate,  278.  Effect 
of  statute  of  3  &  4  Wm.  4,  c.  104,  in  rendering  freehold  estates  liable  for  debt  by 
simple  contract,  279.  Marshalling  assets,  280.  When  assets  marshalled,  280.  As 
between  creditors,  281.  As  between  creditors  and  legatees,  281.  At  what  period  of 
the  cause,  283.  Priority  of  debts,  285.  Incumbrancers,  285.  Rights  of  executors 
and  administrators  to  retain,  286.  Funeral  expenses,  290.  Proving  the  will,  291. 
Costs  of  a  suit  to  administer,  292.  Legal  priority  of  debts,  294.  Debts  due  to  the 
crown,  294.  Debts  of  record,  294.  Judgment  debts,  295.  Debt  by  a  decree  of  the 
Court  of  Chancery,  296.  Recognizances  and  statutes,  297.  Bond  debts,  298.  Spe- 
cialty debts,  298.  Debts  by  simple  contract,  299.  How  creditor's  claims  are  esta- 
blished, 299.  Charge,  how  prepared  and  how  supported,  299.  Who  are  entitled  to 
attend  upon,  and  to  take  copy  of  the  creditor's  charges,  302.  Steps  recommended  to 
be  taken  by  those  who  have  to  examine  a  charge,  302.  Costs  of  a  creditor's  charge, 
303.  A  charge  brought  in  by  a  mortgagee,  303.  Of  a  judgment  creditor,  305.  By 
a  bond  creditor,  306.  On  a  bill  of  exchange,  308.  By  a  simple  contract  creditor, 
308.  By  the  representative  of  a  deceased  creditor,  309.  By  the  assignee  of  a  bank- 
rupt, 310.  Where  the  creditor  is  abroad,  310.  By  a  surviving  partner  of  the  testa- 
tor, 310.  By  a  banker,  310.  Under  what  circumstances  a  creditor  is  allowed  to 
prosecute  the  suit,  311.  Statute  of  limitations,  314. 

*THE  usual  directions  contained  in  a  decree  [  *261  ] 
for  the  administration  of  an  estate,  are  for  the  Master  to 

take  an  account  of  the  personal  effects  of  ,  (the 

testator  or  testatrix,)  in  the  pleadings  of  this  cause  named 
(not  specifically  bequeathed,)  come  to  the  hands  of  the 

defendants, and  ,  (the  executors,)  or  any  or 

either  of  them,  or  to  the  hands  of  any  other  person  or 
persons,  by  their  or  any  or  either  of  their  order,  or  for 
their  or  any  or  either  of  their  use ;  and  to  take  an  account 
of  the  said  testator's  debts  and  funeral  expenses,  and  of 

[a]  For  a  full  discussion  of  this  subject,  see  1  Story's  Eq.  Jur.  505—552, 
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the  legacies  given  and  bequeathed  by  his  will  (and  codicil ;) 
and  to  compute  interest  on  the  said  testator's  debts  carry- 
ing interest,  after  such  rate  of  interest  as  the  same  res- 
pectively carry,  and  on  his  legacies  from  the  time  and  at 
the  rate  directed  by  the  said  will  (and  codicil),  and  where 
no  time  of  payment  or  rate  of  interest  is  directed,  then  at 
the  rate  of  41.  per  cent,  per  annum,  from  the  end  of  one 
year  after  the  death  of  the  said  testator.  And  the  decree 
directs  the  said  Master  to  cause  advertisements  to  be  pub- 
lished in  the  London  Gazette,  and  such  other  public  news- 
papers as  he  shall  think  proper,  for  the  creditors  of  the 
said  testator  to  come  in  before  him  and  prove  their  debts, 
and  to  fix  a  peremptory  day  for  that  purpose  ;  and  declares 
that  such  of  the  creditors  as  shall  not  come  in  before  him 
and  prove  their  debts  by  the  time  so  to  be  appointed,  are 
to  be  excluded  the  benefit  of  the  decree.  The  decree  also 
[  *262  ]  directs  that  *the  testator's  personal  estate  be 
applied  in  payment  of  his  debts  and  funeral  expenses  in  a 
course  of  administration,  and  then  in  payment  of  his 
legacies,  and  refers  it  to  the  Master  to  ascertain  and  state 
to  the  Court  the  clear  residue  of  the  estate  and  effects  of 
the  said  testator,  and  how  the  same  has  been  invested ; 
and  to  take  an  account  of  the  interest  and  dividends  which 
have  accrued  due  in  respect  of  such  residue,  and  how  the 
same  has  been  applied ;  and  gives  the  said  Master  liberty 
to  state  any  special  circumstances  at  the  instance  of  any 
of  the  parties,  as  he  shall  think  fit;  and  for  the  better 
taking  the  said  accounts,  and  making  the  aforesaid 
inquiries,  the  parties  are  ordered  to  produce  before  the  said 
Master,  upon  oath,  all  books,  papers,  and  writings  in  their 
custody  or  power  relating  thereto,  and  are  to  be  examined 
on  interrogatories,  as  the  said  Master  shall  direct ;  who, 
in  taking  the  said  accounts,  is  to  make  unto  the  parties  all 
just  allowances.  And  the  consideration  of  all  further 
directions,  and  of  the  costs  of  the  suit,  are  reserved  until 
after  the  said  Master  shall  have  made  his  report;  and 
any  of  the  parties  are  to  be  at  liberty  to  apply  to  this 
court  as  they  may  be  advised. 

The  decree  sometimes  directs  the  Master  to  appoint  a 
proper  person  to  collect  and  get  in  the  outstanding  debts 
of  the  said  testator,  and  to  make  him  a  reasonable  allow- 
ance in  respect  thereof;  such  person  so  to  be  appointed 
to  collect  and  get  in  the  said  outstanding  debts,  first  giving 


ADMINISTRATION  OF   ASSETS.  262 

security,  to  be  approved  of  by  the  said  Master,  and  to  be 
taken  before  a  Master  extraordinary  in  the  country,  if 
there  shall  be  occasion,  duly  to  account  for,  and  pay  what 
he  shall  receive  as  this  court  shall  direct.  And  in  case  it 
shall  be  necessary  to  put  any  of  the  outstanding  debts  in 
suit,  the  same  are  to  be  put  in  suit  accordingly,  with  the 
approbation  of  the  said  Master ;  and  such  person  so  to  be 
*appointed  to  collect  and  get  in  the  said  outstand-  [  *263  ] 
ing  debts,  is  to  be  at  liberty  to  use  the  name  of  the  said 

defendant ,  who  is  to  be  indemnified  therein  out  of 

the  testator's  estate. 

If  the  executors,  or  one  of  them,  is  dead,  the  order 
directs  that  what  has  come  to  the  hands  of  the  surviving 
executor,  be  answered  by  him  personally,  and  that  what 
has  been  received  by  the  deceased  executor  be  answered 
out  of  his  estate  ;  and  contains  a  direction  that  if  assets 
are  not  admitted  by  the  representative  of  such  deceased 
executor,  that  an  account  be  taken  of  such  estate. 

If  the  decree  is  made  in  a  suit  filed  by  a  creditor  on 
behalf  of  himself  and  all  other  unsatisfied  creditors,(a)  the 
reference  is  for  the  Master  to  take  an  account  of  what  is 
due  to  the  plaintiff,  and  all  other  the  unsatisfied  creditors 

of ,  deceased,  the  testator  in  the  pleadings  named, 

and  of  his  funeral  expenses,  and  to  compute  interest  on 
such  of  his  debts  as  carry  interest,  after  the  rate  the  same 
respectively  carry ;  and  it  directs  the  insertion  of  adver- 
tisements for  the  creditors  to  come  in  before  the  Master, 

[a]  A  creditor  may  file  his  bill  for  payment  of  his  own  debt,  and  seek  a  discovery  of 
assets  for  this  purpose,  only.  If  he  does  so,  and  the  bill  is  sustained,  and  an  account  is 
directed  to  be  taken,  the  Court  will,  upon  the  footing  of  such  an  account,  proceed  to  make 
a  final  decree  in  favour  of  the  creditor,  without  sending  him  back  to  law  for  the  reco- 
very of  his  debt ;  for  this  is  one  of  the  cases,  in  which  a  court  of  equity,  being  once  in 
rightful  possession  of  a  cause  for  a  discovery  and  account,  will  proceed  to  a  final  decree 
upon  the  whole  merits.  1  Story's  Eq.  Jur.  515,  516.  And  it  seems,  that  a  decree  to 
account,  whether  in  a  suit  by  a  single  creditor  for  himself,  or  for  himself  and  all  the 
creditors,  being  deemed  for  the  benefit  of  all,  is  in  the  nature  of  a  judgment  for  all,  and 
all  the  creditors  are  entitled,  and  should  have  notice,  to  come  in  and  prove  their  debts 
before  the  Master;  and  the  other  creditors  will  thereupon  be  enjoined  from  proceeding 
at  law.  Thompson  v.  Brown,  4  Johns.  Ch.  Rep.  643. 

In  New  York,  it  has  been  held,  that  a  creditor  can  sue  an  executor  or  administrator, 
in  Chancery,  only  for  an  account,  and  on  the  ground  of  a  trust  in  the  executor  or  admin- 
istrator ;  and  it  was  questioned,  whether  a  creditor  ought  to  be  permitted  to  come  into 
this  court,  in  an  ordinary  case,  merely  to  procure  an  equitable  distribution  of  assets, 
M'Kay  v.  Green,  3  Johns.  Ch.  Rep.  56. 

In  Kentucky,  a  bill  of  discovery  lies,  in  Chancery,  for  discovery  of  assets,  against  an 
administrator,  where  a  judgment  has  been  previously  obtained  against  him,  quaudo,  &c. 
Ewing's  heirs  v.  Handley's  ex'rs,  4  Litt.  347. 

In  Virginia,  it  was  leil  undecided,  whether  a  creditor  at  large,  can  maintain  a  bill,  in 
Chancery,  against  the  executor  of  the  debtor,  for  a  discovery  and  account  of  the  assets, 
and  satisfaction.  Poindexter's  ex'rs  v.  Green's  c.x'rs,  6  Leigh,  504. 
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and  also  an  account  of  the  personal  estate  and  effects  of 
the  testator  come  to  the  hands  of . 

If  the  persona]  estate  is  insufficient  for  the  payment  of 
the  debts,  and  the  assets  are  administered  according  to 
their  legal  priorities,  the  decree  directs  an  account  of  the 
rents  and  profits  of  the  real  estate  of  the  said  testator 
come  to  the  hands  of  the  defendant,  &c. ;  and  that  the 
plaintiff  and  the  other  specialty  creditors  shall  be  paid 
thereout  what  shall  be  remaining  due  to  them.  And  that 
in  case  the  rents  and  profits  shall  not  be  sufficient,  then 
that  the  real  estate,  or  a  sufficient  part  thereof,  be  sold  ; 
and  that  out  of  the  money  arising  by  such  sale,  the  plain- 
tiff and  the  other  specialty  creditors  of  the  said 'testator 
be  paid  what  shall  be  reported  due  to  them.  And  in  case 
[  *264  ]  *the  said  testator's  specialty  creditors  shall 
exhaust  any  part  of  the  personal  estate  in  payment  of 
their  demands,  then  the  testator's  simple  contract  credi- 
tors are  to  come  in  and  receive  a  satisfaction  pro  tanto 
out  of  his  real  assets.  (Seaton,  85.) 

If  the  personal  estate  is  insufficient,  and  the  assets  are 
equitable,[a]  the  decree  directs  an  account  of  the  rents  and 
profits  of  the  real  estate,  and  orders  the  same  to  be  applied 
in  payment  of  the  said  testator's  debts  not  satisfied  out  of 
his  personal  estate  pari  passu.  And  in  case  the  personal 
estate  and  the  rents  and  profits  of  the  real  estate  of  the 
said  testator  shall  not  be  sufficient  to  pay  his  debts,  that 
the  real  estate,  or  a  sufficient  part,  be  sold,  and  the  money 
arising  from  the  said  sale  be  applied  in  payment  of  what 
shall  be  remaining  due  to  the  creditors  of  the  said  testator 
pari  passu.  (Seaton,  89.) 

If  the  testator  was  seized  or  possessed  of  several  free- 
hold and  copyhold  estates,  some  of  which  passed  by  his 
will,  and  others  descended,  the  decree  refers  it  to  the 
Master  to  inquire  what  freehold  and  copyhold  estates  the 
testator  died  seized  of;  and  whether  any,  and  which,  of 
the  freehold  estates  descended  to  his  heir-at-law,  and 
whether  any,  and  what,  part  of  his  copyhold  estate  des- 
cended to  his  customary  heir ;  and  whether  any  surrender 
of  the  copyhold  estate  was  made  to  the  uses  of  the  will ; 
and  the  decree  sometimes  directs  an  inquiry  what  incum- 
brances  there  are  affecting  the  said  estates,  or  any  of  them ; 

[a]  As  to  legal  and  equitable  assets,  see  post,  273,  274,  and  notes. 
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also  an  account  of  rents  and  profits  of  the  freehold  and 
copyhold  estate  accrued  since  the  death  of  the  testator,(l) 
and  orders  that  what  has  been  received  be  paid  into  the 
Bank,  and  *be  laid  out  with  the  usual  direction  [  *265  ] 
as  to  production  of  books,  &c. 

Although  the  liability  of  copyholds  extends  to  those 
which  are  unsurrendered,  (2  Ves.  164,)  there  is  a  distinc- 
tion in  the  marshalling  or  application  of  such  estates.  It 
appears  that  freeholds  and  surrendered  copyholds  are 
applied  in  the  first  instance  rateably  inter  se,  and  that 
unsurrendered  copyholds  are  not  applied,  until  they  have 
been  exhausted.  (Kentish  v.  Kentish,  3  Bro.  C.  C.  257,  n.) 

In  Davison  v.  Watson,  (28th  May,  1807,)  the  plaintiff, 
a  bond  creditor  of  the  testator,  compounded  with  the  other 
creditors,  and  they  executed  an  assignment  to  him  of  their 
debts.  On  the  hearing,  the  usual  decree  was  made.  The 
legatees  obtained  an  order  on  petition  that  the  minutes 
of  the  decree  should  be  added  to  by  directing  an  inquiry 
whether  the  said  plaintiff  had  purchased  from  or  com- 
pounded with  any  of  the  creditors  of  the  testator  for  their 
debts,  and  what  consideration  was  really  paid  or  given 
for  such  debts,  and  a  declaration  that  what  the  Master 
should  find  to  have  been  actually  advanced,  paid,  or  allow- 
ed by  the  said  plaintiff  for  such  debts,  and  no  more,  was 
to  be  allowed  to  him  in  respect  thereof.  If  in  a  creditor's 
suit  a  decree  is  made  in  the  usual  form,  no  special  interro- 
gatory for  the  examination  of  the  defendant  ought  to  be 
allowed  although  a  case  for  directing  special  inquiries  is 
made  on  the  record.  (Moore  v.  Langford,a  6  Sim.  323.) 

The  course  of  proceeding  in  a  suit  for  the  administra- 
tion of  an  estate,  is  first  to  insert  a  general  advertisement 
for  the  creditors  to  come  in  and  prove  their  debts.  The 
creditors'  charges  are  proceeded  upon  as  brought  into  the 
Master's  office,  the  accounts  of  the  executor  or  adminis- 
trator are  taken  either  by  examining  him  upon  interroga- 
tories, *or  by  calling  upon  him  to  account  in  the  [  *266  ] 
form  of  debtor  and  creditor.  A  general  state  of  facts  as 
to  legacies,  and  showing  the  amount  of  the  residue  is  left, 
and  substantiated ;  the  peremptory  advertisement  limiting 

(1)  If  a  receiver  has  been  appointed,  the  account  is  limited  to  the  time  of  his  appoint 
meat. 

»En£.  Chan.  Reps.  ix.  292. 
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a  time  for  the  creditors  to  come  in  is  inserted,  and  the 
Master's  report  is  made. 

The  plaintiff's  solicitor,  after  he  has  attended  the  war- 
rant to  consider  the  decree,  instructs  the  Master's  clerk 
to  prepare  the  general  advertisement  for  the  creditors  to 
come  in  and  prove  their  debts.  For  this  purpose  he 
furnishes  him  with  the  name  of  the  testator  or  intestate, 
his  late  place  of  abode,  and  the  date  of  his  death.  From 
these  instructions  the  Master's  clerk  prepares  the  adver- 
tisement. This  advertisement  is  signed  by  the  Master, 
and  II.  Is.  is  paid  for  it.  The  original  advertisement  is 
taken  to  the  Gazette  office,  to  be  inserted,  and  copies  are 
made  for  those  newspapers  in  which  it  is  deemed  advisa- 
ble to  make  insertions. 

The  advertisement  being  inserted,  the  next  step  is  to 
take  the  executor's  accounts.  In  treating  of  the  manner 
of  taking  an  account  in  the  Master's  office,  this  subject 
has  been  anticipated  and  the  manner  of  taking  and  pro- 
ceeding upon  an  account,  whether  in  the  form  of  debtor 
and  creditor,  or  by  an  examination  in  answer  to  interro- 
gatories has  been  fully  explained. 

The  next  subject  of  consideration  is  the  manner  of  pro- 
ceeding on  a  creditor's  charge.  The  subject  will  be  treated 
in  the  following  order.  First,  As  to  the  time  limited  for 
creditor  to  prove  his  debt.  Secondly,  The  right  of  the 
plaintiff,  in  a  creditor's  suit,  to  obtain  contributions  from 
the  other  creditors.  Thirdly,  The  nature  of  the  fund  to 
be  administered.  Fourthly,  The  priorities  of  creditors, 
and  the  manner  in  which  their  claims  are  brought  into  the 
Master's  office. 

[  *267  ]  *As  soon  as  the  general  advertisement  has 
been  inserted,  the  creditors  are  at  liberty  to  bring  in  their 
claims  before  the  Master ;  but  they  are  not  obliged  to  do 
so  until  the  time  limited  by  the  peremptory  advertisement 
has  expired.  Although  the  terms  of  the  decree,  and  of 
the  advertisement,  are  to  exclude  those  creditors  from  the 
benefit  of  the  decree  who  delay  to  bring  in  their  charges 
within  the  time  limited  by  the  peremptory  advertisement, 
yet  no  objection  can  be  offered  to  the  reception  of  a 
charge,  provided  that  the  same  is  left  before  the  warrant 
on  preparing  the  report  has  been  issued.  As  every  charge 
requires  some  evidence  to  support  it,  and  as  no  evidence 
can  be  received  after  this  warrant,  a  creditor  desirous  of 
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proving  after  the  warrant  on  preparing  has  issued,  must 
apply  specially  to  the  Court. 

The  bias  of  the  Court  on  application  to  be  let  in  to 
prove,  is  in  favour  of  the  creditor,  and  as  long  as  any 
part  of  the  assets  remains  unadministered,  if  a  reasonable 
excuse  for  delaying  to  make  an  earlier  claim  is  established, 
the  Court  will  assist  the  creditor.  (See  Lashley  v.  Hogg, 
11  Ves.  602.)  In  Angell  v.  Haddon,  1  Madd.  529,  a  cre- 
ditor was  allowed  on  motion  to  prove  his  debt  under  a 
decree  made  on  a  creditor's  bill,  though  the  money  was 
apportioned  amongst  the  creditors,  and  transferred  to  the 
accountant-general,  upon  paying  the  costs  of  the  motion, 
and  of  reapportioning  the  fund. 

If,  after  the  fund  has  been  apportioned,  and  some  of  the 
parties  paid,  part  of  the  fund  which  has  been  appropriated 
to  some  creditor  or  legatee  remains  in  court,  as,  for 
instance,  the  share  of  an  infant,  and  a  creditor  appears, 
and  under  an  order  obtained  for  the  purpose,  establishes 
the  debt,  he  is  not  entitled  to  be  paid  his  demand  out  of 
such  fund,  but  only  such  a  proportion  of  it  as  the  share 
in  court  bore  to  the  amount  of  the  whole  fund  before  it 
was  apportioned. 

*ln  Gillespie  v.  Alexander,a  3  Russ.  130,  the  [  *268  ] 
decree  directed  the  usual  accounts  as  to  assets,  debts,  and 
legacies.  In  April,  1823,  a  report  of  debts  was  made, 
and  an  order  for  payment.  The  order  on  further  direc- 
tions, dated  January,  1825,  directed  the  payment  of  costs, 
and  the  fund  in  court  to  be  apportioned  among  the  lega- 
tees and  annuitants  remaining  unpaid,  and  the  order  sanc- 
tioned payments  already  made  to  legatees.  In  November, 
1825,  a  creditor  petitioned  for  liberty  to  go  in  and  prove 
his  debt,  and  an  order  was  made,  dated  29th  November, 
that  he  should  go  in  upon  payment  of  the  costs  of  the 
petition  and  proceedings  before  the  Master.  In  July,  1826, 
the  Master  reported  the  amount  due  to  the  creditor.  In 
the  mean  time,  (about  December,  1825,)  the  fund  in  court 
had  been  apportioned  amongst  the  annuitants  and  unsatis- 
fied legatees,  and  part  of  it  paid  out  in  discharge  of  some 
of  the  legacies ;  the  rest  remained  to  the  account  of  an 
annuitant,  and  of  infant  legatees.  The  creditor  petitioned 
to  be  paid  out  of  this  fund,  on  the  petition  coming  on  upon 
appeal  the  Court  declared,  that  the  creditor  was  not  enti- 

>Eng.  Chan.  Reps.  iii.  326. 
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tied  to  his  whole  debt  against  the  fund  in  court ;  but  only 
to  such  a  proportion  thereof  as  the  value  of  the  annuity 
and  the  amount  of  the  legacies  bore  to  the  amount  of  the 
other  legacies  bequeathed  by  will,  and  which  had  been 
paid. 

If  a  creditor-does  not  come  in  till  after  the  executor  has 
paid  away  the  residue,  he  is  not  without  remedy,  though 
he  is  barred  the  benefit  of  that  decree.  If  he  chooses  to 
sue  the  legatees,  and  bring  back  the  fund,  he  may  do  so  ; 
but  he  cannot  affect  the  legatees,  except  by  suit,[a]  and  he 
cannot  affect  the  executor  at  all.  (Gillespie  v.  Alexander,* 
3  Russ.  136.) 

If  some  of  a  class  of  claimants  come  in  before  the 
[  *269  ]  *Master  and  prove  their  claims,  and  others  do 
not,  the  Court  will  not  on  motion  order  a  part  of  the  fund 
apparently  belonging  to  the  latter  to  be  set  apart  for  them. 
(Good  v.  Blewitt,  Coop.  198.)  In  the  case  last  cited  a 
bill  was  filed  on  behalf  of  the  captain,  and  all  other  the 
unsatisfied  mariners  and  persons  entitled  to  shares  in  the 
prize-money  arising  from  the  capture  of  an  East  Indiaman. 
The  decree  directed  an  inquiry  who  were  the  parties  enti- 
tled to  share  the  net  produce  arising  from  the  capture. 
The  Master,  in  his  report,  amongst  other  things,  stated  in 
a  schedule  a  list  of  persons  who  had  not  come  in,  but  who 
appeared  to  be  claimants,  and  a  motion  was  made  to  pay 
the  sum  appearing  to  belong  to  them  into  court.  The 
Court  said  it  could  not  be  granted,  as  these  persons  might 
not  choose  to  come  in  and  become  parties  to  this  suit,  and 
that  they  might  afterwards  file  a  bill  for  themselves.  (Good 
v.  Blewitt,  Coop.  198.) 

In  a  suit  instituted  in  1814,  to  administer  the  personal 
estate  of  an  intestate  who  died  in  1807,  the  Master 
reported  that  no  debts  had  been  proved ;  and  by  the 
decree  on  further  directions  in  1817,  the  whole  of  the 
residue  was  apportioned  and  distributed ;  but  as  the 
plaintiff  was  then  an  infant,  his  share,  amounting  to  four- 
ninths  of  the  fund  was  retained  and  carried  to  his  sepa- 
rate account.  In  1825,  a  foreign  prince,  claiming  to  be 
a  creditor  of  the  intestate,  petitioned  for  leave  to  prove 

[a]  The  executors  must  be  called  on,  to  account,  before  the  legatees  can  be  called 
upon,  to  pay  ;  and  proceedings,  against  the  latter,  were  stayed,  until  the  executors  should 
be  made  parties.  Elliott's  ex'rs  v.  Drayton,  3  Desau.  29. 

«Eng.  Chan.  Rep.  iii.  326. 
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his  debt  against  the  sum  remaining  in  Court,  and  the 
plaintiff  coming  of  age  soon  after,  applied  to  have  that 
sum  paid  out :  held,  that  the  creditor  was  not  precluded 
by  the  previous  proceedings,  or  the  lapse  of  time,  from 
tendering  such  proof  before  the  Master ;  but  that  every 
defence  should  be  allowed  there,  which  would  have  been 
competent  upon  a  new  bill ;  that  the  debt,  if  established, 
must  be  restricted,  as  against  the  *fund  in  Court,  [  *270  ] 
to  that  proportion  which  the  plaintiff's  share  bore  to  the 
whole  amount  distributed ;  and,  therefore,  that  after 
reserving  a  sum,  .equal  to  four-ninths  of  the  claim,  the 
residue  of  the  fund  ought  to  be  paid  out  to  the  plaintiff. 
(Greig  v.  Somerville,a  1  R.  &  M.  338.) 

A  creditor  desirous  of  coming  in  before  the  Master  to 
prove  his  debt  after  a  report  has  been  made,  presents  a 
petition  stating  the  reason  of  his  not  having  come  in  to 
prove  within  the  time  limited  by  the  advertisement,  and 
praying  to  be  at  liberty  to  do  so.  The  petition  is  sup- 
ported by  the  affidavit  of  the  creditor.  The  order  refers 
it  to  the  Master  to  inquire  whether  any  and  what  debt 
is  due  to  the  creditor  upon  (promissory  note  of  hand  in 
the  petition  mentioned)  from  the  estate ;  directs  the 
Master  to  report  what  shall  be  found  due  to  him  in  his 
next  report  to  be  made  in  this  cause,  and  declares  him 
to  be  entitled  to  such  and  the  same  benefit  of  the  decree 
as  if  he  had  proved  his  said  debt  under  the  same,  and 

been  included  in  the  general  report  of  ,  without 

prejudice  to  the  payments  made  under  the  said  report, 
and  directs  him  to  pay  the  costs  of  all  parties  of  the 
application.  If,  from  the  state  of  the  proceedings,  no 
further  report  remains  to  be  made,  the  order  is  varied 
accordingly. 

A  person  residing  out  of  the  jurisdiction,  and  who 
claimed  to  be  a  creditor,  but  who  had  omitted  to  bring 
in  his  claim  before  the  Master  had  made  his  report,  peti- 
tioned to  have  his  claim  referred  to  the  Master,  the  Court 
made  the  order  upon  his  giving  security  for  costs.  (Drever 
v.  Maudesley,  5  Russ.  11.) 

Although  there  is  a  direction  contained  in  every  decree, 
that  the  creditors  coming  in  to  prove  their  debts  are, 
before  they  are  admitted  creditors,  to  contribute  to  the 
^plaintiffs  their  proportion  of  the  expenses  of  the  [  *271  ] 

»Eng.  Chan.  Reps,  iv.  453, 
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suit  to  be  settled  by  the  Master,  the  right  has  been  very 
rarely  exercised.  From  the  nature  of  the  case,  such  a 
claim  can  be  rarely  made  with  any  advantage.  The  costs 
of  the  creditor's  suit  are,  in  almost  every  case,  a  primary 
charge  upon  the  fund ;  and  it  seldom  happens,  that  a  bill 
is  filed  where  the  assets  are  not  sufficient  to  satisfy  the 
costs  of  the  suit.  There  are  some  few  cases,  however, 
where  the  plaintiff  may  not  be  secure  of  obtaining  his 
costs,  and  in  such  cases  it  is  recommended,  that  he  should 
avail  himself  of  the  power  given  him  by  the  decree  to 
call  for  contribution.  If  the  plaintiff  intends  to  call  for 
contribution,  he  must  do  so  before  the  creditor  proves  his 
debt,  for  if  he  permits  a  creditor  to  prove,  he  waives  all 
claim  to  contribution.  (Shortley  v.  Selby,  5  Madd.  447.) 
In  a  recent  case  in  the  Master's  office,  security  to  the 
amount  of  5s.  in  the  pound  on  the  amount  of  the  debt, 
was  called  for  before  the  creditor's  charge  was  allowed  to 
be  proceeded  upon. 

If  after  a  decree  for  the  administration  of  the  assets, 
any  creditor  files  a  bill,  or  brings  an  action  for  the  pay- 
ment of  his  debt,  he  may  be  restrained  by  injunction  from 
proceeding  with  such  suit  or  action.[a]  The  application 
may  be  made,  either  by  the  plaintiff  or  by  the  executor : 
or  in  the  case  of  a  bond  creditor,  by  the  heir-at-law. 
(Martin  v.  Martin,  1  Ves.  211.)  If  a  bill  is  filed,  the 
executors  may  plead  the  former  suit ;  but  if  the  decree 
obtained  is  less  beneficial  to  the  plaintiffs  in  the  second 
suit  than  they  might  obtain  in  their  own  suit,  the  plea 
will  be  overruled.  (Pickford  v.  Hunter,3  5  Sim.  122.) 

After  a  decree  for  the  administration  of  a  testator's 
estate  in  England  and  Ireland,  an  incumbrancer  upon  the 
[  *272  ]  *Irish  estate  having  come  in  and  proved  his 
debts,  was  restrained  from  proceeding  in  a  creditor's  suit, 
instituted  by  him  in  the  Court  of  Chancery  in  Ireland, 
receiving  the  costs  up  to  the  time  of  his  having  notice  of 
the  decree,  and  paying  the  costs  of  the  applicasion. 
(Clark  v.  Lord  Ormond,b  1  Jac.  546.)  In  this  case  the 
decree,  made  in  the  Court  of  Chancery  in  England,  directed 

[a]  Thompson  v.  Brown,  4  Johns.  Ch.  Rep.  643.  An  administrator  of  an  intestate's 
estate  is  not  liable,  as  such,  to  any  suit,  either  at  law  or  in  equity,  after  a  decree  of 
distribution  of  the  estate  both  real  and  personal.  Beardslcy  v.  Knight,  10  Vermont, 
185. 

»Eng.  Chan.  Reps.  vi.  312.    «>Ib.  iv.  259. 


ADMINISTRATION  OF  ASSETS.  272 

the  execution  of  trusts  of  the  will,  the  usual  accounts  of 
the  real  and  personal  estates,  and  the'  appointment  of  a 
receiver  of  the  real  estate  of  the  testator,  both  in  England 
and  Ireland.  After  this  decree,  a  motion  was  made  by 
the  plaintiffs  to  restrain  an  annuity  creditor  from  further 
proceeding  in  a  suit  instituted  by  him,  on  behalf  of  himself 
and  all  other  the  creditors  of  the  testator  in  the  Court  of 
Chancery  in  Ireland.  It  appeared  the  creditor  was 
entitled  to  an  annuity  charged  on  part  of  the  testator's 
Irish  estates.  A  bill  in  Ireland  was  filed  about  the  same 
time  as  the  English  bill  j  but  the  subpoenas  were  not 
served  till  April,  1822.  In  November,  1S21,  this  creditor 
carried  in  his  charge  into  the  Master's  office  in  England, 
which  was  allowed.  The  order  restrained  this  annuitant 
creditor  from  proceeding  further  in  the  suit  instituted  by 
him  in  Ireland ;  directed  the  payment  of  his  costs  in  the 
said  suit,  up  to  the  time  when  he  had  notice  of  the  said 
decree  out  of  testator's  estate ;  but  ordered  the  annuitant 
to  pay  costs  of  application. 

The  usual  practice  is  to  allow  the  creditor  the  costs  of 
the  motion.  In  Jones  v.  Jones,a  5  Sim.  678,  it  is  laid 
down,  that  where  a  motion  is  made  after  decree  in  a 
creditor's  suit,  to  restrain  a  creditor  from  suing  at  law, 
the  creditor  is  entitled  to  the  costs  of  the  motion. 

In  Fielden  v.  Fielden,b  IS.  &  S.  255,  it  is  laid  down, 
that,  if,  after  a  *decree  for  the  administration  of  [  *273  ] 
assets,  the  executor  pleads  a  false  plea  to  an  action  brought 
against  him  by  a  creditor  of  the  testator,  in  order  that 
he  may  have  an  opportunity  to  apply  for  an  injunction — 
that  the  creditor  is  not  entitled  to  a  judgment  against  the 
executor,  de  bonis  propriis  ;  and  in  the  case  cited  granted 
an  injunction  to  restrain  the  creditor.  But  such  does  not 
appear  to  be  the  doctrine  of  the  Court.  There  have  been 
two  recent  decisions  on  the  point :  in  the  first  it  was 
decided,  that  after  a  decree  in  a  creditor's  suit,  the  Court 
will  restrain  a  creditor  of  the  testator  from  proceeding  at 
law  against  the  assets :  but  not  from  proceeding  against 
the  executors  personally.  (Kent  v.  Pickering,0  5  Sim. 
569.)  And  in  the  other,  that  if  in  an  action  by  a  bond 
creditor  against  the  heir  of  an  intestate,  the  latter  plead 
a  false  plea,  the  court  will,  after  a  decree  obtained  in  a 
suit  by  another  creditor  for  the  administration  of  the 

•Eng.  Chan.  Repg.  vii.  574.    klb.  i .  12&    «Ib,  vii.  54 1 , 
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intestate's  assets,  restrain  the  plaintiff  at  law  from  taking 
out  execution  against  the  assets,  but  not  from  proceeding 
against  the  heir  personally.  (Price  v.  Evans,a  4  Sim. 
514.) 

ASSETS. 

Assets  are  divided  into  legal  and  equitable.  Legal 
assets  are  such  as  are  recoverable  at  law,  without  the  aid 
of  equity.  Equitable  assets  are  those  which  can  only  be 
recovered  in  equity.fa] 

To  the  general  rule,  that  all  assets  which  are  recover- 
able in  equity  are  to  be  considered  equitable  assets,  an 
equity  of  redemption  of  a  mortgage  in  fee  is  an  exception, 
at  least  as  against  judgment  creditors.  (Sharp  v.  Earl 
Scarborough,  4  Ves.  538.)  And  the  ground  of  the  excep- 
tion is,  that  a  judgment  creditor  has  a  right  to  redeem 
[  *274  ]  (Ib.)  [b]  *If  the  devise  be  to  executors  of  an 
equity  of  redemption  only,  that  is  but  equitable  assets, 
and  to  be  paid  to  all  sorts  of  creditors  equally.  (Deg  v. 
Deg,  2  P.  W.  415.)  The  equity  of  redemption  of  a  lease- 
hold estate  is  equitable  assets.  (Hartwell  v.  Chitters,  1 
Amb.  308.)[a] 

Where  a  reversion  in  fee  is  in  the  mortgagor  on  a 

[a]  That  portion,  only,  of  the  assets  of  the  deceased  party  are  deemed  legal  assets, 
which,  by  law,  are  directly  liable,  in  the  hands  of  the  executor  or  administrator,  to  the 
payment  of  debts  and  legacies.     They  are  such  as  come  to  the  hands  of  the  executor 
or  administrator,  or  such  as  he  is  entrusted  with,  by  law,  virtute  offi.cH,  to  dispose  of 
in  the  course  of  administration.     Equitable  assets  are,  on  the  other  hand,  all  assets 
which  are  chargeable  with  the  payment  of  debts  or  legacies,  in  equity,  and  which  do 
not  fall  under  the  description  of  legal  assets.    They  are  called  equitable  assets,  because, 
in  obtaining  payment  out  of  them,  they  can  be  reached  only  by  the  aid  and  instrumen- 
tality of  a  court  of  equity.     1  Story's  Eq.  Jur.  519,  520  ;  Ram  on  Assets,  317,  (Law 
Library,  Vol.  8;)  Rutledge's  Adm'rs  v.  Hazlehurst,  1  M'Cord's  Ch.  Rep.  466;  Back- 
house  r.  Patton,  5  Peters,  160;  Moses  v.  Murgatroyd,  1  Johns.  Ch.  Rep.  119  ;  Benson 
v.  Le  Roy,  4  John.  Ch.  Rep.  651 ;  Livingston  v.  Newkirk,  3  Johns.  Ch.  Rep.  316  ;  Mat- 
thews on  Exec'rs,  244,  (Law  Library,  Vol.  9.) 

Assets  may  be  partly  legal  and  partly  equitable;  and  chancery  discriminates  in  the 
distribution  of  them.  Moses  v.  Murgatroyd,  1  Johns.  Ch.  Rep.  119.  See  post,  275, 
note  [a], 

[b]  Wherever,  (as  is  the  case  in  many  of  the  states,  see  vol.  1,  p.  531,  note  [c],)  a 
Creditor  has  a  remedy  at  law  against  an  equity  of  redemption,  it  is  questionable  whether 
it  can  be  deemed  equitable  assets,  until  sold  ;  but  when  sold,  the  surplus  moneys  go  to 
the  heirs,  and  are  assets  in  their  hands ;  and  when  the  heirs,  being  infants,  were  before 
the  court,  by  their  parent,  such  surplus  moneys  were  ordered  to  be  distributed  as  equi- 
table assets.     Moses  v.  Murgatroyd,  1  Johns.  Ch.  Rep.  119. 

[a]  This  is  upon  the  principle,  that  a  judgment  at  law  cannot  reach  it.  But  where, 
as  in  New  York,  (see  Gra.  Prac.  2d  ed.  343 ;  The  People  v.  Westervelt,  17  Wend.  674,) 
the  equity  of  redemption  of  a  leasehold  estate  may  be  sold  on  an  execution  at  lawt  the 
rule,  of  course^  is  otherwise. 
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mortgage  for  years,  it  is  legal  assets,  because  the  bond 
creditors  may  have  a  judgment  against  the  heir  of  the 
obligor,  and  a  cesset  executio,  till  the  reversion  comes  into 
possession. 

A  term  to  attend  the  inheritance  is  assets  at  law ;  if  to 
a  trustee  it  is  only  assets  in  equity.  (Chapman  v.  Bond, 
1  Vern.  188.)  By  the  statute  of  frauds,  the  trust  for  a 
fee  is  assets  at  law,  but  the  trust  of  a  term  is  not.  (King 
v.  Ballett,  2  Vern.  248.) 


EQUITABLE   ASSETS. 

If  a  testator  by  his  will  charges  his  real  estates  with, 
or  devises  them  for  the  payment  of,  his  debts,  the  assets 
are  equitable,  (Bailey  v.  Ekins,  7  Ves.  319;  Anon.  2 
Vern.  133,)  and  liable  to  answer  the  deficiency  of  the 
personal  estate  to  pay  the  debts.  (Kidney  v.  Coussmaker, 
12  Ves.  136.)  The  old  practice  required  that  the  descent 
should  be  broken  :  and  the  great  contest  at  first  was  upon 
a  devise  to  the  executor,  which  was  held  to  be  equitable 
assets.  (Bailey  v.  Ekins,  7  Ves.  319.  Newton  v.  Bennett, 

1  Bro.  C.  C.  134.)     And  even  where  an  executor  was 
also  a  trustee  for  the  payment  of  debts,  the  assets  were 
still  held  to  be  equitable  and  not  legal.     Lewin  v.  Okeley, 

2  Atk.  50. 

In  Bailey  v.  Ekins,  7  Ves.  319,  Lord  Eldon  said  he 
should  not  decide  the  question  upon  the  principle  whether 
the  descent  was  *broken,  but  upon  the  prin-  [  *275  ] 
ciple  that  a  charge  upon  real  estate  does  make  it  equi- 
table assets.  (See  p.  322  of  this  case,  for  some  excellent 
reasoning  on  this  point.) 

Money  arising  from  the  sale  of  real  estates  is  legal 
assets  only  where  it  is  sold  under  a  bare  power  given  to 
sell,  not  where  the  interest  in  the  estate  passes  by  the 
will  to  the  devisees ;  and  making  the  trustees  executors 
does  not  alter  the  case.  (Prowse  v.  Abingdon,  1  Atk. 
484.) 

In  the  administration  of  assets,  those  which  are  legal 
are  paid  to  the  creditors,  according  to  their  legal  priori- 
ties ;  those  which  are  equitable  are  divided  amongst 
every  class  of  creditors  equally,  and  without  any  regard 
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to  legal  priority.  (Solley  v.  Gower,  2  Vern.  61.)[a]  If  the 
assets  are  partly  legal  and  partly  equitable,  though  equity 
cannot  take  away  the  legal  preference  on  legal  assets, 
yet  if  one  creditor  has  been  partly  paid  out  of  such  legal 
assets,  when  satisfaction  comes  to  be  made  out  of  equi- 
table assets,  the  Court  will  postpone  him  until  there  is  an 
equality  in  satisfaction  to  all  the  other  creditors  out  of  the 
equitable  assets,  proportionably  to  so  much  as  the  legal 
creditor  has  been  satisfied  out  of  the  legal  assets.  (Wil- 
liams's  Executors,  1037.)[6] 

APPLICATION  OP  ASSETS. 

The  order  of  application  of  assets  to  the  payment  of 
debts  is  as  follows : — First,  The  personal  estate  not  speci- 
fically bequeathed,  unless  exempted  expressly,  or  by  plain 
implication.  Secondly,  Estates  devised  for  the  particular 
purpose  of  paying  debts,  not  merely  charged,  but  devised 
or  ordered  to  be  sold.  Thirdly,  Estates  descended ; 
f  *276  ]  (Galton  v.  Hancock,  2  Atk.  433  ;)  then  *land 
charged  with  the  payment  of  debts ;  and,  lastly,  Estates 
devised.  (Manning  v.  Spooner,  3  Ves.  117,  a.  Harmood 
v.  Oglander,  8  Ves.  123.)[a] 

The  general  rule  of  law  and  equity  is  that  the  personal 
estate  is  the  first  fund  for  the  payment  of  debts.p]  In 
Lord  Inchiquin  v.  French,  Amb.  37,  Lord  Hardwicke  said  : 
"  If  the  personal  estate  is  to  be  exempted  from  these 
charges,  it  must  be  so  expressed,  or  it  must  appear  from 

(a)  Backhouse  v.  Patton,  5  Peters,  160;  Moses  v.  Murgatroyd,  1  Johns.  Ch.  Rep. 
119;  Wilson  v.  Paul,  8  Sim.  63,  (11  Eng.  Ch.  Rep.  320;  Mitchelson  v.  Piper,  8  Sim. 
64,  (1 1  Ib.  321 ;)  1  Story's  Eq.  Jur.  523 ;  State  Bank  at  Elizabeth  v.  Marsh,  Saxt.  N.  J. 
Ch.  Rep.  288. 

(6)  1  Story's  Eq.  Jur.  525,  and  cases  there  cited. 

[a]  The  order  of  marshalling  assets,  in  New  York,  is,  1.  The  personal  estate  !  2.  Lands 
descended  :  3.  Lands  devised.     Livingston  v.  Newkirk,  3  Johns.  Ch.  Rep.  319. 

In  Kentucky : — 1.  The  general  personal  estate:  2.  Estate  specifically  and  expressly 
devised  to  be  sold  :  3.  Estate  descended  :  4.  Estate  specifically  devised,  though  charged 
generally  with  the  payment  of  debts.  But  the  second  and  third  exchange  places,  where 
the  estate,  set  apart  for  the  payment  of  debts,  is  charged  generally  and  not  specially. 
M'Campbell  v.  M'Campbeli,  5  Lilt.  95. 

In  Sottth  Carolina,  the  English  rule  is  adopted.  And  where  the  testator  devised  his 
estate,  real  and  personal,  among  his  next  of  kin,  "  as  soon  as  his  debts  and  legacies  are 
paid,  and  not  until  then,"  it  was  held  to  charge  the  estate  with  payment  of  debts  and 
legacies,  and  that  after-acquired  real  estate,  as  to  which  the  testator  died  intestate,  was 
exonerated,  until  after  the  other  should  be  exhausted.  Sluart  v.  Carson's  ex'r,  1  Desau. 
600.513. 

[b]  Matth.  on  Ex.  246,  (Law  Library,  Vol.  IX. ;)  Livingston  v.  Newkirk,  3  Johns.  Ch. 
Rep.  319  ;  M'Campbell  T.  M'Campbell,  5  Litt.  95 ;  Wyse  v.  Smith,  4  Gill  &  Johns.  295  ; 
Dunlap  v.  Dunlap,  4  Desau.  305.  319  ;  Hail  v.  Hall,  2  M'Cord's  Ch.  Rep.  302  ;  Stuart 
v,  Carson'a  ex'r,  1  Desaa.  500, 513 ;  1  Story's  Eq.  Jur.  542.  539. 
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a  plain,  necessary  implication,  arising  from  the  words  of 
the  testator ;  and  in  such  case  of  an  implication,  or  plain 
intention,  without  express  words,  it  must  appear  that  the 
personal  estate  is  given  as  a  specific  bequest  in  some 
shape ;  and  besides,  the  testator  must  have  directed  another 
fund  to  discharge  them ;  not  that  he  can  take  from  credi- 
tors their  right  of  coming  on  the  personal  estate,  but  he 
may  charge  which  fund  he  will,  as  between  his  represen- 
tatives.]/;] There  is  no  substantial  or  general  difference 
between  the  cases,  where,  in  order  to  exempt  the  personal 
estate  and  charge  another  fund,  a  man  has  directed  his 
real  estate  to  be  charged  with  payment  of  his  debts,  &c., 
and  where  he  has  directed  his  estate  to  be  sold  for  that 
purpose.  There  are  instances  in  both  these  ways,  where 
the  personal  estate  has  been  taken  in  aid  of  the  real,  and 
where  it  has  been  exempt." 

A  charge  upon  real  estates  for  the  payment  of  debts, 
however  anxious,  is  not  of  itself  sufficient  to  exempt  the 

[c]  1  Story's  Eq.  Jur.  539,  540.  Personal  estate  is  the  first  fund  for  the  payment  of 
debts :  but  the  testator  may  protect  it  against  the  debts,  as  against  his  heirs  or  other 
representatives,  either  by  specifically  bequeathing  it,  or  by  plainly  manifesting  his  inten. 
tion  that  his  lands  shall  be  charged  with  such  payment.  And  although  the  will,  which 
directed  the  lands  to  be  first  sold  to  pay  the  debts,  could  not  operate  upon  real  estate, 
because  it  was  not  executed  according  to  the  statute,  yet  this  charge  on  the  estate  was 
received  and  allowed  to  operate,  as  a  declaration  of  the  testator,  that  the  legacies  of  per- 
sonal property  should  be  exempt  from  the  payment  of  debts.  Dunlap  v.  Dunlap,  4 
Desau.  305.  319.  See  M'Campbell  v.  M'Campbell,  5  Litt.  95;  Wyse  v.  Smith,  4  Gill 
&  Johns.  295. 

In  New  York,  it  has  been  held,  that  personal  property  of  the  testator,  which  is  not 
legally  and  effectually  disposed  of  by  his  will,  is  the  primary  fund  for  the  payment  of  his 
debts,  although  he  has  directed  the  debts  to  be  paid  out  of  the  rents  and  profits  of  his 
real  estate  ;  unless  it  is  evident,  from  the  terms  of  the  will,  that  the  testator  contem. 
plated  the  event  of  his  dying  intestate  as  to  some  of  his  personal  estate,  and  intended  to 
exempt  it  from  the  payment  of  debts,  for  the  benefit  of  those  who  might  be  entitled  to 
it,  under  the  statute  of  distributions.  The  mere  charging  of  a  secondary  fund  with  the 
payment  of  debts,  does  not  exempt  the  primary  fund,  unless  the  intention  of  the  testa, 
tor,  to  exonerate  it,  for  the  benefit  of  the  residuary  legatee,  or  some  other  person,  is 
manifest.  And  where  an  intention  is  manifested  by  the  testator,  to  exonerate  the  pri- 
mary fund,  for  the  benefit  of  the  residuary  legatee,  a  lapse  of  the  residuary  bequest 
restores  the  residuary  fund  to  its  primary  liability  for  the  payment  of  debts.  Hawley  v. 
James,  5  Paige,  318;  Lowndes  on  Leg.  329,  and  cases  there  cited.  And  where  there 
is  a  specific  lien  on  the  land  devised,  upon  condition  of  payment  of  debts,  or  where  the 
debts  are  directed  to  be  paid  out  of  the  estate  devised,  in  these  cases,  the  real  estate  will 
be  first  resorted  to,  to  discharge  the  debts.  So,  where  it  is  apparent,  from  the  will,  that 
the  testator's  intention  was,  that  the  legacies  should  be  paid  entire,  and  the  debts  dis. 
charged  out  of  other  funds,  the  Court  will  carry  such  intention  into  effect.  Rogers  v. 
Rogers,  1  Paige,  188. 

Though  the  testator  may  subject  any  particular  part  of  his  estate  to  the  payment  of 
his  debts,  yet,  in  a  case  where  he  has  not  done  so,  but  has  given  power  to  his  executors 
to  sell  any  part  of  his  estate  they  pleased,  to  pay  the  debts  ;  this  does  not  transfer,  to  the 
real  estate,  the  liability  of  the  personalty  to  pay  the  debts  of  the  testator.  And  where, 
in  such  a  case,  the  executors  sold  the  land,  and  applied  the  purchase-money  to  the  pay- 
ment of  the  executors'  debts,  and  afterwards  sold  slaves,  specifically  bequeathed  to  pay 
the  testator's  debts,  it  was  held  that  the  legatee  had  no  claim,  upon  the  executors,  for 
the  proceeds  of  the  sale  of  the  land.  Miller  v.  Harwell,  3  Murph,  194, 
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personal  estate.  (Tait  v.  Lord  Northwicke,  4  Ves.  816.) 
Neither  will  a  devise  to  sell  for  the  payment  of  all  debts, 
exonerate  the  personal  estate,  (Hancox  v.  Abbey,  11  Ves. 
186,)  for  that  shows  nothing  more  than  an  intention  that 
all  the  debts  shall  be  paid,  and  the  real  estate,  if  that  is 
necessary,  shall  be  applied.  (Ibid.)  But  a  direction  to 
apply  a  particular  portion  of  the  real  estate  for  the  pay- 
ment of  a  particular  debt,  affords  a  different  inference. 
(Ibid.) 

[  *277  ]  *To  exonerate  the  personal  estate,  there  must 
be  a  clear  intention,  either  expressed  or  to  be  extracted 
from  the  whole  will,  that  the  real  estate  is  to  be  applied 
as  the  primary  fund  for  those  purposes ;  (Greene  v.  Greene, 

4  Madd.   148;)  or  the  will  must  exempt  the   personal 
estate.     (Samwell  v.  Wake,  1  Bro.  C.  C.  144.     Hartley 
v.  Hurle,  5  Ves.  540.     Bridges  v.  Phillips,  6  Ves.  567. 
Ancaster  v.  Mayer,  1  Bro.  C.  C.  454.     Watson  v.  Brick- 
wood,  9  Ves.  447.) 

In  a  very  recent  case  this  view  of  the  subject  is  fully 
recognised.  It  is  there  laid  down  that  the  personal  estate 
of  a  testator  will  not  be  exonerated  from  its  liabilit}^  as 
the  primary  fund  for  the  payment  of  debts,  funeral 
expenses,  and  legacies,  unless  it  be  satisfactorily  made 
out  from  the  whole  context  of  the  will  that  such  was  the 
intention  of  the  testator.  (Walker  v.  Hardwick,3  1  M. 
&  K.  396.) 

The  old  law  was,  that  the  personal  estate  could  not  be 
exempted  from  the  payment  of  debts  and  legacies  without 
express  words :  that  yielded  to  the  doctrine  of  demonstra- 
tion clear  and  declaration  plain,  "  which  is,"  said  Lord 
Eldon,  "  such,  that,  in  any  particular  case,  no  man  knows 
how  it  will  apply.  We  have  now  reached,"  he  continues, 
"  the  sound  rule,  that,  for  the  purpose  of  collecting  the 
intention,  every  part  of  the  will  must  be  considered." 
(Gittens  v.  Steele,  1  Swanst.  38;  and  see  Dawes  v.  Scott, 

5  Russ.  32.) 

To  exempt  the  personal  estate  from  the  payment  of 
debts,  the  intention  not  merely  to  charge  the  real  estate, 
but  so  as  to  discharge  the  personal,  must  be  collected  from 
the  whole  will,  so  clear  as  to  convince  the  judicial  mind 
which  is  to  determine.  (Bootle  v.  Blundell,  19  Ves.  526. 
See  further  as  to  the  exemption  of  personal  estate.  Gray 

'Eng.  Chan.  Reps.  vii.  102. 
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v.  Minithorpe,  3  Ves.  103.  Burton  v.  Knowlton,  3  Ves. 
107.  Brummel  v.  Prothero,  3  Ves.  111.  Manning  v. 
Spooner,  3  Ves.  114.)  v 

If  a  testator  points  out  a  particular  fund  for  the  pay- 
ment *of  his  debts,  that  is  the  primary  fund ;  as  [  *278  ] 
where  a  testator  by  his  will  directed  the  sum  of  2000/.  to 
be  raised  out  of  a  certain  freehold  estate,  and  paid  in 
satisfaction  of  certain  specified  debts,  and  all  such  other 
debts  as  he  should  owe  at  his  decease,  and  then  gave  the 
rest,  residue,  and  remainder  of  his  estate  and  effects,  real 
and  personal,  to  his  wife,  her  heirs,  &c.,  it  was  held  that 
the  2000/.  wras  the  primary  fund  for  the  payment  of  debts. 
(Clutterbuck  v.  Clutterbuck,3  1  M.  &  K.  15.)  So  where 
the  will,  going  beyond  a  mere  charge,  creates  a  particular 
fund  for  payment  of  debts,  that  shall  be  first  applied  in 
exoneration  of  descended  estates,  whether  acquired  after 
the  date  of  the  will  or  not ;  and  of  the  personal  estate  even 
in  favour  of  the  next  of  kin,  taking  it  for  want  of  a  dispo- 
sition. The  rule  as  to  the  exoneration  of  estates  descend- 
ed, by  a  devise  for  the  payment  of  debts,  holds,  even  though 
the  estate  devised  may  be  equitable  assets,  and  the  des- 
cended estates  legal  assets. 

Next  after  an  estate  devised  expressly  for  the  payment 
of  debt  is  a  descended  estate,  which  is  applied  in  exonera- 
tion of  a  devised  estate,  (although  such  devised  estate  is 
charged  with  the  payment  of  debts,)  unless  the  devised 
estate  be  expressly  pointed  out  in  aid  of  another  fund  pro- 
vided for  that  purpose.  (Donne  v.  Lewis,  2  Bro.  C.  C. 
255.)  An  estate  charged  with  the  payment  of  debts  is 
the  next  fund  ;  and  a  devised  estate  is  the  last  fund  to  be 
resorted  to  for  the  payment  of  debts. 

Until  the  recent  statute,  3  &  4  Wm.  4,  c.  104,  estates 
in  fee  simple  were  not  in  general  liable  to  the  payment  of 
simple  contract  debts.  (1  Cruise,  Dig.  58.)  By  the  1 
Win.  4,  c.  47,  s.  9,  repealing  47  Geo.  3,  s.  2,  c.  74,  it  is 
enacted,  that  when  any  person,  being  at  the  time  of  his 
death  a  trader  within  the  bankrupt  *laws,  shall  [  *279  ] 
die  seised  of,  or  entitled  to,  any  real  estate  which  he  shall 
not,  by  his  last  will,  have  charged  with  the  payment  of 
his  debts,  and  which  would  have  been  assets  for  the  payment 
of  his  debts  due  on  any  specialty  in  which  the  heirs  were 

»Enj.  Chan.  Reps.  vi.  475, 
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• 

bound,  the  same  shall  be  assets  to  be  administered  in  courts 
of  equity,  for  the  payment  of  all  the  just  debts  of  such  per- 
son, as  well  debts  due  on  simple  contract  as  on  specialty ; 
provided  that  all  creditors  by  specialty  shall  be  paid  the 
full  amount  of  their  debts  before  any  creditors  by  simple 
contract,  or  by  specialty,  in  which  the  heirs  are  not  bound, 
shall  be  paid  any  part  of  their  demands. 

By  the  3  &;  4  Wm.  4,  c.  104,  it  is  enacted,  that  after 
the  passing  of  the  said  act,  "  when  any  person  shall  die 
seised  of  or  entitled  to  any  estate  or  interest  in  lands, 
tenements,  or  hereditaments,  corporeal  or  incorporeal,  or 
other  real  estate,  whether  freehold,  customaryhold,  or 
copyhold,  which  he  shall  not  by  his  last  will  have  charged 
with  or  devised,  subject  to  the  payment  of  his  debts,  the 
same  shall  be  assets,  to  be  administered  in  courts  of  equity, 
for  the  payment  of  the  just  debts  of  such  persons,  as  well 
debts  due  on  simple  contract,  as  on  specialty ;  and  that 
the  heir-at-law,  customary  heir,  or  devisee  of  such  debtor, 
shall  be  liable  to  all  the  same  suits  in  equity,  at  the  suit  of 
any  of  the  creditors  of  such  debtor,  whether  creditors  by 
simple  contract  or  by  specialty,  as  the  heir-at-law  or 
devisee  of  any  person  who  died  seised  of  freehold  estates 
was  before  the  passing  of  the  act  liable  to,  in  respect  of 
such  freehold  estates,  at  the  suit  of  creditors  by  specialty, 
in  which  the  heirs  were  bound  :  and  it  is  provided  that,  in 
the  administration  of  assets  by  courts  of  equity  under  the 
act,  all  creditors  by  specialt3r  in  which  the  heirs  are  bound, 
shall  be  paid  the  full  amount  of  the  debts  due  to  them, 
before  any  of  the  creditors  by  simple  contract  or  by  spe- 
[  *280  ]  cialty,  in  *which  the  heirs  are  not  bound,  shall 
be  paid  any  part  of  their  demand." 

The  reader  will  perceive  that  neither  of  these  statutes 
have  interfered  with  the  legal  priorities  of  creditors,  so 
that  if  a  person  seised  of  real  estates  dies  indebted,  and 
his  personal  estate  is  insufficient  to  pay  his  debts,  and  his 
real  estates  are  not  charged  by  his  will  with  the  payment 
of  his  debits,  the  same  are  assets  to  pay  the  creditors 
according  to  their  legal  priority. 

MARSHALLING  ASSETS. 

lu  treating  on  the  principles  which  regulate  marshalling 
assets,  it  will  be  convenient  to  consider  their  operation  as 
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between  legatees  and  creditors,  as  well  as  between  credi- 
tors only. 

The  common  case  of  marshalling  requires  that  a  person 
having  resort  to  two  funds,  shall  not  by  his  choice  disap- 
point another  having  only  one,  (Trimmer  v.  Bayne,  9  Ves. 
209,)  but  that  he  shall  take  to  that  which,  paying  him,  shall 
leave  another  fund  to  another  creditor.  ( Aldrich  v.  Cooper, 
8  Ves.  382.)[a]  Thus  a  mortgagee  of  freehold  and  copy- 
hold estates,  being  also  a  specialty  creditor,  having  exhaust- 
ed the  personal  assets,  simple  contract  creditors  were  held 
entitled  to  stand  in  his  place,  pro  tanto^  against  both  the 
freehold  and  copyhold  estates ;  the  case  of  Robinson  v. 
Tongue,  before  Lord  Hardwicke,  being  overruled.  (Ibid.) 

Assets  are  only  marshalled  as  between  the  real  and 
personal  assets  of  a  person  deceased  ;  the  Court  possess- 

\a]  1  Story's  Eq.  Jur.  527  ;  Ram  on  Assets,  32!),  (Law  Library,  Vol.  8.)  Phillips  v. 
Parker,  1  Tarnl.  136.  143,  n.,  (5  Eng.  Ch.  Rep.  326,  327.)  This  is  but  an  illustration 
of  a  much  broader  doctrine  established  by  Courts  of  equity;  which  is,  that  a  creditor 
shall  not,  by  his  own  election  of  the  fund  out  of  which  he  will  receive  payment,  pre- 
judice the  rights,  which  other  persons  are  entitled  to,  but  they  shall  be  either  substituted 
to  his  rights,  or  they  may  compel  him  to  seek  satisfaction  out  of  the  fund  to  which  they 
cannot  resort.  1  Story's  Eq.  Jur.  477;  Miller  v.  Ord,  2  Binn.  382;  Cheesebrough  v. 
Millard,  1  Johns.  Ch.  Rep.  409  ;  Lawrence  v.  Cornell,  4  Johns.  Ch.  Rep.  545 ;  King  v. 
Baldwin,  2  Johns.  Ch.  Rep.  554 ;  Hayes  v.  Ward,  4  Johns.  Ch.  Rep.  123;  Clason  v. 
Morris,  10  Johns.  524 ;  Evertson  v.  Booth,  19  Johns.  486  ;  Averall  v.  Wade,  Lloyd  and 
Goold,  252,  (10  Eng.  Ch.  Rep.  498  ;)  Sterling  v.  Forrester,  3  Bligh,  590  ;  Boazman  v. 
Johnston,  3  Sim.  377,  (5  JUng.  Ch.Rep.  163;)  Woolcocks  v.  Hart,  1  Paige,  185;  Piatt  v. 
St.  Clair,  6  Hamm.  233. 

The  principal  rule,  in  marshalling  assets,  is,  that  when  a  creditor  may  resort  to  both 
the  real  and  personal  estate,  and  the  legatee  can  only  resort  to  the  personal,  if  this  be 
insufficient  to  pay  both,  the  creditor  will  be  confined  to  the  real  estate.  Or  if  he  has 
been  satisfied  out  of  the  personal  fund,  the  Court  will  permit  the  legatee  to  stand  in  his 
place,  and  receive  satisfaction,  out  of  the  real  estate,  to  the  amount  taken  from  the  per- 
sonal. But  this  rule  operates,  only  where  the  real  estate  is  charged  with  the  payment 
of  debts  or  legacies,  or  where  the  creditor  has  a  lien  upon  it,  except  where  the  donee  is 
heir  at  law ;  and  then,  against  him,  the  lands  will  be  liable  to  the  specialty  debts,  in 
ease  of  the  personal  estate.  Miller  v.  Harwell,  3  Murph.  194. 

_  If  the  personal  estate  of  a  deceased  debtor  is  not  sufficient  to  pay  his  debts  and  lega- 
cies, and  his  executor  exhausts  the  personal  estate,  in  the  payment  of  creditors,  whose 
debts  are  chargeable  both  on  the  real  and  personal  estate,  a  legatee,  as  between  himself 
and  the  heir  at  law  of  the  deceased,  is  entitled  to  stand  in  the  place  of  such  creditors, 
pro  tanto,  and  to  recover  the  amount  of  his  legacy,  or  so  much  thereof  as  the  personal 
estate  would  have  paid,  out  of  the  real  estate  descended  to  the  heir.  But  if  the  testator 
constitutes  his  personal  estate  a  fund  for  the  payment  of  his  debts,  and  directs  that 
the  legacies  shall  abate,  if  the  fund  is  not  sufficient  for  the  payment  of  all  his  debts  and 
legacies,  it  seems,  that  the  heir  at  law  will  be  entitled  to  have  a  debt  of  the  testator, 
which  is  either  a  specific  or  a  general  lien  upon  the  real  estate  descended  to  him,  paid 
out  of  the  personal  estate.  Mollan  v.  Griffith,  3  Paige,  402.  See  also,  Morris  v.  Mowatt, 
2  Paige,  586. 

Where  there  is  a  first  incumbrance  on  two  estates,  and  a  second  incumbrance  on  one 
of  them  only,  the  first  incumbrancer  will  not  be  allowed  to  be  paid  out  of  the  estate  on 
which  there  is  a  second  charge,  so  as  to  disappoint  the  second  incumbrancer,  and  let  in 
a  third  mortgagee  ;  but  the  estates  will  be  marshalled,  so  that  the  second  incumbrance 
may  be  satisfied.  Per  Lord  Cottenham,  (Dec.  7,  1839,)  Aldridge  v.  Forbes,  4  Lond, 
Jurist,  20. 
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ing  no  right  to  marshal  the  assets  of  a  person  who  is  alive. 
(Lacon  v.  Mertens,  1  Ves.  312.) 

[  *281  ]  *Where  a  trust  is  created  for  the  payment  of 
all  debts  whatsoever,  and  bond  creditors  exhaust  the  per- 
sonal estate,  the  Court  will  direct  that  simple  contract 
creditors  shall  stand  in  the  place  of  the  bond  creditors, 
and  be  allowed  equal  to  what  has  been  exhausted  out  of 
the  personal  from  the  real  estate.  (Lloyd  v.  Williams,  2 
Atk.  110  ;  and  see  Sheppard  v.  Kent,  2  Vern.  435.)  Thus, 
in  Deg  v.  Deg,  2  P.  W.  415,  A.  devised  all  his  real  and 
personal  estate  to  his  executors  and  their  heirs,  in  trust 
to  sell  and  pay  all  his  debts.  His  real  estates  being  only 
equitable  assets,  and  A.  leaving  debts  by  bond  and  simple 
contract,  and  the  bond  creditors  having  been  paid  part  out 
of  the  personal  estate,  it  was  held,  that  they  should  bring 
it  back  again  into  hotchpot,  if  they  claimed  to  be  paid  any 
thing  out  of  the  real  estate.  So  in  a  very  recent  case  it 
was  decided,  that  where  there  is  a  devise  for  the  payment 
of  debts,  the  produce  of  the  real  estate  is  equitable  assets ; 
and  if  the  specialty  creditors  have  exhausted  the  personal 
estate,  the  simple  contract  creditors  are  entitled  to  have 
the  assets  marshalled  in  their  favour.  (Soames  v.  Robin- 
son,a  1  M.  &  K.  500.) 

A  person  having  died  indebted  by  mortgage  and  by 
simple  contract,  one  of  the  simple  contract  creditors  obtain- 
ed judgment  against  the  assets,  cum  acciderint.  The  exe- 
cutor applied  the  assets  to  pay  off  the  mortgage.  It  was 
held  that  the  simple  contract  creditors  should  stand  in  the 
place  of  the  mortgagee,  as  to  what  he  had  exhausted  out 
of  the  personal  assets ;  and  this  being  only  by  the  aid  of 
equity  that  all  the  simple  contract  creditors  should  come 
in  equally  with  the  creditor  who  had  obtained  judgment. 
(Wilson  v.  Fielding,  Hildersden  v.  Fielding,  2  Vern.  764.) 

If  there  are  debts  by  specialty  and  legacies,  and  no 
devise  of  the  real  estate,  but  it  descends,  if  the  creditors 
[  *282  ]  *exhaust  the  personal  estate,  the  legatees  may 
stand  in  their  place,  and  come  upon  the  real  estate.  This 
is  against  an  heir-at-law.  (Hanby  v.  Roberts,  Amb.  129.) 
If  one  devises  his  real  estate,  and  gives  general  pecuniary 
legacies  not  charged  on  that  real  estate,  and  dies  leaving 
specialty  debts,  and  the  specialty  creditors  exhaust  the 
personal  estate,  the  legatees  shall  not  stand  in  their  place, 

»Eng.  Chan.  Repi.vii.  140. 
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and  come  on  the  realty,  because  it  was  the  intention  of  the 
testator  that  the  devisee  should  have  the  real  estate,  as 
well  as  that  the  legacies  should  be  paid ;  and  therefore, 
if  one  has  only  personal  estate,  and  gives  specific  as  well 
as  general  legacies,  if  the  creditors  exhaust  the  general 
assets,  yet  the  general  legatees  shall  not  stand  in  their 
place,  and  come  upon  the  specific  legacies.  But  if  one 
having  land  and  personal  estate  makes  his  will,  being 
indebted  by  specialty,  and  he  gives  specific  legacies,  and 
then  gives  the  rest  and  residue  of  his  real  and  personal 
estate,  if  creditors  exhaust  the  personalty,  the  legatees 
may  stand  in  their  place,  and  come  upon  the  residuary 
devisee,  because  he  has  only  the  rest  and  residue.  (Id. ; 
Forrester  v.  Leigh,  1  Amb.  172.)[a] 

In  Herne  v.  Meyrick,  1  P.  W.  201,  one  seised  in  fee 
owed  debts  by  bond,  and  devised  his  land  to  his  eldest 
son  in  tail,  and  gave  several  legacies.  The  eldest  son 
was  likewise  executor,  and  paid  off  the  bond  debts  with 
the  personal  estate,  whereby  the  assets  were  insufficient 
to  pay  the  legacies.  The  legatees  filed  their  bill,  praying 
that  they  might  stand  in  the  place  of  the  bond  creditors, 
and  be  paid  out  of  the  land  devised.  The  Court  said,  that 
the  legatees  were  without  remedy,  but  that  it  would  have 
been  otherwise  if  the  land  had  descended.  In  the  case 
next  cited,  the  testator  directed  all  his  just  debts  and 
funeral  expenses  to  be  paid  and  discharged,  as  soon  as 
conveniently  might  be  *after  his  decease,  by  his  [  *283  ] 
executrix  and  executors,  and  then  devised  his  estate  to  his 
nephew ;  there  was  sufficient  personal  estate  to  pay  all 
his  debts,  special  and  simple,  but  not  to  pay  legacies ;  the 
Court  refused  to  marshal  assets  in  favour  of  the  legatees. 
The  Court  said,  if  there  had  been  a  deficiency  to  pay  debts, 
they  would  have  marshalled,  making  the  real  estate  pay 
as  much  of  the  specialty  debts  as  would  be  necessary  to 
obtain  a  fund  from  the  personal  estate  for  payment  of  the 
simple  contract  creditors.  (Keeling  v.  Brown,  (5  Ves. 
359.) 

The  testator,  reciting  by  his  will  that  he  had  contracted 
for  the  purchase  of  an  estate,  directed  his  executors  to  pay 
the  purchase-money  for  the  same;  and  he  devised  the 
estate  to  his  natural  son,  and  gave  several  legacies  and 

[a]  See  Byrd  v.  Byrd's  sx'rs,  2  Brockenbr.  1G9,  cited  post,  327,  note  [a]. 
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annuities  to  the  other  defendants.  The  personal  estate 
was  insufficient  to  pay  both  the  purchase-money  and  the 
legacies  and  annuities ;  the  Court  decided  it  was  a  case 
for  a  ratable  contribution.  (Headley  v.  Redhead,  Coop. 
51.)M 

The  Court  refused  to  marshal  assets  in  favour  of  a 
charity,  (Foster  v.  Blayden,  2  Amb.  704 ;  Makeham  v. 
Hooper,  4  Bro.  C.  C.  153;  Mogg  v.  Hodges,  2  Ves.  52,) 
so  as  to  throw  the  burden  of  the  debts  from  the  personal 
property  upon  chattels  real.  (Attorney-General  v.  Win- 
chelsea,  3  Bro.  374.) 

If  it  appears  at  any  period  of  the  cause  that  the  spe- 
cialty creditors  have  gone  upon  the  personal  estate,  the 
assets  may  be  marshalled,  although  the  bill  is  not  framed 
with  that  view.  (Gibbs  v.  Ongier,  12  Ves.  413.)  A  recent 
case  of  Pott  v.  Gallini,*  1  S.  &  S.  206,  would  appear  to 
throw  a  doubt  upon  this  point.  In  that  case  the  plaintiff, 
a  simple  contract  creditor,  filed  a  bill  on  behalf  of  himself, 
and  the  other  simple  contract  creditors,  against  the  heir- 
at-law  and  the  executors,  and  prayed  that  the  assets  might 
[  *284  ]  *be  marshalled.  There  had  been  the  usual 
decree  for  the  administration  of  the  estate  in  another  suit 
instituted  by  the  residuary  legatees  against  the  executors 
and  the  trustees,  and  in  that  suit  the  usual  advertisements 
had  been  inserted,  and  most  of  the  creditors  had  come  in, 
and  the  time  limited  for  proving  the  debts  had  expired. 
The  executors  submitted  by  their  answer  to  the  bill  filed 
by  the  creditors,  whether  the  plaintiff  ought  not  to  have 
proved  her  alleged  debt  before  the  Master,  in  the  prior  suit, 
and  whether  she  was  entitled  to  proceed  in  her  suit.  It 
appeared  that  no  report  had  been  made  in  the  legatees' 
cause,  nor  did  their  bill  pray  that  the  assets  might  be  mar- 
shalled, nor  was  it  directed  by  the  decree.  On  the  hear- 
ing of  the  creditor's  suit,  the  Vice  Chancellor  said,  where 

[a]  The  testator  charged  his  real  estate,  with  his  debts,  in  aid  of  his  personalty,  and 
with  legacies,  and,  subject  thereto,  devised  his  estate  to  his  eldest  BOD,  whom  he  made 
his  executor.  Some  years  after  the  death  of  the  testator,  the  executor  mortgaged  the 
lands,  subject  to  the  legacies.  A  bond  creditor  of  the  testator  remained  unpaid.  A  suit 
being  instituted,  by  the  legatee,  to  secure  his  charge,  and  the  estates  being  ordered  to 
be  sold,  it  was  decreed,  that  the  mortgagee  had  a  good  title,  except  against  the  legatees ; 
that  the  legacies  should  be  subtracted  from  the  fund  which  the  estates  produced,  and 
that  it  should  go  as  general  assets,  out  of  which  the  bond  creditor  should  be  paid.  Per 
Lord  Cottenham,  (May  31, 1839,)  Eland  v.  Eland,  3  Lond.  Jurist,  474;  S.  C.  4  Myl. 
&  Cr.  420. 

»Eng.  Chan.  Reps.  i.  104. 
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there  is  a  prior  decree,  and  a  second  suit  for  the  same 
accounts,  and  no  further  relief  than  can  be  had  before  the 
Master  under  the  first  suit,  the  proper  course  is  to  move 
that  the  proceedings  in  the  second  suit  may  be  stayed,  and 
that  the  plaintiff  may  go  before  the  Master  in  the  first  suit ; 
and  that  it  is  not  the  proper  course  to  insist  upon  the  first 
suit  in  the  answer,  as  a  bar  to  the  second,  because  putting 
in  an  answer  in  such  case  leads  to  an  unnecessary  expense. 
And  that  if  the  second  suit  prays  further  relief  than  can 
be  had  in  the  first  suit,  then  that  the  defendant  must 
answer;  and  that  the  proper  course  is  to  insist  in  the 
answer  upon  the  first  suit,  as  a  bar  to  the  second  decree 
for  the  same  objects.  And  added,  that  inasmuch  as  the 
creditors  were  entitled  to  have  the  assets  marshalled,  and 
could  not  have  that  benefit  under  the  former  decree ;  that 
he  should  make  a  second  decree  for  the  accounts,  with  a 
direction  to  marshal  the  assets ;  and  that  the  Master  be  at 
liberty  to  use  in  this  cause  the  accounts  taken  in  the 
former  cause;  and  recommended  an  application  to  be 
made  in  both  causes,  *that  there  might  be  only  [  *285  ] 
one  report  in  both  causes,  and  that  they  might  both  come 
on  to  be  heard  together,  for  further  directions. 

It  is  submitted  that  the  second  decree  was  not  neces- 
sary to  enable  the  Court  to  marshal  the  assets,  and  that 
an  order  to  that  effect  might  have  been  made  in  the  first 
suit,  either  upon  petition,  or  when  the  cause  was  heard  on 
further  directions. 

PRIORITY  OF  CREDITORS,  MORTGAGEES,  ETC. [a] 

The  highest  in  priority  amongst  creditors  are  those  who 
have  a  lien  on  the  property,  or  hold  the  same  in  mortgage ; 
thus,  the  claim  of  a  mortgagee  is  preferred  to  that  of  a 
judgment  creditor,  or  even  of  one  who  has  obtained  a 
sequestration.  In  the  case  next  cited,  a  rector  being 
entitled  to  an  annual  stipend  in  lieu  of  tithes,  assigned  it 
by  way  of  mortgage  ;  afterwards,  a  creditor  of  the  rector 
obtained  judgment,  and,  in  the  regular  course,  sequestra- 
tion of  the  stipend  :  it  was  held,  that  the  mortgagee  should 

[a]  An  executor  or  administrator  must  pay  debts,  that  are  liens  upon  property  sold, 
according  to  their  legal  priorities :  and  where  payments  are  otherwise  made,  though 
upon  settlement  with  the  court,  the  executor  or  administrator  making  them  is  person- 
ally liable  where  the  estate  is  insolvent.  Bank  of  Muskingum  v.  Carpenter,  7  Ohio,  70. 
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be  preferred.  (Errington  v.  Howard,  1  Arab.  485.)  And 
in  Child  v.  Stephens,  1  Vern.  101,  where  a  man  who  was 
indebted  by  several  mortgages,  judgments,  bonds,  and 
simple  contracts,  settled  his  estate  upon  trustees  for  the 
payment  of  his  debts,  it  was  held  that  the  real  securities 
should  be  first  paid,  and  then  that  the  bonds  and  simple 
contract  debts  were  to  be  paid  in  average. 

If  an  estate  is  sold,  it  must  be  subject  to  the  liability  of 
the  mortgagees,  and  their  debts  do  not  abate. 

If  an  incumbrance  is  bought,  although  the  mortgagor 
cannot  redeem  without  paying  what  is  really  due,  yet,  as 
[  *286  ]  *against  subsequent  incumbrancers  and  credi- 
tors, the  purchaser  shall  be  only  allowed  that  which  he 
has  really  paid.  (Williams  v.  Springfield,  1  Vern.  476.) 

An  equitable  mortgagee,  or  any  person  having  a  lien 
upon  a  deed  in  his  possession,  must  be  paid  before  he  can 
be  compelled  to  part  with  such  deed,  and  is  entitled  to  be 
satisfied  in  full,  as  far  as  the  property  included  in  his 
security  will  extend,  before  any  other  creditor. 

EXECUTORS  AND  ADMINISTRATORS THEIR  RIGHT  TO 

RETAIN. 

Next  in  order  to  those  who  have  a  lien  on  the  property 
or  hold  the  same  in  mortgage,  is  a  debt  due  to  the  exec- 
utor or  administrator  of  the  testator,  at  least  as  between 
him  and  creditors  of  the  same  degree. 

As  the  law  gives  the  preference  to  those  creditors  who 
are  the  most  diligent  in  enforcing  their  claims,  by  obtain- 
ing a  judgment;  and  as  an  executor  or  administrator, 
who  happens  to  be  a  creditor  of  the  testator,  cannot  gain 
this  advantage,  being  unable  to  sue  himself,  the  law,  to 
place  him  on  an  equality  with  the  other  creditors,  allows 
him  to  retain  his  own  debts. 

The  right  which  an  executor  or  administrator  possesses 
of  retaining  his  own  debt  out  of  any  funds  that  he  may 
receive,  is  recognized  in  a  variety  of  cases.  (See  Georges 
v.  Georges,  18  Ves.  294,  and  Musson  v.  May,  3  V.  &  B. 
194.  Robinson  v.  Cummings,  2  Atk.  411.  Scott  v. 
Tyler,  2  Bro.  C.  C.  437.  Jacomb  v.  Harwood,  2  Ves. 
264.)  This  right  of  the  executor  or  administrator  to 
retain  his  own  debt,  can  only  prevail  against  debts  of  an 
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equal  degree.  (Georges  v.  Georges,  18  Ves.  294.  War- 
ing v.  Danvers,  1  P.  W.  294.)[a] 

An  executor  or  administrator  may  retain  out  of  assets, 
*as  well  for  a  debt  due  to  a  trustee  in  trust  for  [  *287  ] 
himself  as  for  a  debt  due  to  himself.  (Cockroft  v.  Black, 
2  P.  W.  297.)  In  Franks  v.  Cooper,  4  Ves.  763,  admin- 
istration was  granted  to  the  daughter  for  the  use  of  the 
widow,  a  lunatic.  A  question  upon  further  directions 
arose  upon  a  right  of  retainer,  insisted  upon  by  the  defen- 
dant, the  daughter,  in  respect  of  a  bond  given  to  a  trustee 
to  secure  an  annuity  to  the  widow.  The  Court  decided 
the  right  of  retainer  was  not  prejudiced  by  the  circum- 
stance that  the  administration  is  granted  to  another  for 
the  use  of  the  creditor,  who  was  a  lunatic,  any  more  than 
if  durante  m'morilate^  nor  because  the  debt  is  due  to  a 
trustee. 

The  executor  of  an  executor,  is  entitled  to  retain  out  of 
the  balances  of  the  produce  of  the  original  testator's 
West  India  plantations,  received  by  him  as  consignee 
appointed  by  the  court,  debts  due  from  the  testator  to 
him,  either  in  his  own  right,  or  as  an  executor  of  the 
deceased  executor.  (Thompson  v.  Grant,  1  Russ.  540,  n.) 

The  personal  representative  may  retain  for  his  own 
debt,  notwithstanding  a  decree  has  been  made  in  the  suit 
by  the  other  creditors  for  the  administration  of  the  assets ; 
and  notwithstanding  the  assets  out  of  which  he  seeks  to 
retain  his  debt  came  to  his  hands  after  the  decree.  (Nunn 
v.  Barlow,a  1  S.  &  S.  588.)  In  the  case  cited,  the  Vice 
Chancellor  said:  "The  decree  for  an  account  does  not 
affect  the  legal  priorities  of  creditors;  and  there  is  no 
distinction,  in  this  respect,  between  assets  possessed  prior 
to  the  decree,  and  subsequent  to  the  decree.  I  cannot, 
therefore,  find  a  principle  why  it  should  affect  the  legal 


[a]  An  executor  is  entitled,  out  of  assets  in  his  hands,  to  retain  a  debt  due  him  by 
the  testator,  in  preference  to  other  creditors  of  the  same  class.  Decker  v.  Miller,  2 
Paige,  149.  He  is  also  entitled  to  the  same  preference,  in  applying  the  assets  in  the 
hands  of  his  co-executors  to  the  satisfaction  of  his  debt.  Ibid.  And  an  executor's  right 
to  retain,  extends  to  debts  due  to  him  jointly  with  others,  or  in  the  character  of  trustee, 
as  well  as  to  those  which  are  due  to  him  solely  and  in  his  own  right.  Hosack  v.  Rog- 
ers, 6  Paige,  415. 

One  of  two  executors  has  a  right  to  retain  his  own  debt,  out  of  a  balance  due  from 
both  to  the  testator's  estate.  Kent  v.  Pickering,  2  Keen,  1. 

»Eng.  Chan.  Reps.  i.  301. 
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right  of  the  personal  representative,  to  retain  out  of  future 
assets,  and  I  have  never  heard  of  any  authority  to  that 
effect."  The  order  made  for  defendant  was  to  pay  in 
[  *288  J  *the  balance  reported  due  from  him,  after 
deducting  the  amount  of  his  debt. 

The  right  of  an  executor  or  administrator  to  retain  a 
debt  due  to  him  from  the  deceased,  is  not  prejudiced  by 
his  paying  into  Court,  under  an  order  in  a  cause,  money 
which  he  had  received  from  the  deceased's  estates.  (Lang- 
ton  v.  Higgs,a  5  Sim.  228.  Chissum  v.  Dewes,  5  Russ.  29.) 
An  heir-at-law  possesses  the  same  right  of  retainer  out 
of  the  real  estate,  as  the  executor  or  administrator  does 
out  of  the  personal  estate. 

If,  however,  no  claim  is  made  by  the  personal  represen- 
tative, or  by  the  heir-at-law,  in  due  time,  to  retain,  the 
right  is  gone.  In  Player  v.  Foxall,  1  Russ.  538,  an  intes- 
tate died  indebted  by  specialty ;  his  heir  sold ;  among 
specialty  debts  was  a  bond  debt  due  to  the  said  heir  and 
another,  as  executors  of  J.  C.,  the  obligee  of  the  bond.  A 
bill  was  filed  by  a  specialty  creditor  against  administrator 
and  heir.  The  heir  stated  by  his  answer,  that  he  meant 
to  apply  the  proceeds  of  the  real  estates  in  satisfaction  of 
specialty  debts,  but  did  not  claim  a  right  of  retainer  as  to 
his  bond  debt.  In  the  Master's  office  he  carried  in  the 
usual  charge,  and  accounted  for  the  whole  proceeds  of  the 
real  estate.  The  Master  of  the  Rolls  said  :  "  The  heir-at- 
law  having  consented  to  be  an  accounting  party  for  the 
whole  proceeds  of  the  real  etate,  and  not  having  set  up 
any  claim  of  retainer  in  due  time,  and  having  come  in  to 
prove  the  specialty  debt,  under  the  decree,  could  not  on 
further  directions  be  allowed  to  set  up  a  right  of  retainer." 
By  a  parity  of  reasoning,  if  an  executor  or  administrator 
does  not  set  up  a  claim  to  retain  in  due  time  he  loses  his 
right. 

Under  the  usual  decree  for  an  account,  and  directing 
the  assets  to  be  applied  in  a  course  of  administration,  the 
[  *289  ]  *Master  has  no  authority  to  go  into  the  consi- 
deration of  extrinsic  circumstances,  by  which  the  legal 
rights  of  the  defendant,  as  administrator,  may  be  qualified 
or  varied.  (Spicer  v.  James,"  2  M.  &  K.  388.) 

Before  quitting  the  subject  of  the  right  of  the  personal 
representative  to  retain  to  pay  his  own  debt,  it  may  be 

»Eng.  Chan.  Reps.  vii.  402.    >>Ib.  viii.  48. 
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useful  to  consider  his  duty  with  regard  to  holding  any 
part  of  the  fund  to  answer  contingent  or  remote  demands, 
Lord  Hardwicke  said :  "  Whenever  a  demand  was  made 
out  of  assets,  certainly  due,  but  payable  at  a  future  time, 
the  person  entitled  thereto  might  come  against  the  execu- 
tors to  have  it  secured  for  his  benefit,  and  set  apart  in  the 
mean  time,  that  he  might  not  be  obliged  to  pursue  these 
assets  through  several  hands."  (Johnson  v.  Mills,  1  Ves. 
282.)  In  the  case  of  contingent  debts  in  trade,  if  there  is 
a  prospect  of  damnification,  the  Court  will  direct  the 
Master  to  consider  what  part  of  the  assets  are  proper  to 
be  set  aside  to  indemnify  an  executor.  In  covenants,  or 
leases,  and  purchases  of  remote  expectation,  the  Court 
will  not  do  it ;  but  will  and  has  done  it  in  case  of  part- 
nerships, which  are  liable  to  great  contingencies.  (Haw- 
kins v.  Day,  Arab.  804.)[a] 

If  a  cause  for  the  administration  of  assets  has  been 
heard  for  further  directions,  and  the  executors  have  paid 
their  balances  into  court,  an  injunction  will  be  granted  to 
restrain  an  action  against  the  executor  for  breaches  of 
covenant  in  a  lease  granted  to  the  testator,  and  the  Master 
will  be  directed  to  ascertain  the  damages.  (Sutton  v. 
Masheter,a  2  Sim.  513.) 

In  Pickering  v.  Lord  Stamford,  2  Ves.  582,  the  Court 
said,  that  Lord  Cowper  lays  it  down,  (Pooley  v.  Ray, 
1  P.  W.  355,)  that  if  an  executor  pays  in  discharge 
of  debts  money  that  he  had  received  under  a  decree, 
*vvhich  decree  was  reversed  upon  appeal,  the  [  *290  ] 
executor  must  refund  ;  but  I  presume  that  if  the  defendant 
had  delayed  the  appeal,  and  willingly  stood  by  while  the 
executor  paid  away  the  money,  it  would  be  otherwise. 
Executors  will  not  be  allowed  to  charge  for  the  employ- 
ment of  an  agent,  except  under  very  special  circumstances. 
(Weiss  v.  Dill,"  3  M.  &  K.  26.) 

[a]  Where  an  administrator  advanced  money  and  became  bound  for  a  legatee,  for 
sundry  debts,  and  the  legatee  died  insolvent,  the  executor  was  allowed  to  retain  the 
amount  of  his  advances  and  responsibilities,  before  he  was  compelled  to  pay  the  legacy 
to  the  administrator  of  the  legatee  ;  and  the  executor,  who  was  so  liable,  having  died 
before  a  settlement,  his  co-executor  was  allowed  to  make  the  deduction  from  the  legacy. 
Motle's  adm'r  v.  Motto's  ex'r,  1  Desau.  247.  But  if  he  pay  a  legacy  prematurely,  when 
directed  by  the  will  to  keep  it  in  his  hands  till  a  certain  event,  he  may  be  compelled  to 
pay  it  over,  if  the  legatee  has  not  had  the  full  benefit  of  it.  Boone  v.  Ex'r  of  Durand, 
1  Desau.  588. 

•Eng.  Chan.  Reps.  «.  525.    blb.  viii.  258, 
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FUNERAL  EXPENSES,  AND  THE    EXPENSE  OF  PROVING  THE  WILL, 
OR  OF  TAKING  OUT  ADMINISTRATION. 

Funeral  expenses,  according  to  the  degree  and  quality 
of  the  deceased,  are  to  be  allowed  of  the  goods  of  the 
deceased,  before  any  debt  or  duty  whatsoever.  (Wil- 
liams's  Executors,  636.)[a]  Lord  Hardwicke  in  Stag  v. 
Punter,  upon  exceptions  to  a  Master's  report,  for  not 
allowing  GO/,  for  the  testator's  funeral,  said:  "At  law, 
•where  a  person  dies  insolvent,  the  rule  is,  that  no  more 
shall  be  allowed  for  a  funeral  than  is  necessary ;  at  first, 
only  405.,  then  5/.,  and  at  last  10/.  I  have  often  thought 
it  a  hard  rule,  even  at  law,  as  an  executor  is  obliged  to 
bury  his  testator  before  he  can  possibly  know  whether  his 
assets  are  sufficient  to  pay  his  debts  ;  but  this  court  is  not 
bound  down  by  such  strict  rules,  especially,  when  a  testa- 
tor leaves  great  sums  in  legacies,  which  is  a  reasonable 
ground  for  an  executor  to  believe  the  estate  is  solvent  as 
is  the  case  here  ;  I  am  of  opinion  that  60/.  is  not  too  much 
for  the  funeral  expenses,  especially  as  the  testator  had 
directed  his  corpse  should  be  buried  at  a  church  thirty 
miles  from  the  place  of  his  death."  (Williams's  Executors, 
637.) 

Mr.  Justice  Bayley,  in  a  recent  case,  in  the  King's 
Bench,  where  191.  was  paid  for  funeral  expenses,  said,  that 
[  *291  ]  ^although  the  rule  is,  that,  as  against  a  creditor, 
no  more  shall  be  allowed  for  a  funeral  than  is  necessary ; 
yet,  in  considering  what  is  necessary,  regard  must 
undoubtedly  be  had  to  the  degree  and  condition  in  life  of 
the  party ;[«]  and  his  lordship  observed,  that  the  sum  of 
10/.  mentioned  by  Lord  Hardwicke  as  the  established 

[a]  Matth.  on  Exec.  68,  69,  (Law  Library,  Vol.  9  ;)  Rex  v.  Wade,  5  Price,  627. 

[a]  The  estate  of  a  deceased  person  is  liable  for  the  reasonable  expenses  of  his  funeral, 
and  no  more.  Rogers  v.  Price,  3  You.  &  Jerv.  28.  And  to  this  extent,  an  executor  or 
administrator  is  liable  whether  he  gives  orders  or  not.  Tugwell  v.  Heyman,  3  Camp. 
298.  But,  it  seems  he  is  not  liable,  at  all,  where  the  funeral  is  ordered  by  another  per- 
son, to  whom  the  undertaker  gives  credit.  Brice  v.  Wilson,  3  Ner.  &  Man.  512,  (28 
Eng.  C.  L.  Rep.  407  ;)  Green  v.  Salmon,  8  Adol.  &  El.  348,  (35  Eng.  C.  L.  Rep.  404  ;) 
S.  C.  3  Nev.  &,  Per.  388  ;  S.  C.  2  Lond.  Jurist,  567  ;  Lucy  v.  Walrond,  3  Bing.  N.  C. 
841,  (32  Eng.  C.  L.  Rep.  349  ;)  S.  C.  5  Scott,  46. 

A  demand,  for  mourning  furnished  to  the  widow  and  family  of  a  deceased  person,  is 
not  a  funeral  expense,  and  cannot  be  claimed  against  his  estate,  by  the  executor,  if  he 
gives  the  order.  Johnson  v.  Baker,  2  Car.  &  Payne,  207,  (12  Eng.  C.  L.  Rep.  92.)  It 
has,  however,  been  held,  in  Pennsylvania,  that  administrators  are  entitled  to  a  moderate 
allowance,  for  money  expended  in  procuring  mourning  for  the  widow  and  children  of 
the  deceased,  though  the  estate  is  insolvent.  Wood's  estate,  1  Ashmead,  314. 

The  estate  of  a  testator  is  not  liable  for  the  funeral  expenses  of  his  widow.  Lawall  r. 
Kreidler,  3  Rawle,  300. 


ADMINISTRATION  OF    ASSETS.  291 

allowance  in  his  time,  might,  perhaps,  at  the  present  day, 
be  less  than  what  should  be  reasonably  allowed  for  a  per- 
son of  condition.  The  learned  judge  proceeded  to  inti- 
mate, that  the  Court  thought  20/.  would  now  be  the  pro- 
per sum. [6] 

In  Bisset  v.  Antrobus,a  4  Sim.  512,  the  Master  allowed 
upwards  of  2000/.  for  the  funeral  expenses  of  a  nobleman, 
whom  it  was  then  believed  had  died  worth  40,000/. ;  but 
who  turned  out  ultimately  to  have  died  insolvent.  On 
exception  the  Court  refused  to  allow  the  sum,  and  referred 
it  to  the  Master  to  inquire  and  state  what  sum  ought  to 
be  allowed  for  the  expenses  of  the  funeral.(l) 

The  amount  to  be  allowed  for  funeral  expenses,  in  a 
case  where  the  assets  are  sufficient,  is  regulated  by  the 
situation  in  life  of  the  deceased.  In  Offley  v.  Offley,  Wil- 
liams's  Executors,  638,  there  had  been  600/.  laid  out  in 
Mr.  Offley's  funeral,  and  the  Court  decreed  that  sum  to 
be  a  debt  to  affect  the  trust  estate,  Mr.  Offley  being  a  man 
of  great  estate  and  reputation  in  his  county,  and  being 
buried  there ;  but  if  he  had  been  buried  elsewhere  it 
seemed  his  funeral  might  have  been  more  private,  and  the 
Court  would  not  have  allowed  so  much. 

The  next  expense  in  priority  of  payment  is  that  incur- 
red in  proving  the  will,  or  taking  out  administration. 

*COSTS  OF  CREDITOR'S  SUIT.  [  *292  ] 

If  it  is  necessary  for  a  creditor  to  institute  a  suit  in  this 
court  for  the  administration  of  assets,  the  expenses  of  that 
suit  are  next  to  be  paid.  The  costs  of  a  creditor's  suit 
have  always  been  considered  as  a  primary  charge  upon 
the  fund  to  be  administered,[a]  and  it  is  only  in  cases 
where  there  are  no  assets  applicable  to  the  payment  of 
creditors,  that  the  plaintiff  is  ordered  to  pay  the  costs, 
(Bluett  v.  Jessop,b  1  Jac.  240.) 

(1)  I  am  informed  the  claim  was  compromised. 

[b]  The  case  referred  to  in  the  text,  is  Hancock  v.  Podmore,  1  B.  &  Adol.  260,  (20 
Eng.  C.  L.  Rep.  382.) 

[a]  This  is  the  general,  though  not  invariable,  rule.  Hamilton  v.  Hamilton,  1  Moll, 
535,  (12  Eng.  Ch.  Rep.  263 ;)  Egan  v.  Baldwin,  I  Moll  539,  (12  Eng.  Ch.  Rep,  264,) 

<>Eng.  Chan.  Rep«.  ri.  232.  blb.  n  240, 
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The  general  proposition  that  the  costs  of  a  creditor's 
suit  are  a  primary  charge  upon  the  assets,  was  very  much 
confined  by  the  dicta  and  a  decision  of  the  late  Master  of 
the  Rolls  ;  (Sir  John  Leach  ;)  but  as  these  have  not  been 
followed  by  his  successor,  the  first  proposition  may  be  con- 
sidered as  the  law  of  the  Court. [6] 

In  Young  v.  Everest,"  1  R.  &  M.  426,  a  bill  was  filed 
by  a  simple  contract  creditor.  The  only  specialty  credi- 
tor was  restrained  by  an  injunction  in  the  creditor's  suit 
from  proceeding  in  his  action  at  law.  By  the  Master's 
report  it  appeared  that  the  assets  were  insufficient  to  pay 
the  specialty  creditor ;  Sir  John  Leach  decided  that  the 
executor  was  to  have  his  costs  out  of  the  assets,  but  not 
the  plaintiff.  It  appearing,  however,  that  there  was  a 
probability  of  further  assets  being  realized,  it  was  referred 
back  to  the  Master  to  continue  the  accounts.  And  in 
Rowlands  v.  Tucker,"  1  R.  &  M.  635,  Sir  J.  Leach  refused 
to  allow  a  simple  contract  creditor  who  had  filed  a  bill  for 
the  administration  of  assets  his  costs,  where  the  estate 
was  not  sufficient  for  the  payment  of  specialty  debts. 
And  in  Chissum  v.  Dewes,  5  Russ.  29,  the  same  judge 
[  *293  ]  said,  where  the  fund  in  court  is  insufficient  *to 
discharge  the  administrator's  debt,  his  right  of  retainer 
will  prevail  against  the  plaintiff's  right  to  have  the  costs 
of  the  suit  satisfied ;  but  in  this  last  case  the  administra- 
tor consented  that  the  plaintiff  should  have  his  costs  out 
of  the  fund  in  court. 

In  Larkins  v.  Paxton,c  2  M.  &  K.  320,  Lord  (Tottenham, 
when  Master  of  the  Rolls,  decided  that  a  simple  contract 
creditor  who  files  a  bill  for  the  administration  of  a  testa- 
tor's assets,  is  entitled  to  have  his  costs  paid  out  of  the 
estate,  though  the  assets  prove  insufficient  for  the  payment 
of  the  specialty  creditors.  In  his  judgment,  alluding  to 

[6]  Where  the  testator  has  expressed  his  intention,  so  ambiguously,  as  to  create  a 
difficulty,  which  makes  it  necessary  to  come  into  Chancery,  to  obtain  a  construction  to 
hi»  will,  or  to  remove  the  difficulty,  the  costs  of  the  litigation  are  usually  directed  to  be 
paid  out  of  the  estate  ;  and  the  general  residue  is  the  primary  fund  for  the  payment  of 
euch  costs.  Smith  v.  Smith,  4  Paige,  271.  And  the  same  rule  applies,  where,  for  the 
same  reason,  the  executor  files  the  bill.  Rogers  v.  Ross,  4  Paige,  608.  So,  also,  where 
the  defendant,  being  an  administrator,  on  a  bill  filed  by  a  legatee,  submitted  to  and 
asked  the  direction  of  the  Court,  his  costs  were  ordered  to  be  paid  out  of  the  fund.  Mor- 
rell  v.  Dickey,  1  Johns.  Ch.  Rep.  153.  The  only  way,  in  which  executors  can  obtain 
complete  exoneration,  is,  by  passing  their  accounts  in  a  court  of  equity;  and  the  Court 
is,  consequently,  anxious  not  to  deter  them  from  so  doing,  by  visiting  them  with  costs. 
Law  T.  Carter,  1  Beav.  426. 

»Eng.  Chan.  Reps.  iv.  499.  blb.  ir.  591.  «Ib.  viii.  15. 
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Young  v.  Everest,*  1  R.  &  M.  426,  he  observed,  that  what 
was  there  said  by  the  late  Master  of  the  Rolls  could 
scarcely  be  considered  as  an  express  decision  that  a  simple 
contract  creditor  who  filed  a  bill,  and  failed  himself  to 
derive  any  benefit  from  the  suit,  was  to  be  deprived  of  his 
costs.  It  was  contrary  to  reason,  and  to  the  uniform 
practice  of  the  Court,  that  specialty  creditors,  who  came 
in  to  take  the  benefit  of  a  suit  instituted  by  a  simple  con- 
tract creditor,  should  throw  the  burthen  of  the  costs  of 
the  suit  upon  the  simple  contract  creditor  where  the  assets 
proved  insufficient  for  the  full  satisfaction  for  their  claims. 
The  plaintiffs  were,  therefore,  entitled  to  their  costs  out 
of  the  fund. [a] 

An  admission  of  assets  for  the  payment  of  a  legacy  is 
an  admission  of  assets  for  the  purposes  of  the  suit,  and 
extends  to  costs,  if  the  Court  thinks  fit  to  give  them. 
(Philanthropic  Society  v.  Hobson,  2  M.  &  K.  357.) 

In  Tootal  v.  Spicer,b  4  Sim.  510,  the  reporter  says,  in 
his  marginal  note,  that  in  a  creditor's  suit  the  plaintiffs 
are  entitled  to  their  costs,  as  between  solicitor  and  client, 
although  the  fund  is  insufficient  to  pay  the  debts  j  which 
shows  *that  he  has  mistaken  the  reason  of  the  [  *294  ] 
decision.  Sir  John  Leach,  I  believe,  originated  the  prac- 
tice of  allowing  a  plaintiff'  creditor  his  costs  as  between 
solicitor  and  client  where  the  fund  was  insufficient  to  pay 
all  the  debt,  on  the  principle  that  as  the  whole  fund  belong- 
ed to  the  creditors,  and  as  the  plaintiff  has  fought  their 
battle,  it  was  just  and  reasonable  that  he  should,  as  against 
the  other  creditors,  be  indemnified  for  the  costs  he  had 
incurred.  If  the  fund  is  sufficient  to  pay  all  the  debts,  the 
costs  are  not  paid  by  the  creditor,  but  by  a  third  person, 
and  are  then  always  ordered  to  be  taxed,  as  between  party 
and  party — following  the  general  rule.  (See  Brodie  v. 
Bolton,'  3  M.  &  K.  168.) 

LEGAL  PRIORITY  OF  DEBTS. 

After  the  payment  of  the  funeral  and  testamentary  ex- 
fa]  In  a  later  case,  costs,  as  between  solicitor  and  client,  were  given,  out  of  the  fund, 
to  a  simple  contract  creditor,  who  was  plaintiff  in  a  suit  to  administer  his  deceased 
debtor's  estate,  although  the  assets  had  proved  insufficient  to  satisfy  the  specialty  credi. 
tors.    Barker  v.  Wardley,  2  M.  &,  K.  81 8,  (8  Eng.  Ch.  Rep.  244.) 

«Eng.  Chan.  Reps.  iv.  591.  blb.  vi.  231.  «Ib.  viii.  330. 
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pcnses,  and  the  costs  of  the  suit,  the  debts  follow.  If  the 
assets  are  legal,  the  debts  are  paid  according  to  their  legal 
priority,[er]  into  which  subject  I  now  proceed  to  inquire. 

Debts  due  to  the  crown  by  record  or  specialty,  claim 
the  precedence  to  all  other  debts  of  whatever  nature,  as 
well  of  a  prior,  as  of  a  subsequent  date.  (Williams's  Exe- 
cutors, 652.)[6],  Next  in  order  are  certain  specific  debts, 
(Williams's  Executors,  654,)  which  are  by  particular  sta- 
tutes to  be  preferred,  as  money  due  to  a  parish  by  an  over- 
seer of  the  poor,  (Id.  655,)  or  by  officers  of  a  friendly 
society  to  the  society,  (Id.  655,)  or  by  the  treasurer  to  a 
paving  committee.  (Id.  656.) 

Next  in  order  are  debts  of  record,  (Id.  656,)  which  are 
subdivided  into,  1st,  judgments  in  court  of  record;  2nd, 
recognizances  and  statutes.  (Id.  657.) 

Judgments  in  courts  of  record,  whether  obtained  com- 
[  *295  ]  pulsorily  *against  the  testator  or  intestate,  or 
confessed  by  him,  are  in  a  precedent  degree,  not  only  to 
all  debts  by  specialty,  but  recognizances  and  statutes, 
(though  the  latter  also  are  debts  of  record,)  and  must  be 
preferred  by  the  executor  or  administrator,  whether  prior 
in  point  of  time  or  not ;  therefore  he  must  discharge  a 
later  or  more  jniisne  judgment  in  preference  to  a  statute 
or  recognizance  in  time  precedent.  (Williams's  Execu- 
tors, 657.)  This  privilege  is  not  confined  to  judgments  in 
the  Court  of  Westminster  Hall,  but  extends  itself  to  judg- 
ments in  all  other  courts  of  record.  (Williams's  Execu- 
tors, 657.) 

A  judgment  which  is  entered  up  by  virtue  of  the  stat. 
17  Car.  II.  c.  8,  s.  1,  against  the  testator  or  intestate  after 
his  death,  when  that  happens  between  the  verdict  and  the 
judgment,  is  considered  as  if  entered  up  in  his  lifetime, 
and  entitled  to  priority  of  payment  by  his  executors  or 
administrators ;  but  if  entered  up  between  interlocutory 

[a]  The  usual  direction  contained  in  decrees  for  the  distribution  of  the  personal  estate 
of  a  deceased  debtor  among  his  creditors,  to  pay  the  debts  in  the  course  of  administra- 
tion, and  without  preference,  is  not  a  direction  to  disregard  legal  priorities : — they  are 
to  be  observed.     Ainslie  v.  Radclitf,  7  Paige,  439. 

The  rulei  as  to  the  priority  of  one  class  of  debts  over  another,  are  not  uniform,  through, 
out  the  states.  In  most  of  them,  it  is  believed,  the  order  observed  in  England  prevails. 
For  the  exceptions  to  this  rule,  the  student  is  referred  to  the  statutes  of  the  different 
states  in  which  a  different  system  has  been  adopted. 

[b]  In  analogy  to  the  rule  in  England,  Congress  has  declared  by  law,  that  the  United 
States  are  entitled  to  priority  over  private  creditors,  in  cases  of  insolvency  and  in  the 
distribution  of  the  estates  of  deceased  debtors.     For  an  examination  of  the  Acts  of  Con- 
gress, on  this  subject,  see  1  Kent's  Corara.  243—247. 
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and  final  judgment,  it  is  otherwise.  (Williams's  Execu- 
tors, 658.)[a]  A  judgment  signed  after  the  testator's  death 
at  any  time  during  the  term  in  which  he  died,  or  the  sub- 
sequent vacation,  is  by  relation  a  judgment  of  the  day  of 
the  term.  (Ibid.) 

When  by  the  statute  of  frauds  it  is  said  that  judgments 
shall  not  bind  lands  but  from  the  signing,  this  relates  only 
to  purchasers  ;  and  therefore,  as  between  creditors,  a  judg- 
ment entered  in  the  vacation  relates  to  the  first  day  of  the 
preceding  term.  (Robinson  v.  Tong,  3  P.  W.  398.)[6] 
But  judgments  at  law  are  not  to  be  considered  as  dated 
the  first  day  of  the  term,  to  establish  a  priority  over  a 
decree.  (3  Swanst.  585.) 

A  judgment  against  the  executor  or  administrator  him- 
self has  no  priority,  except  with  regard  to  debts  of  equal 
degree.  (Williams's  Executors,  659. )[c]  After  a  bond 
debt  is  turned  into  a  judgment,  the  judgment  binds  the 
land,  and  gives  the  party  the  preference  *to  all  [  *296  ] 
bond  creditors.  (Stileman  v.  Ashdown,  3  Atk.  608.)  A 
judgment  not  docketted  has  no  preference  to  any  other 
debt.  (Williams's  Executors,  p.  660  ;  Landon  v.  Fergu- 
son,a  3  Russ.  349.) 

A  judgment  creditor  must  take  out  execution  before  he 
is  entitled  to  redeem  a  mortgage  of  a  leasehold  estate ;  so 
likewise  must  a  bond  creditor.  (Shirley  v.  Watts,  3  Atk. 

300.)[«] 

Between  one  judgment  and  another  obtained  against 
the  deceased,  as  they  stand  amongst  themselves,  prece- 
dency or  priority  is  not  material ;  and  a  judgment  against 
the  testator  on  a  debt  by  simple  contract  is  of  the  same 
nature  as  a  judgment  on  a  specialty.  Of  several  judg- 
ment creditors,  therefore,  he  who  first  sues  out  execution 
must  be  preferred.  (Williams's  Executors,  660.) 

A  judgment  in  the  Lord  Mayor's  Court  obtained  against 

[a]  See  on  this  subject,  Graham's  Prac.  2d  ed.  812,  813. 

(6)  Judgment  liens  are  matters  purely  legal,  and  depend  upon  statutory  provisions. 
Douglass  v.  Huston,  6  Hamm.  162 ;  see  Ainslie  v.  Radcliff,  7  Paige,  439. 

[c]  The  order  of  payment  of  the  debts  of  a  deceased  person,  is  according  to  the  nature 
of  the  debt  at  the  time  of  his  decease.  A  simple  contract  creditor  obtains  no  preference, 
by  a  judgment  against  executors.  Wootering  v.  Stewart,  2  Yeates,  483;  Prevost  v. 
Nichols,  4  Yeates,  479  ;  Scott  v.  Ramsay,  1  Binn.  221.  See  also,  Larkins  v.  Puxton,  2 
Beav.  219,  cited  post,  296,  note  [c]. 

[a]  In  many  of  the  states,  a  judgment  is  a  lien  upon  leasehold  interests.  Where  that 
ia  the  case,  the  rule  in  the  text  does  not  apply. 

•Eng.  Chan.  Reps.  iii.  429. 
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the  garnishee,  does  not  entitle  the  plaintiff  to  rank  as  a 
judgment  creditor  in  the  administration  of  the  garnishee's 
assets.  (Holt  v.  Murray,3  1  Sim.  485.)[7>] 

Whatever  doubt  might  formerly  have  existed  on  the- 
subject,  it  is  now  clearly  settled,  that  in  a  course  of  admin- 
istration a  decree  is  equal  to  a  judgment.  Astley  v.  Powis, 
1  Vcs.  496.)  In  Searle  v.  Lane,  2  Vern.  36.  the  Court 
declared  that  a  decree  was  equal  to  a  judgment,  and  the 
priority  of  a  creditor  by  a  decree  over  subsequent  judg- 
ment creditors  has  been  established.  (Morrice  v.  Bank  of 
England,  3  Swanst.  578,  n.)  In  the  case  last  cited,  a  bond 
creditor  filed  a  bill,  and  obtained  a  decree  :  another  bond 
creditor  afterwards  obtained  judgment,  but  the  decree  was 
preferred.  (Id.  577. )[c]  Creditors  of  equal  degree  under 
successive  decrees  are  entitled  to  payment  according  to 
their  priorities,  (Id.  573,  n.)  but  decrees  of  this  description 
are  very  rare. 

In  Morrice  v.  Bank  of  England,  3  Swanst.  585,  the 
[  *297  ]  decree  directed  an  ^account  to  be  taken  of  what 
was  due  to  the  several  creditors,  both  by  decrees  and 
judgments  ;  and  also  an  account  of  what  was  due  to  the 
other  creditors ;  and  directed  the  assets  to  be  applied,  in 
the  first  place,  to  pay  what  should  be  found  due  to  the 
plaintiffs  under  a  decree  of  January,  1731,  then  to  the 
plaintiffs  under  a  decree  of  February,  1731,  and  then  to 
the  payment  of  the  several  judgments,  according  to  their 
priority ;  and  if  any  thing  remained,  the  order  directed  it 
to  be  paid  in  a  course  of  administration. 


[b]  Justices'  Courts  not  being  courts  of  record,  judgments  obtained  therein  must  be 
postponed  to  judgments  obtained  in  courts  of  record,  in  the  course  of  administration  of 
an  estate.     Sherwood  v.  Johnson,  1  Wend.  443.     In  some  of  the  states,  however,  they 
may  be  recorded  in  courts  of  record  ;  and  where  such  is  the  case,  they  are  entitled  to 
the  same  priority  as  similar  judgments  obtained  in  a  court  of  record.    Scott  v.  Ramsay, 
1  Binn.  221. 

[c]  To  protect  the  executor  or  administrator,  in  paying  a  creditor,  a  decree  of  a  Court 
of  Chancery  is  held  equivalent  to  a  judgment  in  a  court  of  law;  and  a  decree,  prior  in 
time  to  a  judgment,  is  to  be  first  paid  ;  and  judgment  creditors  may  be  enjoined  from 
interfering,  at  law,  with  such  priority.     But  creditors  will  not  be  restrained  from  pro- 
ceeding  at  law,  merely  on  a  bill  being  filed  in  equity;  and  a  judgment,  obtained  before 
a  decree  here,  will  be  protected  in  its  priority.     Thompson  v.  Brown,  4  Johns.  Ch.  Rep. 
636.    See  also,  Scriba  v.  Deanes,  1  Brockenbr.  166. 

In  1811,  a  creditor's  suit  was  instituted  by  a  simple  contract  creditor;  the  answers 
were  got  in,  in  1820  ;  the  plaintiff's  debt  was  admitted,  and  thereupon  the  assets  were 
brought  into  court.  In  1823,  another  simple  contract  creditor  obtained  judgment  against 
the  executors;  no  decree  was  made  in  the  cause,  until  1829  ; — Held,  that  the  judgment 
thus  obtained  had  priority  over  all  the  simple  contract  debts.  Larkins  v.  Paxton,  2  Beav. 
219. 

»Eng.  Chan.  Reps.  ii.  243. 
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An  administrator  having  paid  away  all  the  assets  in 
satisfying  debts  on  specialty,  was  decreed  to  pay  a  debt 
due  by  a  decree,  though  he  had  no  notice  of  the  decree 
before  he  had  paid  those  debts.  By  the  note  it  appears 
there  was  a  writ  of  execution  against  the  intestate,  who 
died  before  the  writ  of  execution  was  served.  Adminis- 
tration was  taken  out  in  March,  and  within  a  week  after 
the  administrator  voluntarily  paid  away  most  of  the  estate ; 
the  rest  he  paid  in  April,  so  that  no  notice  could  be  given 
to  him  of  the  decree.  (Searle  v.  Lane,  2  Vern.  36.) 

Next  in  rank  to  judgments  and  decrees  are  recogni- 
zances and  statutes.  A  recognizance  is  an  obligation  of 
record  conditioned  for  the  performance  of  a  particular  act, 
as  to  appear  at  the  assizes,  or  to  pay  a  debt.  A  recogni- 
zance is  not  a  record  until  it  is  enrolled,  and  will  not, 
without  enrolment,  be  entitled  to  precedence  over  specialty 
debts.  (Williams's  Executors,  662.)  A  recognizance  not 
enrolled  is  to  be  looked  upon  as  a  bond,  and  paid  as  a  debt 
by  specialty.  (Bothomley  v.  Fairfax,  1  P.  W.  334.) 

Of  security  by  statute  there  are  three  species : — statute 
merchant,  statute  staple,  and  recognizances  in  the  nature 
of  statute  staple.  These  securities  are  now  fallen  into 
disuse.  (Williams's  Executors,  633.) 

After  the  debts  by  record  follow  debts  by  special  con- 
tract, as  on  bond,  covenants,  and  other  instruments  under 
*the  seal  of  the  party.  A  debt  for  rent  also  stands  [  *298  ] 
in  the  same  degree  as  debts  by  obligation  or  other  instru- 
ment under  seal. 

If  the  testator  or  intestate  were  bound  in  a  joint  and 
several  obligation,  his  estate  is  liable  ;  but  if  the  bond  was 
joint,  the  survivor  must  be  charged  out  of  his  own  estate, 
and  the  executors  or  administrators  of  the  deceased  co- 
obligor  are  not  liable  at  law  on  the  instrument,  although 
sometimes  in  equity  the  representative  of  the  deceased  will 
be  charged  pari  passu  with  the  survivor.  (Williams's 
Executors,  668.)  Although  in  equity  a  joint  bond  is  con- 
sidered as  joint  and  several,  (Thomas  v.  Fraser,  3  Ves. 
399,)  yet  in  the  administration  of  assets  it  is  held  several 
against  creditors.  (Burn  v.  Burn,  3  Ves.  573.)[a] 

A  voluntary  bond  is  postponed  to  simple  contract  debts, 
(Ramsden  v.  Jackson,  1  Atk.  294,)  and  if  the  person  fails 

[a]  As  to  the  rule  in  marshalling  the  assets  of  a  partnership,  see  1  Story's  Eq.  Jur. 
625,  626,  and  the  cases  there  cited* 
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in  proving  his  consideration,  it  cannot  be  set  up  afterwards 
as  a  voluntary  bond.  (Ibid.)  A  bond  usurious,  or  ex 
turpi  causa,  ought  not  to  be  paid  at  all.  (Williams's  Exe- 
cutors, 669.)  Although  a  bond  be  not  due,  it  has  prefer- 
ence to  simple  contract  debts.  (Williams's  Executors, 
671.)  A  bond  to  save  harmless  does  not  stand  in  the  way 
of  debts  of  inferior  degree.  (Id.  672.)[6]  In  the  distribu- 
tion of  the  separate  property  of  a  married  woman  as  assets 
after  her  death,  a  bond  is  not  entitled  to  priority.  (Anon. 
18  Ves.  258.) 

A  demand  arising  from  a  covenant  is  a  specialty  debt 
of  the  same  nature  as  one  due  on  bond,  as  if  a  contract  be 
entered  into  under  hand  and  seal  for  the  purchase  of  an 
estate,  and  the  vendee  dies,  the  vendor  is  a  creditor  by 
specialty ;  and  if  the  whole  personal  estate  be  not  more 
than  adequate  to  pay  for  the  estate  at  law,  he  may  com- 
pel the  executor  to  exhaust  the  assets  in  his  favour,  to  the 
disappointment  of  all  the  simple  contract  creditors.  (Wil- 
[  *299  ]  liams's  Executors,  669.)  So  *where  by  deed 
between  A.  and  B.  it  was  agreed  that  a  sum  in  the  hands 
of  A.,  but  belonging  to  B.,  should  be  laid  out  in  the  funds 
in  A.'s  name,  in  trust  for  B.  A.  died,  never  having  invest- 
ed the  money ;  it  was  held  that  B.  was  a  specialty  credi- 
tor of  A.  for  the  amount.  (Mavor  v.  Davenport,a  2  Sim. 
227.) 

Last  in  order  of  payment  are  debts  on  simple  contract, 
as  on  a  bill  or  notes  not  under  seal,  and  verbal  promises, 
or  such  as  are  implied  in  law  ;  of  debts  of  this  nature 
those  due  to  the  King  are  to  be  satisfied  before  those  due 
to  a  subject ;  the  wages  also  of  domestic  servants  and 
labourers[a]  appear  entitled  to  a  preference.  (Williams's 
Executors,  674.) 

Where  there  is  a  sufficiency  of  assets  for  payment  of 

[b]  Whatever  may  be  found  due,  on  the  breach  of  a  bond  for  the  payment  of  money, 
or  performance  of  covenants,  (as  in  the  case  of  a  guardianship  bond,)  ranks  as  a  bond 
debt.  McDowell  v.  Caldwell,  2  McCord's  Ch.  Rep.  56 ;  Walker  T.  Bynurn,  4  Desau. 
555. 

Moneys  received  by  an  executor  or  trustee,  on  bonds,  and  not  paid  over,  cannot  be 
charged,  by  his  cestui  que  trust,  against  his  estate,  upon  the  death  of  the  trustee,  as  a 
bond  debt.  A  breach  of  trust  only  forms  a  simple  contract  debt.  Stock  v.  Parker,  2 
McCord's  Ch.  Rep.  382 ;  Rolain  v.  Darby,  1  McGord's  Ch.  Rep.  476. 

A  person,  who  had  been  security  for  an  intestate,  on  sealed  instruments  which  he  had 
been  compelled  to  pay,  was  held  not  entitled  to  set  up  those  instruments,  so  as  to  make 
his  demand  a  specialty  debt.  Cunningham  v.  Smith,  Harp.  Eq.  Rep.  90. 

[a]  See  Ex  parte  Meason,  5  Binn.  167  ;  Boniface  v.  Scott,  3  Serg.  &  Rawle,  351. 

»Eng.  Chan.  Reps.  ii.  395. 
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debts,  executors  may  pay  simple  contract  debts  not  bear- 
ing interest  before  specialty  debts  bearing  interest,  if  not 
objected  to  by  the  specialty  creditors, — and  the  legatees 
are  not  at  liberty  to  complain  of  the  order  of  payment. 
(Turner  v.  Turner,  1  J.  &  W.  39.) 

The  plaintiff  in  the  cause  next  cited  joined  the  testator 
as  surety  in  a  bond,  which  he  paid  after  the  death  of  the 
testator,  taking  an  assignment  of  the  bond ;  it  was  held 
that  he  was  only  a  simple  contract  creditor  of  the  testator. 
(Jones  v.  Davids,"  4  Russ.  277  j  and  see  T.  &  R.  224  ;b 
1  Ves.  339  ;  2  Ves.  569.) 

If  the  assets  are  equitable,  they  are  administered  pari 
passu  ;  and  if  insufficient  to  pay  all  the  creditors,  each 
creditor  abates  equally,  without  regard  to  his  legal 
priority. [6] 

CREDITORS'  CHARGES. 

Having  explained  the  order  in  which  assets  are  applied 
in  the  payment  of  debts,  and  the  priorities  of  the  creditors, 
I  now  proceed  to  consider  the  manner  in  which  the  credi- 
tors *establish  their  debts  before  the  Master.  [  *300  ] 
This  they  do  by  carrying  in  a  statement  of  their  claims 
before  the  Master,  in  the  form  of  a  charge.  The  charge 
is  intituled  in  the  cause  in  which  it  is  brought  in,  and 
states  the  name  and  description  of  the  claimant,  and 
expresses  whether  he  is  a  specialty  or  a  simple  contract 
creditor.  It  then  charges  that  the  testator  was  in  his  life- 
time, and  at  the  time  of  his  decease,  justly  and  truly 

indebted  unto  the  creditor  in  the    sum   of  /. ;   and 

expresses  for  what  the  debt  was  incurred,  as  for  money 
lent  and  advanced,  or  for  business  done,  or  for  goods  sold 
and  delivered,  or  as  the  case  may  be.  If  any  security  has 
been  taken  for  the  payment  of  the  debt,  it  should  be  stated. 
The  charge  concludes  with  the  allegation  that  the  whole 

of  the  said  sum  of /.  is  now  due  and  owing ;  or,  if 

any  thing  has  been  received,  it  states  the  same,  and  then 
that  the  balance  is  due  and  owing  :  and  that  the  creditor 

o  » 

[6]  See  ante,  275,  notes  [o],  [ij. 

»Eng.  Chan.  Reps.  iii.  665.  *>Ib.  xi.  128. 
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has  no  security  for  the  same,  or  no  other  security  than 
that  before  mentioned. 

At  the  end  of  the  charge  a  claim  is  made  for  interest, 
if  the  debt  carries  interest  from  the  time  it  commences, 
and  a  blank  is  left  for  the  time  to  which  it  is  to  be  com- 
puted, which  is  fixed  by  the  date  of  the  Master's  report. 

The  charge  varies  according  to  the  nature  of  the  debt, 
or  of  the  security ;  these  variations  will  be  explained  in 
the  order  of  the  priority  of  the  debt.  Before  doing  this, 
it  will  be  necessary  to  make  a  few  observations,  which 
apply  generally  to  all  kinds  of  charges. 

The  charge  is  supported  by  an  affidavit  proving  the 
debt,  showing  that  it  is  fair  and  reasonable,  and  that  the 
whole  debt  remains  due,  and  generally  verifying  the  alle- 
gations therein  contained.  If  necessary,  it  may  be  sup- 
ported by  the  production  of  the  deed,  instrument,  or 
security,  upon  which  the  claim  is  founded.  To  the  affi- 
[  *301  ]  davit  are  annexed  *the  items  of  the  account, 
which  are  verified  by  the  affidavit. 

A  copy  of  the  charge  and  the  original  affidavit,  and  not 
an  office  copy,  are  left  in  the  Master's  office.  Warrants 
on  leaving  and  to  proceed  are  taken  out  and  served  on  the 
clerks  in  court  of  all  the  parties  to  the  suit.  Any  number 
of  charges  brought  in  by  one  solicitor  may  be  left  at  the 
same  time,  if  incorporated,  and  it  is  only  necessary  to  take 
out  one  warrant.  At  the  return  of  the  warrant  to  pro- 
ceed, the  charge  is  proceeded  x>n  ;  the  affidavit  in  support 
is  read ;  documents,  if  required,  are  produced ;  and  the 
charge  is  either  disposed  of  on  that  or  on  subsequent 
warrants. 

When  the  creditor  has  procured  his  charge  to  be  allow- 
ed, he  does  not  usually  interfere  with  the  other  proceed- 
ings in  the  suit,  but  he  should  ascertain  that  his  charge  is 
included  in  the  report,  although  he  is  not  allowed  to  take 
a  copy,  or  to  attend  the  warrants  to  settle  it. 

In  supporting  charges  in  the  Master's  office,  the  strict 
rules  of  evidence  are,  by  a  mutual  understanding,  fre- 
quently dispensed  with,  and  the  bonds,  deeds,  notes  and 
other  securities  are  almost  invariably  proved  by  affidavit ; 
and  the  examination  of  witnesses  is  only  had  recourse  to 
in  very  contested  cases,  or  where  fraud  is  suspected.  If, 
however,  it  is  insisted  upon,  a  charge  must  be  established 
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by  the  same  evidence  as  is  required  at  law,  or  to  obtain  a 
decree  in  a  creditor's  suit. 

In  the  event  of  a  charge  being  disputed,  the  creditor 
may  establish  it  by  the  examination  of  witnesses  viva  voce 
before  the  Master,  or  before  the  examiner,  or  under  a  com- 
mission.    This  examination  is  proceeded  with  in  the  same 
manner  as  if  taken  on  behalf  of  a  party,  excepting  that 
the  creditor  shall  be  called  upon  to  join  in  the  commission 
which  is  to  affect  his  claim,  and,  if  he  joins,  is  served  with 
*notice  of  its  being   executed.     In  Attorney-  [  *302  ] 
General  v.  Cell,  Reg.  Lib.  1780,  fo.  25,  an  order  was 
made  on  the  application  of  a  creditor  as  of  course,  for  a 
commission  to  examine  the  creditors,  and  for  the  exami- 
nation of  witnesses  to  prove  the  creditor's  claim  ;  and  the 
order  gave  the  relator  and  the  defendants  liberty  to  join, 
and  directed  that,  in  default  of  their  so  doing,  the  creditor 
was  to  have  such  cjommission  directed  to  his  own  com- 
missioners.    And  in  Newton  v.  Bradshaw,  Id.  1802,  fo. 
200,  an  order  was  made  for  a  commission  to  take  the 
examination  of  a  creditor  who  resided  at  Madras,  on  inter- 
rogatories.    The  order  was  made  on  the  Master's  certi- 
cate;  and  in  North  v.  Foreman,  Id.  1826,  fo.  1584,  an 
order  was  made  on  the  plaintiff's  behalf,  as  of  course,  for 
a  commission  to  examine  witnesses  to  disprove  a  creditor's 
claim,  and  that  the  creditor  might,  within  four  days  after 
notice  thereof,  be  at  liberty  to  name  a  clerk  in  court ;  and 
that  such  clerk  in  court  might,  within  the  said  four  days, 
join  and  strike  commissioners'  names,  or,  in  default,  that 
the  plaintiff  might  have  such  commission  directed  to  his 
own  commissioners. 

The  executors,  as  well  as  all  parties  interested  in  a  dis- 
tributive share  of  the  testator's  personal  estate,  are  entitled 
to  take  copies  of,  and  to  attend  the  warrant  to  proceed  on 
the  creditor's  charges.  In  examining  as  to  the  propriety 
of  a  creditor's  charge,  the  parties  should  ascertain  that 
the  particulars  of  the  demand  are  properly  furnished,  that 
the  affidavit  substantiates  the  claim ;  that  nothing  has 
been  paid  on  account,  or  not  more  than  is  debited ;  that 
the  charges  are  fair  and  reasonable,  and  according  to  the 
course  of  trade  or  dealing  ;  that  the  claim  is  not  barred 
by  the  statute  of  limitations ;  and  if  the  claim  carries 
interest,  that  the  rate  of  interest,  and  the  time  from  whence 
it  is  computed,  are  correctly  stated  and  allowed. 
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*To  place  himself  in  a  situation  to  examine  the  charges 
of  the  creditors,  the  solicitor  of  the  executors  is  recom- 
mended to  obtain,  if  possible,  from  the  clerk  or  book- 
keeper of  the  testator,  or  from  the  executors,  a  list  of 
the  creditors,  the  nature  of  their  demands,  and  of  the 
objections  (if  any)  to  their  allowance.  This  he  will  find 
a  more  convenient  and  readier  mode  than  communicating 
with  the  executor  as  each  charge  is  brought  in.  As  the 
charges  are  allowed  or  proceeded  on,  if  they  are  nume- 
rous, it  would  be  found  convenient  to  keep  a  list  of  them, 

marked  as  "  charge  of  A.  for /.  allowed,"  or  queried 

on  such  a  point.  This  materially  assists  in  preparing  or 
checking  the  report,  and  also  enables  the  party  at  one 
view  to  see  the  situation  of  the  creditors'  charges,  and 
those  which  remain  undisposed  of. 

Where,  under  the  usual  decree  for  an  account  of  a 
testator's  debts,  a  claim  is  made  in  respect  of  a  debt,  the 
amount  of  which  is  not  ascertained,  the  Master  ought  to 
take  the  necessary  accounts,  for  the  purpose  of  ascertain- 
the  amount.  (Baker  v.  Martin,a  5  Sim.  380.) 

A  party  to  the  suit,  if  a  creditor,  is  allowed  the  costs  of 
carrying  in  and  supporting  his  charge  before  the  Mas- 
ter ;[a]  but  a  creditor,  not  a  party  to  the  suit,  bears  the 
expense  of  carrying  in  his  own  charge :  and,  even  under 
special  circumstances,  the  Court  refused  to  allow  such  a 
creditor  the  expense  of  proving  his  charge.  (A  bell  v. 
Screech,  10  Ves.  355.)  In  Harvey  v.  Harvey,  6  Madd. 
91,  the  Vice  Chancellor  held,  that  where  the  creditor  saved 
the  expense  of  a  suit,  and  had  incurred  considerable  extra- 
ordinary costs,  he  ought  to  be  allowed  the  same.[6] 

[a]  Where  a  creditor  recovers  a  debt  in  this  Court,  he  recovers  costs,  also,  unlesi 
special  and  strong  reasons  to  the  contrary  intervene :  and  those  costs,  in  general,  are 
the  costs  of  the  whole  litigation,  although  the  creditor  may  have  failed  as  to  part  of  hi* 
demand.     Hunn  v.  Norton,  1  Hopk.  344. 

A  creditor  may  file  a  bill  against  the  personal  representatives  of  his  debtor,  at  any 
time  after  they  have  accepted  the  trust.  But  if  it  be  filed,  before  the  expiration  of  the 
lime  allowed  by  law  for  the  settlement  and  adjustment  of  claims,  and  for  the  collection 
of  debts  and  the  getting  in  of  the  estate,  so  as  to  enable  them  to  make  a  proper  distribu- 
tion, the  complainant  will  not  be  allowed  his  costs,  unless  such  suit  was  necessary  for 
the  preservation  of  the  estate.  Butts  v.  Genung,  5  Paige,  254. 

[b]  A  creditor,  who  came  in  after  the  Master  had  filed  his  report,  and  obtained  leave 
to  prove  his  debt,  without  stipulating  to  contribute  to  the  costs  of  the  suit  brought  by  the 
other  creditors  against  the  executors,  the  assets  not  being  sufficient  to  pay  all  the  debts 
proved,  was  not  allowed  his  costs  out  of  the  fund.     Mason  v.  Codwisc,  6  Johns.  Ch.  Rep. 
183. 

If  a  creditor,  who  comes  in  to  prove  his  debt,  under  a  general  decree,  does  not  prove  it 
in  season,  he  must  bear  his  own  costs ;  but  where  the  principal  part  of  the  expense  of 

»Eng.  Chan.  Reps.  vii.  456. 
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If  a  mortgagee  is  willing  to  come  in  under  the  decree, 
the  charge  brought  in  by  him  states,  that  by  an  indenture, 

&c.  bearing  date  the day  of ,  and  made  between 

,  &c.  the  premises  comprised  in  the  said  indenture 

*were  conveyed  or  assigned  by to  him,  for  [  *304  ] 

securing  the  sum  of /.  together  with  interest  thereon 

at per  cent,  subject  to  a  proviso  for  redemption  of 

the  said  premises,  on  the  repayment  of  the  said  sum  of 

/.  and  interest,  to  the  said ."  If  the  mortgage 

has  been  assigned  or  transferred,  the  same  is  stated.  The 
charge  states  what,  if  any  thing,  has  been  received  for 
principal  money,  what  on  account  of  interest,  and  what 
remains  due. 

Unless  the  decree  directs  the  Master  to  ascertain  the 
priorities  of  incumbrances,  and  several  mortgages  ride 
over  the  same  property,  it  is  not  usual  to  set  forth  the 
parcels.  The  charge  is  verified  by  an  affidavit,  and  is 
nearly  to  the  same  purport  as  the  charge,  and  the  affidavit 
proves  the  execution  of  the  mortgage.  If  the  parties 
object  to  the  execution  of  the  mortgage  being  proved  by 
affidavit,  it  must  be  done  by  the  examination  of  witnesses. 
If  the  mortgagee  was  in  possession,  he  set  forth,  in  a 
schedule  thereto,  his  receipts  and  payments  ;  and  the  latter 
are  duly  vouched  before  the  Master,  in  the  same  manner 
as  a  discharge.  The  interest  on  the  amount  of  the  mort- 
gage money  is  computed  after  the  rate  of  interest  men- 
tioned in  the  security,  up  to  the  date  of  the  Master's  report, 
and  is  added  to  the  principal.  If,  after  the  Master  has 
made  his  report,  there  is  a  direction  to  compute  subse- 
quent interest,  the  same  is  computed  on  the  whole  sum 
found  due  by  the  Master's  report,  as  well  on  the  interest 
as  on  the  principal,  and  on  the  costs. 

If  an  executor  or  administrator  wishes  to  retain  a  sum 
in  payment  of  his  own  debt,  he  should  set  up  the  claim 
by  his  answer,  and  also  in  his  discharge ;  but  it  is  not 
necessary  for  him  to  bring  in  any  charge  on  the  subject. 
So  also  funeral  and  testamentary  expenses,  and  the  costs 

proving  the  debt,  arises  from  the  opposition  of  the  original  parties  to  the  suit,  he  will  not 
be  ordered  to  pay  the  whole  expense.  Ibid. 

Where  the  costs  of  several  parties  are  ordered  to  be  paid  out  of  a  particular  fund, 
which  turns  out  to  be  insufficient  to  pay  the  whole,  the  amounts  directed  to  be  paid  to 
each  party  must  be  paid  ratably,  if  there  is  nothing  in  the  decree  to  show  that  a  pre^ 
ference  was  intended  to  be  given  to  either.  Burrall  v.  Leslie,  6  Paige,  445. 

24* 
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of  administration  previous  to  the  suit,  should  be  included 
[  *305  ]  in  the  *discharge.  The  costs  of  the  suit  are 
never  included  in  the  discharge,  but  are  disposed  of  by  the 
Court.[a] 

The  charge  of  a  judgment  creditor  sets  forth,  that  the 
creditor,  in  or  as  of term,  in  the  year ,  reco- 
vered a  judgment  by  confession  in  his  Majesty's  Court  of 

,  against ,  the  testator,  for  the  penalty  of  a  bond 

bearing  date,  &c.  and  executed,  &c.  by  the  testator  to  the 
creditor,  in  the  penal  sum  of /.  conditioned  for  pay- 
ment to  the  creditor  of  the  sum  of /.  with  interest  at 

per  cent.,  and  concludes  in  the  usual  way,  that  the 

debt  is  now  due.  The  charge  is  varied  according  to  the 
nature  of  the  original  debt.  The  charge  is  supported  by 
an  affidavit,  to  the  same  effect  as  the  charge.  If  insisted 
upon,  a  copy  of  the  judgment,  duly  examined  and  verified 
as  a  correct  copy,  &c.  must  be  produced.  It  is  not  neces- 
sary that  a  judgment  or  a  decree  should  be  revived  in  the 
Master's  office.  (Mildred  v.  Robinson,  19  Ves.  587.) 

In  Creuse  v.  Hunter,  2  Ves.  157,  it  is  laid  down  that 
upon  a  judgment  at  law,  no  interest  subsequent  to  the 
judgment  can  be  recovered,  but  that  a  new  action  must 
be  brought  for  it ;  and  in  Deschamp  v.  Vauseck,  2  Ves. 
716,  which  was  a  suit  instituted  by  executors  to  administer 
the  assets ;  a  creditor,  having  obtained  a  judgment  upon 
the  assets,  quahdo  acciderint,  claimed  interest  before  the 
Master  on  the  amount  of  that  judgment.  The  Court 
refused  it,  and  said,  upon  inquiry  they  had  ascertained 
that  no  interest  was  allowed  upon  a  judgment  in  an 
account  before  the  Master,  or  in  an  action  upon  it.[6] 

[a]  Where  a  trustee  or  other  personal  representative  is  entitled  to  costs,  and  there  is 
a  fund  under  the  control  of  the  Court,  he  may  be  allowed  his  costs,  as  between  solicitor 
and  client,  out  of  such  fund.  But  the  Master,  in  taking  an  account,  in  anticipation  of  a 
decree,  and  before  the  question  of  costs  has  been  disposed  of  by  the  Court,  is  not  autho- 
rized to  credit  the  trustee  with  fees  paid  to  his  counsel  in  that  particular  suit,  unless  he 
was  directed  to  do  so,  in  the  order  of  reference.  Hosack  v.  Rogers,  (In  Chan.  N.  Y. 
March  15,  1842,)  2  Barb.  Abstr.  Chan.  Decis.  10. 

[6]  At  law,  interest  is,  in  all  cases,  recoverable,  in  an  action  of  debt  upon  a  judgment, 
no  matter  what  may  be  the  consideration  of  the  judgment,  and  whether  interest  is  col- 
lectable on  an  execution  upon  it  or  not,  (which  is  altogether  a  matter  of  statutory  regula- 
tion.) Watson  v.  Fuller,  6  Johns.  284  ;  Winslow  v.  Assignees  of  Ancrum,  1  McCord's 
Ch.  Rep.  104;  Prince  v.  Lamb,  Breese,  299  ;  Gwinn  v.  Whitaker's  adm'x,  1  Har.  <fc 
Johns.  755 ;  Sayre  v.  Austin,  3  Wend.  497  ;  Klock  v.  Robinson,  22  Wend.  157.  But,  in 
equity,  the  allowance  of  interest,  on  a  judgment  recovered  at  law,  for  a  tort,  is  not  a 
matter  of  course  ;  although,  in  a  proper  case,  a  court  of  equity  will  direct  interest  to  be 
allowed  on  such  judgment.  Stafford  v.  Molt,  3  Paige,  100.  And  Chancery  gives  effect 
to  the  lien  of  a 'judgment,  as  against  subsequent  purchasers  or  incumbrancers  upon  a 
legal  title,  only  BO  far  as  such  lien  could  be  enforced  by  execution  at  law  :  and  the  Court 
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The  rule,  however,  has  not  prevailed  in  practice,  and  it  is 
quite  of  course,  both  at  law  and  in  this  Court,  to  allow 
interest(l)  on  all  those  judgments  where  the  [  *306  ] 
original  debt  carried  interest,  but  not  on  a  judgment  enter- 
ed up  for  debt  not  bearing  interest.  In  the  case  next  cited, 
another  distinction  is  made,  that  a  judgment  creditor  is 
entitled  to  interest  on  his  debt,  where  the  warrant  of  attor- 
ney authorizes  the  judgment  to  be  entered  up  for  double 
the  amount  of  the  sum  actually  due.  (Tunstall  v.  Trapps,b 
3  Sim.  299.) 

A  charge  brought  in  for  a  bond  debt,  after  setting  forth 
the  name  and  description  of  the  creditor,  and  the  nature 
of  his  debt,  whether  special  or  otherwise,  and  that  the 
testator  was  in  his  lifetime,  and  at  the  time  of  his  death, 
justly  and  truly  indebted  unto  the  said  creditor  in  the  sum 

of /.  for  money  lent  and  advanced,  or  for  goods  sold 

and  delivered,  or  as  the  case  may  be,  proceeds  ;  for  secur- 
ing the  repaying  whereof  with  interest,  the  said  testator 
made  and  executed  a  bond  or  obligation  in  writing,  bear- 
ing date  the day  of ,  in  the  penal  sum  of /. 

conditioned  for  the  payment  to  the  said ,  his  execu- 
tors, administrators,  and  assigns,  of  the  sum  of /.  with 

interest,  on  the  day  of .  And  concludes,  that 

the  whole  of  the  said  principal  sum  of /.  and  interest, 

is  now  due  and  owing  from  the  estate  and  effects  of  the 

said  testator,  and  for  payment  whereof  the  said hath 

no  other  security  than  the  said  bond.  The  consideration 
of  the  bond  must  be  shown,  as,  if  a  voluntary  bond,  it  loses 
its  priority. 

In  support  of  this  charge  the  creditor  makes  an  affidavit 
as  to  testator  being  indebted  to  the  deponent,  that  he  gave 
a  bond,  and  substantiating  all  the  allegations  contained  in 
the  charge.fa]  If  strict  proof  is  required,  the  execution  of 
the  bond  must  be  proved  by  the  attesting  witness. 

(1)  Interest  is  not  allowed  on  a  judgment  debt  in  the  Master's  office,  where  an  action 
at  law  had  not  been  brought  by  the  creditor  on  the  judgment.  Gaunt  v.  Taylor,1  3  M. 
&  K.  302. 

will  not,  therefore,  extend  the  lien  to  the  interest  due  on  a  judgment  upon  which  no 
interest  can  be  collected  by  execution  at  law,  although  in  a  suit  upon  the  judgment,  a 
creditor  would  be  entitled  to  recover  interest,  by  way  of  damages.  Mower  v.  Kip,  6 
Paige,  88. 

[a]  In  a  very  recent  case  in  England,  however,  it  was  held  by  Lord  Lyndhurst,  that, 
in  the  administration  of  assets,  where  a  creditor  claims  a  debt  due  by  bond,  it  is  not  the 

«Eog.  Chan.  Reps.  ix.  47.        llb.  v.  123. 
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Interest  on  a  bond  debt  is  computed  after  the  rate  of 
interest  covenanted  to  be  paid.  If,  instead  of  a  given  per 
[  *307  ]  *centage  being  mentioned  in  the  bond,  it  is  con- 
ditioned to  pay  legal  interest,  that  is  considered  to  mean 
5/.  per  cent.  If  the  bond  mentions  5/.  per  cent.,  but  a 
subsequent  agreement  or  understanding  has  been  entered 
into  to  reduce  the  rate  of  interest,  and  the  same  is  proved 
to  the  Master,  and  the  fact  corroborated  by  the  payments 
agreeing  with  the  reduced  rate  of  interest,  the  Master  will 
only  compute  the  interest  after  such  reduced  rate. 

In  calculating  interest  on  a  bond  debt,  the  Master  may 
continue  the  computation  until  the  principal  and  interest 
reach  to  the  amount  of  the  penalty,  (Sharp  v.  Earl  Scar- 
borough, 3  Ves.  557,)  but  the  Master  cannot  go  beyond 
the  penalty.  (Knight  v.  Maclean,  3  Bro.  C.  C.  490. 
Clarke  v.  Lord  Abingdon,  17  Ves.  106 ;  Jew  v.  Winter- 
ton,  3  Bro.  C.  C.  489.)[a] 

Arrears  of  an  annuity  secured  by  bond  are  not  allowed 
beyond  the  penalty  in  the  administration  of  assets.  The 
Court  said,  "  Is  it  possible  for  the  Court  to  let  a  creditor 
stand  as  a  specialty  creditor  for  more  than  the  debt  at 
law  ?"  and  added,  "  that  it  could  not  put  a  larger  sum  into 
the  bond  than  the  parties  had."  (Mackworth  v.  Thomas, 
5  Ves.  328,  a.)  If  a  bond  has  been  given  for  securing 
the  payment  of  an  annuity  taken  in  satisfaction  of  dower, 
and  the  annuity  is  in  arrear,  interest  cannot  be  given  on 
such  arrears.  (Jew  v.  Winterton,  3  Bro.  C.  C.  489.) 

A  person  conveyed  estates  to  trustees,  upon  trust,  to 
sell  and  apply  the  produce  of  the  sale  in  discharging  all 
his  bond  debts,  together  with  the  interest  then  due,  and 
to  grow  due  for  the  same  to  the  day  of  payment.  A 
bond  creditor  claiming  under  the  deed  is  not  entitled  to 
principal  and  interest,  beyond  the  amount  of  the  penalty 
of  the  bond.  (Hughes  v."  Wynne,*  1  M.  &  K.  20.) 
[  *308  ]  *Wherever  there  is  a  distinct  agreement  that 
a  thing  shall  be  done,  whether  it  be  the  conveyance  of 
an  estate,  the  relinquishment  of  a  right,  the  payment  of 

practice,  in  the  Master's  office,  to  require  an  affidavit  of  the  consideration  of  the  bond, 
but  only  an  affidavit  stating  generally  that  the  debt  is  due.  (Dec.  6,  1841,)  Rundell  v. 
Lord  Rivers,  6  Lond.  Jur.  Rep.  89,  90. 

[a]  Where  judgment  has  been  recovered  on  a  bond,  for  the  penalty,  for  that  much 

actually  due,  interest  may  be  recovered  on  the  judgment,  though  beyond  the  penalty  ; 

and,  in  the  absence  of  evidence,  the  judgment  will  be  presumed  to  have  been  obtained 

for  the  correct  sum  due.     Winslow  v.  Assignees  of  Ancrum,  1  McCord's  Ch.  Rep.  104. 

»Eng.  Chan.  Reps.  vi.  477. 
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an  annual  sum,  or  the  payment  of  a  sum  indefinite  in 
amount,  then,  notwithstanding  the  agreement  appears  in 
the  form  of  a  bond,  with  a  penalty,  the  Court  will  consi- 
der that  the  recital  in  the  condition  of  the  bond  is  evidence 
of  the  agreement,  and  will  not  limit  the  relief  it  gives  to 
the  amount  of  the  penalty.  (Jeudwine  v.  Agate,a  3  Sim. 
141.)  Interest  may  go  beyond  the  penalty  of  a  bond 
given  as  a  collateral  security  with  a  mortgage,  though  the 
bond  is  put  in  force  against  a  surety.  (Knight  v.  Mac- 
lean, 3  Bro.  C.  C.  490.) 

If  a  charge  is  brought  in  for  a  bill  of  exchange,  after 
stating  that  the  testator  was,  at  the  time  of  his  death, 
truly  indebted  to  him,  it  proceeds  that  the  estate  of  the 
said  testator  is  still  justly  and  truly  indebted  to  him,  upon 
and  by  virtue  of  a  certain  bill  of  exchange,  bearing  date, 
&c.,  drawn  by  the  creditor  upon  the  testator,  and  accepted 
by  the  testator  in  the  sum  of /.  payable  to  the  credi- 
tor or  order,  months  after  the  date  thereof.  The 

charge  is  supported  by  an  affidavit,  containing  the  same 
facts  as  therein  contained,  with  the  usual  conclusion, 
that  the  creditor  has  not  received  any  thing.  If  insisted 
upon,  the  testator's  handwriting  to  the  bill  of  exchange 
must  be  proved.  A  charge  brought  in  for  the  amount 
due  on  a  promissory  note,  is  the  same  as  for  a  bill  of 
exchange,  excepting  as  to  verbal  alteration.  Interest  is 
calculated  on  each  of  these  securities,  from  the  time  when 
the  bill  or  note  became  payable,  (Lithgow  v.  Lyon, 
Cooper,  29,)  unless  any  other  time  is  mentioned. 

If  a  simple  contract  creditor  brings  in  a  charge  for 
goods  sold  and  delivered,  or  for  work  and  labour  done,  or 
for  work,  labour,  care,  diligence  and  attendance,  the 
charge  *states  that  the  testator  was  justly  and  [  *309  ] 
truly  indebted  to  the  creditor  for  the  same,  and  that  his 
estate  still  remains  indebted,  and  that  he  has  not 
received  any  thing,  nor  has  any  security.  The  affidavit 
verifies  the  charge,  proves  the  delivery  of  the  goods,  &c. 
and  also  contains  a  bill  or  detailed  account,  of  what  is 
due,  which  is  verified  by  the  affidavit ;  and  the  creditor 
swears  that  the  prices  therein  charged  are  fair  and 
reasonable,  and  such  as  are  usual  and  customary  in  the 
same  trade  or  business,  and  concludes  that  the  whole 

»Eng.  Chan.  Reps.  v.  45. 
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remains  due,  and  that  the  creditor  has  no  security  for  the 
same. 

Interest  is  given  at  law  upon  a  written  undertaking  to 
pay,  or  a  note  payable  upon  a  certain  day;  Parker  v. 
Hutchinson,  3  Ves.  135,)  and  under  a  written  contract 
for  a  sum  of  money  payable  on  demand,  or  on  a  certain 
day,  interest  is  in  equity,  as  at  law,  payable  from  the 
time  of  the  demand  made,  or  from  the  fixed  period  of  pay- 
ment. Interest  at  5  per  cent,  was  allowed  under  a  contract 
to  give  a  promissory  note.  (Lowndes  v.  Collins,  17  Ves. 
27.)  But  other  simple  contract  debts,  not  so  secured,  do 
not  carry  any  interest.[a]  A  provision  by  will  for  payment 
of  the  interest  of  a  debt,  was  held  not  to  extend  to  a 
debt  by  simple  contract.  (Tait  v.  Lord  North wicke,  4 
Ves.  816.) 

If  the  creditor  is  dead,  the  charge  is  brought  in  by  his 
executor  or  administrator,  and  in  addition  to  the  usual 
matter,  states  the  death  of  the  creditor ;  that  he  made  a 

will,  dated  ,  and  appointed  his  executor ;  and 

that  the  same  has  been  duly  proved  in  the  Prerogative 

Court  of  :  or  if  the  creditor  made  no  will,  that  he 

died  intestate,  and  that  administration  has  been  granted, 
&c.  In  support  of  this  the  probate  of  the  will,  or  the 
letters  of  administration  are  produced.  In  all  cases,  these 
must  be  from  the  Prerogative  Court.  The  executor 
[  *310  ]  swears  that  he  *has  not  received  any  thing,  and 
he  believes  that  the  testator  or  intestate  did  not  receive 
any  thing  in  his  lifetime ;  and  some  other  person  must 
prove  the  debt,  and  the  reasonableness  of  the  charge  if 
the  executor  is  unable  to  do  it. 

If  a  charge  is  brought  in  by  the  assignee  of  a  bank- 
rupt or  insolvent,  the  bankrupt  or  the  insolvent  makes  an 

[a]  Interest  is  not  allowable  upon  an  unliquidated  account.  Rensselaer  Glass  Factory 
v.  Reid,  5  Cowen,  587,  and  cases  there  cited ;  Wood  v.  Hickok,  2  Wend.  501 ;  Williams 
v.  Sherman,  7  Wend.  109;  Doyle's  adm'rs  v.  St.  James's  Church,  7  Wend.  178;  Lio- 
tard  v.  Graves,  3  Caines,  238 ;  Day  v.  Brett,  6  Johns.  24 ;  Kane  v.  Smith,  12  Johns. 
156;  Brown  v.  Campbell,  1  Serg.&  Rawle,  179;  Lessees  of  Dilworth  v.  Sinderling-, 
1  Serg.  &  Rawle,  179  ;  Waggoner  v.  Gray,  2  Hen.  &  Munf.  603  ;  M'Connico  v.  Cur- 
zen,  2  Call,  358 ;  South  v.  Leavey,  Hardin,  518 ;  Conseqna  v.  Fanning,  3  Johns.  Ch.  Rep. 
601;  Kerr  v.  Love,  1  Wash.  172;  Buchanan  v.  Leeright,  1  Hen.  &  Munf.  211; 
M'Millen  v.  Scott,  1  Monroe,  150.  And  the  rule  is  the  same  in  equity  as  at  law. 
Neal  v.  Keel,  4  Monroe,  164  ;  Lair  v.  Jelf,  3  Dana,  181 ;  Hughes's  adm'r  v.  Slandeford's 
adm'r,  3  Dana,  287;  Taylor  v.  Knox's  ex'rs,  5  Dana,  471 ;  Samuel  v.  Minter,  3  A.  K. 
Marsh.  480  ;  Alexander  v.  Lee,  3  A.  K.  Marsh.  485;  Jones  v.  Ward,  10  Yerg.  160. 

Where  a  master's  report,  stating  a  balance  of  accounts,  is  confirmed,  interest  is 
allowed  upon  the  sum  reported  to  be  due.  from  the  date  of  the  report.  Hunn  v.  Norton, 
1  Hook.  344. 
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affidavit  that  the  debt  is  due,  and  that  he  has  not  received 
any  thing,  nor  to  the  best  of  his  belief  have  his  assignees 
nor  any  other  person.  The  assignees  should  join  in  this 
affidavit,  and  state  that  they  have  not  received  any  thing. 
If  a  claim  is  brought  in  by  a  person  to  whom  a  security 
or  debt  has  been  assigned,  the  assignment  is  proved  and 
produced  to  the  Master. 

If  a  creditor  is  abroad,  some  competent  person  should 
prove  the  business,  and  that  nothing  has  been  received. 
If,  from  his  situation  he  would  have  cognizance  on  these 
points,  such  affidavit  is  usually  satisfactory. 

In  Paynter  v.  Houston,  3  Mer.  297,  under  the  usual 
decree  for  account  in  a  creditor's  suit,  the  Master  refused 
to  receive  the  claim  of  the  surviving  partners  of  the  testa- 
tor, for  a  debt  due  from  him  to  them  on  his  separate 
account.  On  a  motion,  the  Lord  Chancellor  thought  the 
Master  ought  to  receive  the  claim. 

If  a  charge  is  brought  in  by  a  banker,  the  charge  states 

that  some  time  previous  to  — ,  the  testator  opened  an 

account  with  ,  of  the  city  of ,  bankers.  That 

on  the  day  of ,  the  testator's  pass-book  was 

made  up  and  sent  to  him,  or  settled,  as  the  case  may 

be,  that  the  sum  of /.  was  then  due  upon  the  balance 

of  account  for  principal  and  interest,  and  that  the  same 
now  remains  due.  The  affidavit  in  support  verifies  this 
statement,  and  if  subsequent  dealings  have  taken  place 
since  the  settlement  *of  the  account,  states  the  [  *31l  ] 
particulars  in  a  schedule,  and  verifies  the  same  by  swear- 
ing, that  the  deponent  has,  in  a  schedule  to  his  affidavit, 
set  forth  a  true  and  particular  account  of  all  and  singular 
the  sum  and  sums  of  money  paid  by,  or  on  account  of  the 
said  testator  to  the  bankers,  and  received  by  them  respec- 
tively as  his  bankers  or  otherwise  from  the  said  testator, 

or  on  his  account,  from  the  — —  day  of >,  and  that 

the  sum  of -I.  is  now  due  and  owing  to  the  deponent* 

and  his  said  partners  from  the  estate  of  the  said  testator, 
upon  the  balance  of  account  for  principal  and  interest  to 

the ;  and  then  follows  the  usual  denial  of  not  having 

received  any  thing  or  any  security.  The  schedule  of  the 
account  is  annexed  to  the  affidavit,  and  verified.  The 
affidavit  is  made  by  one  of  the  bankers.  The  banker's 
pass-book  is  sometimes  proved  by  affidavit,  as  showing 
a  true  statement  of  the  account*  If  interest  is  charged 
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the  custom  should  be  proved,  or  that  the  debtor  in  a 
previous  settled  account  recognised  the  claim  for  interest. 
In  attending  the  warrant  on  a  charge,  it  must  be  recol- 
lected, that  it  will  be  necessary  to  produce  before  the 
Master  all  deeds,  bonds,  wills,  assignments,  notes,  bills  of 
exchange,  &c.  &c.,  which  are  recited  in  the  charge  for  the 
purpose  of  being  compared  with  it. 

UNDER  WHAT  CIRCUMSTANCES  A  CREDITOR  IS  ALLOWED  TO 
PROSECUTE  THE  SUIT. 

If  a  plaintiff  in  a  creditor's  suit,  or  in  a  suit  for  the 
administration  of  assets,  neglected  to  proceed  with  the 
cause,  it  was  the  practice  of  the  Court,  on  a  special  motion 
being  made  by  a  creditor  for  the  conduct  of  the  cause,  to 
grant  the  application  upon  a  fit  case  being  established,  and 
any  creditor  might  obtain  such  an  order.  (Creuse  v.  Hun- 
ter, 2  Ves.  165.) 

[  *312  ]  *In  Sims  v.  Ridge,  3  Mer.  458,  which  was  a 
suit  by  next  of  kin  against  an  administratrix,  the  Court 
gave  leave  to  a  creditor  to  prosecute  a  decree  which  had 
been  neglected  by  the  plaintiffs.  In  Powell  v.  Walworth, 
2  Madd.  183,  leave  to  prosecute  a  decree  made  some 
years  before,  but  not  prosecuted,  was  given  to  a  creditor. 
In  Fleming  v.  Prior,  5  Madd.  423,  leave  was  given  to  a 
creditor  to  prosecute  the  decree :  and  in  Edmonds  v. 
Acland,  5  Madd.  31,  a  creditor  coming  in  under  decree 
was  permitted  to  prosecute  the  same  on  account  of  delay, 
though  such  creditor  was  only  interested  in  the  first  part 
of  the  decree,  and  not  in  the  whole  of  it,  as  the  plaintiff 
was. 

By  56  N.  O.,  it  is  provided,  "  That  where  the  party 
actually  prosecuting  a  decree  or  order,  does  not  proceed 
before  the  Master  with  due  diligence,  there  the  Master 
shall  be  at  liberty,  upon  the  application  of  any  other  party 
interested,  either  as  a  party  to  the  suit,  or  as  one  who  has 
come  in  and  established  his  claim  before  the  Master,  under 
the  decree  or  order,  to  commit  to  him  the  prosecution  of 
the  said  decree  or  order ;  and  from  thenceforth,  neither 
the  party  making  default,  nor  his  solicitor,  shall  be  at 
liberty  to  attend  the  Master  as  the  prosecutor  of  the  said 
decree  or  order." 

In  proceeding  under  this  order,  the  creditor  takes  out 
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and  serves  a  warrant  on  the  party  prosecuting  the  decree, 
and  on  all  other  parties,  that  the  conduct  of  the  cause 
may  be  given  to  him.  On  the  return  of  the  warrant  the 
question  is  discussed,  and  is  then  or  afterwards  decided 
by  the  Master. 

If  the  Master  refuses  the  prosecution  of  the  suit,  his 
decision  is  not  final,  and  it  is  competent  to  the  parties  to 
apply  to  the  Court  for  the  prosecution  of  the  cause.  In 
*Wyatt  v.  Sadler,a  5  Sim.  450,  an  application  [  *313  ] 
was  made  to  the  Master,  under  the  56  N.  O.,  on  behalf  of 
two  creditors,  that  the  prosecution  of  the  cause  might 
be  committed  to  their  solicitor,  instead  of  the  plaintiffs. 
The  Master  refused  the  application.  On  a  motion  to  the 
Vice  Chancellor  the  application  was  granted. 

Where  great  delay  has  occurred  in  the  prosecution  of 
a  decree  for  the  administration  of  assets,  a  creditor  may 
apply  to  have  the  conduct  of  the  cause,  though  it  has 
become  abated  by  the  death  of  a  defendant.  (Cook  v. 
Bolton,  5  Russ.  282.) 

A  plaintiff  who  sues  as  a  creditor  will  not  be  deprived 
of  the  conduct  of  the  suit,  because  the  Master  has  reported 
that  he  is  not  a  creditor,  if  exceptions  to  that  finding  of 
the  report  are  pending,  and  there  is  no  reason  to  suppose 
that  the  exceptions  will  not  be  prosecuted  actively.  (Jeud- 
wine  v.  Agate,  5  Russ.  283.) 

If  after  a  decree  one  of  the  plaintiffs  in  a  creditor's  suit 
dies,  his  personal  representative  has  a  right  to  revive. 
(Burney  v.  Morgan,b  1  S.  &  S.  358.)  If  the  representa- 
tive of  a  deceased  plaintiff  creditor  do  not  revive  the  suit, 
any  creditor  may  serve  a  notice  of  motion  on  such  repre- 
sentative that  he  may  file  a  supplemental  bill  within  a 
limited  time,  or  that  such  creditor  may  be  at  liberty  to 
file  such  supplemental  bill.  (Dixon  v.  Wyatt,  4  Madd. 
392.)  The  order  is  drawn  up  in  the  terms  of  the  notice, 
and  if  no  supplemental  bill  is  filed  by  the  representatives 
within  the  time  limited,  the  creditor  is  at  liberty  to  file  a 
supplemental  bill. 

If  an  order  is  made  in  a  creditor's  suit,  giving  a  creditor 
not  a  party  to  the  original  suit  liberty  to  file  the  supple- 
mental bill,  on  behalf  of  himself  and  allother  creditors,  to  have 
the  benefit  of  the  decree  in  that  suit,  the  propriety  of  the 

»Eng.  Chan.  Reps.  vii.  491.  ^Ib.  i.  183. 
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order  which  authorized  the  creditors  to  file  the  supplemental 
[  *314  ]  *bill  cannot  be  questioned  at  the  hearing  of  the 
supplemental  cause.  So  soon  as  leave  is  given  to  file  such 
a  bill,  the  plaintiff  in  it  is  entitled  to  the  same  decree  to 
have  the  benefit  of  former  proceedings,  as  the  representa- 
tives of  the  original  plaintiffs  would  have  been  entitled  to 
on  a  bill  of  revivor.  (Houlditch  v.  Marquis  of  Donegall,* 
1  S.  &S.491.) 

STATUTE  OF  LIMITATION. 

Although  a  charge  may  be  correctly  sustained  in  the 
points  before  referred  to,  it  may,  perhaps,  be  barred  by 
the  statute  of  limitation,  into  which  it  will  become  those 
opposed  to  the  creditors  to  examine. 

By  the  21  Jac.  1,  c.  16,  s.  3,  it  was  enacted,  that  all 
actions  of  trespass,  detinue,  trover,  or  replevin  for  goods, 
all  actions  of  account,  and  on  the  case,  other  than  actions 
concerning  trade  between  merchants ;  and  all  actions  of 
debt  grounded  on  any  lending  or  contract  without  spe- 
cialty ;  and  all  actions  of  debt  for  arrearages  of  rent, 
should  be  commenced  and  sued  (with  exceptions  as  to 
actions  for  slander  and  personal  trespass)  within  six  years 
next  after  the  cause  of  such  actions  or  suit,  and  not  after. 

By  the  9  Geo.  IV.  c.  14,  s.  1,  it  is  enacted,  that  in 
actions  of  debt,  or  upon  the  case,  grounded  upon  any 
simple  contract,  no  acknowledgment,  or  promise  by  words 
only,  shall  be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  any  case  out  of  the 
operation  of  the  enactments  contained  in  the  third  section 
of  the  statute  of  limitations,  or  in  the  section  of  the  Irish 
Act  to  the  same  effect,  or  either  of  them,  or  to  deprive 
any  party  of  the  benefit  thereof,  unless  such  acknowledg- 
[  *315  ]  ment  *or  promise  shall  be  made  or  contained 
by  or  in  some  writing,  to  be  signed  by  the  party  charge- 
able thereby. 

By  3  &  4  William  IV.  c.  42,  s.  3,  it  is  enacted,  that  all 
actions  of  debt  for  rent,  upon  an  indenture  of  demise,  all 
actions  of  covenant  or  debt  upon  any  bond  or  other  spe- 
cialty, and  all  actions  of  debt  or  scire  facias  upon  any 
recognizance,  and  also  all  actions  of  debt  upon  any  award, 
where  the  submission  is  not  by  specialty,  or  for  any  fine 

»Eng>  Chan.  Repi.  i.  249. 
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due  in  respect  of  any  copyhold  estates,  or  for  an  escape, 
or  for  money  levied  on  any  fieri  facias,  and  all  actions 
for  penalties,  damages,  or  sums  of  money  given  to  the 
party  grieved,  by  any  statute  now  or  hereafter  to  be  in 
force,  that  shall  be  sued,  or  brought  at  any  time  after  the 
end  of  the  present  session  of  parliament,  shall  be  com- 
menced arid  sued  within  the  time  and  limitation  hereinafter 
expressed  and  not  after ;  that  is  to  say,  the  said  actions 
of  debt  for  rent,  upon  an  indenture  of  demise,  or  covenant, 
or  debt  upon  any  bond  or  other  specialty,  actions  of  debt, 
or  scire  facias  upon  recognizance,  within  ten  years  after 
the  end  of  the  present  session,  or  within  twenty  years 
after  the  cause  of  such  actions  or  suits,  but  not  after  ;  the 
said  actions  by  the  party  grieved,  one  year  after  the  end 
of  this  present  session,  or  within  two  years  after  the  cause 
of  such  actions  or  suits,  but  not  after ;  and  the  said  other 
actions,  within  three  years  after  the  end  of  this  present 
session,  or  within  six  years  after  the  cause  of  such  actions 
or  suits,  but  not  after ;  provided  that  nothing  herein  con- 
tained shall  extend  to  any  action  given  by  any  statute, 
when  the  time  for  bringing  such  action  is  or  shall  be  by 
any  statute  specially  limited. 

A  bill  filed  by  one  creditor  on  behalf  of  himself  and 
others,  will  prevent  the  statute  of  limitation  from  running 
against  any  of  the  creditors  who  come  in  under  the 
*decree;  (Sterndale  v.  Hankinson,a  1  Sim.  393,)  [  *316  ] 
neither  does  time  run  against  a  creditor  after  the  death  of 
the  testator,  in  the  case  of  a  trust  or  charge  for  the  pay- 
ment of  debts.  (Hargreaves  v.  Michell,  6  Madd.  326.[a] 

If  a  debt  is  barred  by  the  statute  of  limitations,  a  plain- 
tiff creditor  may  object  to  it,  although  the  executor  is  will- 
ing to  waive  the  objection.  (Shewen  v.  Vanderhorst,b  2 
R.  &  M.  75.)  In  this  case  the  plaintiff  objected  to  the 
demand  as  barred  by  the  statute,  and  the  Master  disallow- 
ed it ;  on  exceptions  by  the  creditor,  the  Master  of  the 
Rolls  said,  that  the  ground  of  his  decision  was,  that  after 
a  decree  the  executor  was  not  at  liberty  to  do  any  act 
which  affected  the  relative  rights  of  creditors. 

[a]  The  statute  of  limitations  does  not  operate  in  favour  of  a  trustee.  Walton  v. 
Coulson,  1  M'Lean,  132;  Coster  v.  Murray,  5  Johns.  Ch.  Rep.  224;  Payne  v.  Hatha- 
way, 3  Verm.  212 ;  Overstreet  v.  Bate,  1  J.  J.  Marsh.  370  ;  Pugh's  heirs  v.  Bell's  heirs, 
1  J.  J.  Marsh.  401 ;  Gist  v.  Cattel's  heirs,  2  Desau.  53  ;  Ramsay  v.Deas,  2  Desau.  238 ; 
Thomas  v.  White,  3  Litt.  177  ;  Stephen  v.  Yandle,  3  Hayw.  221. 
»Eng.  Chan.  Reps.  ii.  197.  klb.  vi.  403. 
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If  part  of  a  claim  is  beyond  six  years,  such  part  is  bar- 
red by  the  statute,  unless  a  part  payment  has  been  made 
on  account  of  the  whole  debt.  A  trust  to  pay  debts  pre- 
vents the  application  of  the  statute  of  limitation. 


[  *317  ]  *CH AFTER  XXX. 

LEGACIES  AND  ANNUITIES. 

State  of  facts  as  to  legacies,  317.  Vested  or  lapsed  legacies,  318.  Distinction  where 
payable  out  of  real  estate,  or  out  of  a  mixed  fund,  or  out  of  personal  estate,  318. 
Where  only  time  of  payment  postponed,  319.  Lapsed  legacy,  320.  Effect  on  a 
contingent  bequest  by  the  preceding  gift  failing,  320.  Legacy  of  a  debt,  322.  Effect 
of  statute  of  limitation  on  a  legacy,  322.  Conditional  legacy,  322.  Specific  legacy, 
323.  What,  and  how  determined,  323.  Distinction  between  specific  and  general 
legacies,  325.  First,  Distinction  as  to  allowance  of  interest,  326.  Secondly,  Distinc- 
tion as  to  abatement  of  the  legacy,  326.  Thirdly,  Distinction  as  to  the  ademption 
of  the  legacy,  328.  Effect  of  accepting  a  conditional  legacy,  331.  Payment  to  the 
legatee,  331.  Interest  on  a  legacy,  332.  May  be  recovered  after  a  receipt  in  full, 
332.  When  legacies  carry  interest,  332.  The  case  of  parent  and  child,  333. 
Maintenance  out  of  interest  of  a  legacy,  333.  Time  when  interest  commences,  335. 
In  case  of  parent  and  child,  336.  Case  of  a  wife,  or  of  an  illegitimate  child,  337. 
Rate  of  interest,  338.  Subsequent  interest,  339.  How  payments  on  account  of  a 
legacy  may  be  applied  in  discharge  of  interest,  339.  Annuities,  340.  Distinction 
between  a  legacy  and  an  annuity,  340.  No  interest  on  arrears  of  an  annuity,  341. 
Abatement  of  an  annuity,  342.  Annuity  how  valued,  342.  Report  in  suit  for 
administration  of  assets,  342.  Subsequent  report  after  the  hearing  on  further  direc- 
tions, 343. 

IN  the  administration  of  assets  the  subject  of  legacies 
forms  an  important  branch  of  inquiry.  The  proceedings 
relative  to  the  legacies  may  go  on  at  the  same  time  as 
those  concerning  the  debts. 

The  party  having  the  carriage  of  the  decree  brings 
in  a  general  state  of  facts,  stating  what  legacies  were 
bequeathed  by  the  will,  and  what  remain  unpaid.  This 
state  of  facts  is  examined  with  the  will,  to  see  that  the 
[  *318  ]  legacies  *are  bequeathed,  and  the  payments  are 
shown  by  the  executor's  discharge. 

If  the  decree  directs  an  inquiry  who  are  now  entitled  to 
the  legacy,  and  the  legatee  is  either  dead,  or  has  assigned 
his  legacy,  it  is  generally  necessary  for  the  legatee  to 
bring  in  a  distinct  state  of  facts  as  to  his  own  legacy. 

In  preparing  or  examining  a  state  of  facts  as  to  legacies, 
it  should  be  ascertained,  1st,  whether  the  legacy  had 
vested,  or  if  it  had  lapsed ;  2d,  whether,  if  given  condi- 
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tionally,  the  condition  had  been  complied  with ;  3rd,  whe- 
ther the  legacy  is  specific  or  general ;  4th,  whether  any 
part  has  been  paid ;  5th,  whether  any  interest  is  due,  and 
if  so,  at  what  rate,  and  from  what  time. 

A  VESTED  LEGACY. 

In  ascertaining  whether  a  legacy  has  vested,  or  whether 
it  has  lapsed,  two  leading  principles  must  be  attended  to ; 
1st,  out  of  what  fund  the  legacy  is  payable ;  2dly,  whether 
the  payment  only,  and  not  the  vesting  of  the  legacy  is 
postponed. 

A  charge  upon  land  payable  at  a  future  day  does  not 
vest  till  the  time  of  payment ;  (Phipps  v.  Lord  Mulgrave, 
3  Ves.  613) ;  and  a  legacy  charged  upon  real  estate,  and 
payable  at  a  future  day,  sinks,  as  to  the  real  estates,  by 
the  death  of  the  legatee  before  the  time  of  payment. 
(Pearce  v.  Loman,  3  Ves.  138.)  In  Hall  v.  Terry,  1  Atk. 
503,  the  general  rule  is  stated  to  be,  that  where  money  is 
given  to  be  paid  out  of  a  real  estate  at  a  future  time,  if  the 
person  dies  before  the  time  it  shall  sink  into  the  estate ; 
and  it  is  observed  that  the  rule  has  been  established  ever 
since  the  case  of  Pawlet  v.  Pawlet,  2  Ventris.[a] 

*A  legacy  out  of  real  estate  to  be  paid  within  [  *319  ] 
twelve  months  after  the  death  of  A.,  the  legatee  surviving 
A.  but  one  month,  it  does  not  lapse,  but  goes  to  the  repre- 
sentative. (Hodgson  v.  Rawson,  1  Ves.  44.) 

A  legacy  chargeable  on  a  mixed  fund,  if  the  personal 
assets  are  sufficient,  is  payable,  though  the  legatee  die 
before  the  day  of  payment ;  otherwise,  if  charged  on  real 
estate  only,  but  though  considered  as  a  vested  legacy,  in 
respect  to  the  personal  estate,  yet  it  shall  not  be  raised 


[a]  The  true  rule,  with  respect  to  the  vesting  of  legacies,  payable  out  of  real  estate, 
is  this  ;  where  the  gift  is  immediate,  but  the  payment  postponed,  it  is  contingent,  and 
will  fail,  if  the  legatee  dies  before  the  day  of  payment  arrives;  but  where  the  payment 
is  postponed,  in  regard  to  the  convenience  of  the  person  and  the  circumstances  of  the 
estate  charged  with  the  legacy,  it  will  be  vested,  and  must  be  paid,  although  the  lega- 
tee should  die  before  the  time  of  payment.  Marsh  v.  Wheeler,  2  Edw.  1 56 ;  Harris  v. 
Fly,  7  Paige,  421.  See  Mares's  ex'r  v.  McCalloch's  adm'r,  6  Porter,  507  ;  Birdsall  v. 
Hewlett,  1  Paige,  32;  Perroneau  v.  Perroneau's  ex'rs,  1  Desau.  531 ;  Lyinan  v.  Van- 
derspiegel,  1  Aik.  275;  Tazewell  v.  Smith,  1  Rand.  313;  Gill  v.  Weaver,  1  Dev.  & 
Batt.  42  ;  Adm'x  of  Taylor  v.  Taylor's  ex'rs,  4  Hen.  &  Munf.  411 ;  O'Driskoll  v.  Koger, 
2  Desau.  295  j  Donald  v.  McCord,  1  Rice's  Eq.  Rep.  330 ;  Murray  v.  Tancred,  10  Sim. 
465. 
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out  of  the  real  estate,  where  the  legatee  dies  before  the 
time  of  payment.     (Sherman  v.  Collins,  3  Atk.  319.) 

Where  the  time  of  payment  is  annexed  to  a  legacy  pay- 
able out  of  personal  estate,  if  the  person  dies  before  the 
time,  it  cannot  be  raised ;  (Hall  v.  Terry,  1  Atk.  503  ;)[a] 
as  where  a  legacy  is  devised  to  a  person  at  twenty-one, 
or  if  or  when  he  shall  attain  the  age  of  twenty-one,  and 
the  legatee  dies  before  that  age,  the  legacy  is  lapsed. 
(Steadman  v.  Palling,  3  Atk.  427.)  In  Hanson  v.  Graham, 

6  Ves.  245,  the  Master  of  the  Rolls  said  :  "  I  do  not  find 
any  case  where  it  has  been  contradicted  that,  '  at  twenty- 
one,'  or  '  if,'  or  '  when,'  he  shall  attain  twenty-one,  were 
all  one  and  the  same."     And  in  each  of  those  cases,  if  the 
legatees  died  before  that  time,  the  legacy  lapsed. 

Where  only  the  time  of  payment  is  postponed,  although 
the  legatee  dies  before  that  time,  the  legacy  vests  :  (Skey 
v.  Barnes,  3  Mer.  345 :)  thus  if  a  legacy  be  devised  to  one 
generally,  to  be  paid,  or  payable,  at  the  age  of  twenty-one, 
or  any  other  age,  and  the  legatee  dies  before  that  age,  yet 
this  is  such  an  interest  vested  in  the  legatee,  that  the  exe- 
cutor or  administrator  may  sue  for  and  recover  it,  for  it  is 
[  *320  ]  debitum  in  prcesenti,  though  solvendum  *infuturo, 
the  time  being  annexed  to  the  payment,  and  not  to  the 
legacy  itself.  (Steadman  v.  Palling,  3  Atk.  427.) 

If  the  bequest  is  coupled  with  other  circumstances, 
showing  that  it  was  not  meant  conditionally,  but  only  to 
mark  the  time  when  the  interest  vests  in  possession,  the 
sense  is  put  upon  the  words  which  the  will  requires ;  (Lane 
v.  Goudge,  9  Ves.  230 ;)  thus,  in  Branstrom  v.  Wilkinson, 

7  Ves.  421,  a  legacy,  when  the  legatee  should   attain 
twenty-one,  was  controlled  by  the  apparent  intention,  as 
to  postpone  the  possession  only.     In  the  case  last  cited, 
there  was  a  trustee  appointed  during  minority,  which  the 
Court  decided  made  the  legacy  vested.     So  if  interest  is 

[a]  The  general  rule,  in  cases  of  legacies  charged  upon  personalty,  is,  that  if  the  lega- 
tee die  before  the  day  of  payment,  his  representative  becomes  entitled  to  the  legacy, 
unless  the  will  shows  a  manifest  intention  to  the  contrary ;  and  there  is  an  established 
distinction  between  the  gift  of  a  legacy  to  a  man,  "  at,"  or  "  if,"  when  he  attains  the 
age  of  twenty -one  years.  In  the  first  case,  the  attaining  twenty-one  is  as  much  appli- 
cable to  the  substance,  as  to  the  payment,  of  the  legacy,  and  therefore  the  legacy  lapses, 
by  the  death  of  the  legatee  before  the  time.  In  the  last  case,  the  attaining  twenty -one 
refers  not  to  the  substance,  but  to  the  payment,  of  the  legacy,  which,  therefore,  does  not 
lapse,  by  the  deatli  of  the  legatee  before  the  time.  Perry  v.  Rhodes,  2  Murph.  140; 
Adm'r  of  Bunch  v.  Adm'r  of  Hurst,  3  Desau.  286.  See  also  Mares's  ex'rs  T.  McCulloch, 
6  Porter,  507;  Paterson  y.  Ellis's  ex'rs,  11  Wend.  259.  671 ;  Ward  011  Legacies,  172, 
(L»w  Library,  VoL  18.) 


LEGACIES  AND  ANNUITIES.  320 

given  for  education,  with  power  to  transfer,  or  to  lay  out 
any  part  of  the  principal  to  put  the  legatee  out  apprentice, 
and  the  remainder  to  be  paid  to  him  when  he  should  attain 
the  age  of  twenty-five  years,  only  the  payment  is  post- 
poned. (Hanson  v.  Graham,  6  Ves.  238  ;  and  see  Fonne- 
reau  v.  Fonnereau,  1  Ves.  118.) 

Giving  the  interest  of  a  legacy  to  a  legatee,  or  for  his 
maintenance,  vests  the  legacy ;  (Heath  v.  Heath,  2  Bro. 
C.  C.  3  ;)  thus  a  legacy  to  A.,  payable  at  twenty-one,  or 
marriage,  with  interest,  is  a  vested  legacy.  (Wallcott  v. 
Hall,  2  Bro.  C.  C.  305.) 

A  LAPSED  LEGACY. 

The  bequest  of  a  contingent  estate  in  personalty  is  void 
where  the  preceding  gift  never  vested,  owing  to  a  lapse ; 
as  where  the  testator  bequeathed  the  surplus  of  his  per- 
sonal estate  to  his  brother,  and  his  heirs,  and  in  default  of 
issue,  at  his  death,  then  to  be  equally  divided  between  his 
two  sisters,  or  their  heirs :  the  brother  died  in  the  testa- 
tor's lifetime,  leaving  a  son :  Lord  Hardwicke  [  *321  ] 
held,  the  contingency  upon  which  the  sisters  were  to  take 
never  happened,  and  ordered  the  legacy  to  go  according 
to  the  statute  of  distribution.  (Miller  v.  Faure,  1  Ves.  85.) 
So  where  a  legacy  was  given  to  M.,  his  executors,  admin- 
istrators, and  assigns,  and  M.  died  in  the  testator's  life- 
time, it  was  held  that  the  legacy  lapsed,  and  that  parol 
evidence  was  inadmissible  to  show  that  the  testator  knew 
that  at  the  time  of  making  the  will  the  legatee  was  dead. 
(May bank  v.  Brooks,  1  Bro.  C.  C.  84.)[«] 


fa]  Where  the  legatee  dies  before  the  testator,  the  legacy  is  lapsed.  Tripple  v.  Fra- 
sier,  4  Har.  &  Johns.  446;  Davis's  heirs  v.  Taul,  6  Dana,  52. 

It  is  a  general  rule,  that  legacies  chargeable  upon  the  real  estate,  and  payable  at  a 
future  day,  are  not  vested ;  and  lapse  by  the  death  of  the  legatee  before  the  time  of  pay- 
ment arrives.  But  this  rule  has  never  been  extended  to  a  case  where  the  estate  was 
given  to  a  stranger,  upon  condition  that  he  paid  the  legacy  charged  thereon  ;  and  the 
rule  has  been  much  limited,  even  as  between  the  legatees  and  heirs  at  law.  Birdsall  v. 
Hewlett,  1  Paige,  32.  See  ante,  318,  note  [a]. 

A  testator  bequeathed  to  his  daughter  A.,  the  wife  of  B.,  a  legacy  of  10,OOOZ.  payable 
BIX  months  after  his  decease ;  and  he  recommended  his  daughter  and  her  husband,  to 
settle  it,  together  with  such  sum  of  money  of  the  husband's  as  he  should  choose,  for  the 
benefit  of  A.,  and  her  children  ; — Held,  a  trust  for  the  children,  and  that  the  legacy  did 
not  lapse,  by  the  death  of  A.,  in  the  lifetime  of  the  testator.  Ford  v.  Fowler,  3  Beav. 
146 ;  S.  C.  4  Lond.  Jurist,  958. 

Where  the  legacy  has  lapsed,  by  reason  of  the  death  of  the  legatee,  it  usually  sinks 
into  the  residuum  ;  but  where  it  is  given  over  to  others,  after  the  death  of  the  first  lega- 
tee, the  legatee  in  remainder  shall  have  it  immediately.  Dunlap  v.  Dunlap,  4  Desau. 
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In  the  case  next  cited  there  was  a  bequest  of  30,000/. 
to  the  testator's  wife  for  life,  and  afterwards  to  be  distri- 
buted among  his  children,  as  she  by  deed,  will,  or  instru- 
ment in  the  nature  of  a  will  should  appoint.  She  having 
married  again,  appoints  by  will  (inter  alia)  unto  two  of  the 
children  who  died  in  her  lifetime ;  held,  that  their  repre- 
sentatives were  not  entitled,  and  that  the  shares  so  appoint- 
ed to  them  lapsed,  and  fell  into  the  residue.  (Duke  of 
Marlborough  v.  Lord  Godolphin,  2  Ves.  61.)  So  in  Baker 
v.  Hanbury,8  3  Russ.  340,  a  legacy  given  to  a  married 
woman  for  the  joint  lives  of  her  husband  and  self,  and  if 
the  wife  did  not  survive  her  husband,  as  she  should  appoint, 
and  in  default,  to  her  next  of  kin,  was  held  to  be  lapsed 
by  the  death  of  the  wife  in  the  lifetime  of  her  husband,  and 
of  the  testator. 

A  legacy  to  the  children  of  A.,  to  be  equally  divided 
among  them,  and  if  either  of  them  die  before  twenty-one, 
their  share  to  go  to  the  survivor,  was  held  a  vested  interest 
in  the  children  living  at  the  testator's  death,  subject  to  be 
divested  in  the  event  pointed  out.  (Davidson  v.  Dallas, 
14  Ves.  576.) 

If  a  debt  is  devised  by  will  to  the  debtor  without  words 
of  release  or  discharge  of  the  debt,  and  the  debtor  dies  in 
the  lifetime  of  the  testator,  the  legacy  is  lapsed,  and  the 
[  *322  ]  *debt  subsists ;  (Elliott  v.  Davenport,  2  Vern. 
522 ;)  but  if  the  testator  in  his  will  says,  I  forgive  such  a 
debt,  or  my  executor  shall  not  demand  it,  or  shall  release 
it,  this  is  a  discharge  of  the  debt,  though  the  debtor  dies  in 
the  lifetime  of  the  testator.  (Ib.) 

A  testator,  after  bequeathing  a  sum  of  long  annuities 
to  his  wife  for  life,  gave  the  capital  after  her  death  to  A., 
if  he  should  be  living  at  her  decease,  and  if  not,  to  A.'s 
son.  A.  outlived  the  wife,  but  both  he  and  the  wife  died 
in  the  testator's  lifetime.  It  was  held  that  the  legacy  to 


314  ;  Gore  v.  Stevens,  1  Dana,  205 ;  Administrator  of  Bunch  v.  Administrator  of  Hurst, 
3  Desau.  286. 

Where  a  testator  bequeathed  the  residuum  of  his  estate  to  the  four  children  of  a 
deceased  brother,  and  two  of  the  legatees  died  before  the  testator,  whereby  the  intended 
legacy,  of  the  moiety  of  the  residuum  to  those  two  lapsed ;  held,  that  this  moiety  did  not 
go  to  the  two  residuary  legatees  that  survived  the  testator,  but  that,  as  to  it,  he  was  intes- 
tate, and  that  it  went  to  his  heirs  at  law.  Frazier  v.  Frazier,  2  Leigh,  642  ;  Marsh  v. 
Wheeler,  2  Edw.  156  ;  Per  Lord  Langdale,  M.  R.,  (July  20,  1841,)  Lloyd  v.  Lloyd,  5 
Lond.  Jurist,  673. 

»Eng.  Chan.  Reps.  iii.  425. 
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A.  lapsed,  and  that  the  gift  to  her  son  did  not  take  effect. 
(Williams  v.  Jones,  1  Russ.  517.) 

The  statute  of  limitation  cannot  be  pleaded  to  a  legacy, 
(Parker  v.  Ash,  1  Vern.  256,)  [a]  nor  to  an  annuity ;  but 
presumption  of  payment,  and  permitting  the  assets  to  be 
distributed  without  claiming  the  legacy,  are  good  grounds 
of  defence.  (Higgins  v.  Crawford,  2  Ves.  571.) 

If  a  legacy  is  given  conditionally,  the  party  should  see 
that  the  same  has  been  complied  with.  A  condition  may 
be  express  or  implied ;  if  the  former,  the  breach  must 
depend  upon  the  condition.  If  a  legacy  is  given  to  an 
executor  quasi  executor,  it  is  an  implied  condition  that  he 
acts ;  and  an  executor  refusing  to  execute  the  trust,  that 
is,  to  submit  to  the  burden,  shall  not  have  the  legacy  given 
him  in  consideration  of  the  execution  of  the  trust ;  (Andrew 
v.  Trinity  Hall,  Cambridge,  9  Ves.  534  ;)[6]  and  even 
where  the  will  expresses  that  the  legacy  is  a  mark  of  gra- 
titude for  past  favours,  if  the  executor  does  not  prove,  he 
is  not  entitled  to  the  legacy ;  (Read  v.  Devaynes,  3  Bro. 
C.  C.  95,)  but  an  executor  who  died  before  probate,  was 
held  entitled  to  a  legacy  given  for  his  care  and  loss  of 
time  in  the  execution  of  the  trusts  of  the  will,  he  having 
concurred  with  the  other  executors  in  the  directions  for 
*the  funeral,  and  in  paying  some  small  sums  on  [  *323  ] 
that  occasion."  (Harrison  v.  Rowley,  4  Ves.  212.) 

A  legacy  was  given  to  a  father  on  condition  that  he  did 
not  interfere  with  the  education  of  his  daughter ;  on  a  bill 
by  the  father  for  the  legacy,  the  Court  required  from  him 
security  to  that  effect,  to  be  approved  by  the  Master,  and 
directed  the  costs  of  the  proceedings  to  be  paid  out  of  the 
legacy.  (Colston  v.  Morris,  6  Madd.  89.) 

A  SPECIFIC  LEGACY. 

The  usual  decree  directs  a  reference  to  the  Master  to 
take  an  account  of  the  legacies  not  specifically  bequeathed  ; 
it  therefore  becomes  important  to  distinguish  between  a 
specific  and  a  general  legacy,  and  this  importance  is 
enhanced  by  the  consequences  of  a  legacy  being  held 
specific. 

[a]  Stewart  v.  Waterhouse,  1 0  Yerg.  94  ;  Kane  T.  Bloodgood,  7  Johns.  Chan.  Rep.  3. 
See  also,  Wood  v.  Riker,  1  Paige,  616. 

[6]  Morris  v.  Kent,  2  Edw.  175.  See  also,  Ex'rs  of  Sinkler  v.  Legatees  of  Sinkler,  2 
Desau.  127  ;  Spofford  v.  Manning,  6  Paige,  383. 
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The  inclination  of  the  court  is  against  considering  a 
legacy  specific,  (Ellis  v.  Walker,  Amb.  310,)  and  to  hold 
it  a  general  legacy,  with  reference  only  to  the  security  as 
to  the  fund  first  to  be  applied  to  it.  (Chaworth  v.  Beech, 
4  Ves.  555;  Innes  v.  Johnson,  4  Ves.  568.)[a] 

The  Court  is  to  determine  upon  the  face  of  the  will 
whether  the  legacy  is  specific  or  pecuniary,  and  not  to 
travel  into  the  account  of  the  effects  to  see  whether  that 
should  be  turned  into  a  specific  legacy,  which  upon  the 
face  of  the  will  is  to  be  taken  as  pecuniary.  (Innes  v. 
Johnson,  4  Ves.  573.) 

A  legacy  is  not  specific  without  something  marking  the 
specific  thing,  as  "  stock  standing  in  my  name,"  or  by  the 
[  *324  ]  ^expression  of  "  my  stock."  A  mere  direction 
to  transfer,  and  that  so  much  capital  be  kept  in  the  same 
public  fund  is  not  sufficient.  (Sibley  v.  Perry,  7  Ves. 
522.)  A  legacy  of  an  individual  thing,  as  a  horse,  is 
specific,  (Ellis  v.  Walker,  Amb.  310,)  or  of  a  ring;  but  a 
legacy  of  50/.  for  a  ring  is  not  specific.[a]  (Apreece  v. 
Apreece,  1  V.  &  B.  364.)  A  legacy  of  the  money  due 
upon  a  note  may  be  specific,  (Chaworth  v.  Beech,  4  Ves. 
555,)  so  also  upon  a  particular  bond.  (Innes  v.  Johnson, 
4  Ves.  568.)  A  legacy  of  a  debt  due  to  the  testator  is 
specific ;  whether  the  whole  or  part  of  the  debt  is  given 
as  a  legacy,  it  is  equally  specific ;  and,  consequently,  a 
distinct  tree  and  distinct  fruit ;  but  where  it  is  only  given 
out  of  the  great  tree  of  the  estate,  there  is  no  ground  to 

[a]  The  court  leans  against  making  specific  legacies,  though  they  are  obliged  to 
give  effect  to  a  clear  intent,  distinctly  expressed,  or  necessarily  implied.  The  rule  is, 
that  the  will  is  to  be  read  with  an  inclination  to  hold  the  legacy  general  or  pecuniary, 
with  reference  only  to  the  particular  fund,  as  that  out  of  which  it  is  to  be  first  paid. 
And  when  this  can  be  inferred,  the  failure  of  the  fund,  or  the  calling  of  it  in,  will  not 
defeat  the  legacy.  Pecuniary  legacies,  having  reference  to  a  particular  fund  for  pay- 
ment  in  the  first  instance,  are  so  far  deemed  like  specific  legacies,  that,  in  case  of  a 
deficiency  of  assets,  such  legacies  shall  not  be  bound  to  contribute  out  of  the  particular 
fund,  which  is  their  peculium;  and  have  the  advantage  of  specific  legacies  in  this,  that 
if  the  particular  fund  fails,  they  may  come  on  the  general  assets,  for  payment.  Cog- 
dall's  ex'r  v.  His  widow,  3  Desau.  373, 381,  384. 

[a]  A  legacy  to  the  testator's  wife,  of  "  the  whole  of  the  property  she  brought  tome,"  is 
specific,  and  not  bound  to  contribute  to  the  payment  of  debts  till  the  rest  of  the  property 
is  exhausted;  and  under  it,  will  pass  a  sum  of  money  due  to  the  wife,  for  which  tho 
testator,  in  his  lifetime,  had  obtained  a  decree,  but  had  not  received  the  money ;  but 
not  the  value  of  one  of  the  negroes  which  belonged  to  the  wife,  but  was  sold  by  the  tes- 
tator in  his  lifetime.  Warren  v.  Wigfall,  3  Desau.  47.  But  a  bequest  to  J.  S.,  of 
"  twenty  negroes,"  is  a  specific  legacy,  of  the  second  class,  and  liable  to  abate  with 
pecuniary  legacies,  on  a  deficiency  of  assets.  Ib.  57. 

A  bequest  of  a  negro  of  a  particular  description,  with  a  direction  to  the  executor 
to  purchase  one,  rather  than  divide  families,  is  a  pecuniary  legacy.  White  v.  Baltic, 
1  Dev.  Eq.  Rep.  87. 
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sever  a  branch  from  it  in  favour  of  a  general  legatee. 
(Heath  v.  Perry,  3  Atk.  103.) 

A  legacy  of  stock  is  specific,  or  general  according  to 
the  intent  of  the  testator,  from  the  will  and  the  circum- 
stance, whether  he  meant  to  confine  it  to  the  stock  he 
then  had  ;  (Avelyn  v.  Ward,  1  Ves.  425)  ;  thus  a  bequest 
as  follows  :  "  I  give  and  bequeath  unto  G.  K.  400/.  East 
India  bonds,  on  trust,  to  pay  the  interest  thereof  from  time 
to  time,  to ,  until  twenty-one,  or  marriage,  and  after- 
wards to  pay  the  said  400/.  East  India  bonds  to  her," 
was  held  not  specific,  but  a  legacy  of  quantity,  to  be  made 
good  out  of  the  general  assets.  The  testatrix  had  only 
one  East  India  bond  at  the  time  of  her  death,  but  in  the 
bequest  the  pronoun  "  my"  was  omitted.  A  bequest  of 
South-Sea  stock  in  parcels  to  a  larger  amount  than  the 
testatrix  was  possessed  of,  was  held  specific,  the  bequest 
of  the  last  parcel  being,  "  the  remaining  13/.  13s.  South- 
Sea  stock  standing  in  my  name,  to  my  coachman."  (Sleech 
v.  Thorington,  2  Ves.  5oO.)[6]  In  Barton  v.  Cooke,  5  Ves. 
461,  it  was  decided  that  a  bequest  to  A.  of*"  3000/.  [  *325  ] 
stock  in  the  3  per  cent,  consols  Bank  annuities,  being 
part  of  my  stock  now  standing  in  my  name  in  the  com- 
pany's books,"  to  be  transferred  to  him  at  twenty-one, 
was  a  specific  bequest. 

The  bequest  of  1000/  East  India  stock,  and  3000/. 
reduced  stock,  and  1000/.  4  per  cent,  stock  are  pecuniary, 
not  specific,  legacies.  (Webster  v.  Hall,  8  Ves.  410.) 
A  bequest  of  400/.  3  per  cent.  Bank  annuities  to  each  of 
the  two  plaintiffs,  was  held  not  to  be  a  specific  legacy. 
(Wilson  v.  Brownsmith,  9  Ves.  180.)  A  legacy  of  10,000/. 
current  money  of  Jamaica  to  trustees  upon  certain  trusts 
is  a  general  legacy.  (Raymond  v.  Brodbelt,  5  Ves.  200.) 
A  bequest  to  an  hospital  of  3400/.  in  the  3  per  cents. ; 
the  dividends  to  be  divided  amongst  four  widows,  was 
held  a  pecuniary,  not  a  specific  legacy.  (Peterborough 
v.  Mortlock,  1  Bro.  C.  C.  565.)  A  legacy  of  5000/. 
sterling,  or  50,000  current  rupees,  afterwards  described 
as  now  vested  in  the  East  India  Company's  bonds,  and 
sometimes  mentioned  as  the  said  sum  of  5000/.  sterling, 
was  held  not  specific,  but  general,  as  a  demonstrative 

[b]  A  bequest  of  all  the  testator's  right,  interest  and  property  in  thirty  shares  of  the 
Bank  of  the  United  States,  is  a  specific  legacy.  Walton  v.  Walton,  7  Johns.  Ch.  Rep. 
262, 
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legacy,  with  a  fund  pointed  out.  (Gillaume  v.  Adderley,  15 
Ves.  384.) 

Every  gift  of  land,  even  a  general  residuary  devise,  is 
specific.  Only  that  to  which  the  party  is  entitled  to  at 
the  time  can  pass.  But  as  to  personal  estate,  he  may 
give  that  which  he  has  not,  and  never  may  have.  (Nan- 
nock  v.  Hprton,  7  Ves.  398.)  A  gift  of  a  sum  of  money 
to  one,  to  be  paid  out  of  the  produce  of  a  real  estate, 
directed  to  be  sold,  followed  by  a  gift  to  others,  of  the 
residue  of  that  produce,  is  substantially  a  gift  of  the  whole 
estate,  and  not  a  gift  of  legacies,  with  a  collateral  charge 
upon  the  estate ;  and  these  gifts  are  adeemed  if  the  testa- 
tor sell  the  estate  in  his  lifetime.  (Newbold  v.  Roadknight,a 
1  R.  &  M.  677.) 

The  following  are  the  leading  distinctions  between  spe- 
[  *326  ]  cific  *and  general  legacies.  1st,  A  specific 
legatee  is  entitled  to  such  interest  as  the  specific  legacy 
produces  from  the  death  of  the  testator  ;  (Sleech  v.  Thor- 
ington,  2  Ves.  560  ;  Hill  v.  Hill,  3  V.  &  B.  183 ;)  thus  on 
a  specific  legacy  of  stock,  the  dividends  are  due  for  main- 
tenance from  the  death  of  the  testator.  (Barrington  v. 
Tristam,  6  Ves.  345.)  Whereas  a  general  legatee,  if  no 
time  of  payment  or  rate  of  interest  is  fixed  by  the  will,  is 
only  entitled  to  interest  from  the  end  of  one  year  after  the 
testator's  death,  and  only  at  four  per  cent,  per  annum.  A 
specific  legacy  of  a  corpus  passes  from  the  death  of  the 
testator,  and  it  vests  immediately  from  that  time.  (Kirby 
v.  Potter,  4  Ves.  750,  (a.) 

2nd,  If  there  is  a  deficiency  to  pay  the  general  legatees 
in  full,  or  to  pay  debts,  the  general  legacies  abate  propor- 
tionably  amongst  themselves;  but  a  specific  legatee  is 
entitled  to  be  paid  his  legacy  in  full ;  (Webb  v.  Webb,  2 
Vern.  Ill;  Brown  v.  Allen,  1  Vern.  31  ;)[a]  and  only 
abates  to  pay  debts  if  the  amount  of  general  legacies  is 
insufficient.  A  testator  having  by  a  post-nuptial  settle- 
ment made  certain  provisions  for  his  wife,  which  were 
expressed  to  be  in  bar  of  dower,  bequeathed  to  her  certain 
specific  legacies,  and  a  sum  of  money,  adding,  that  what 
he  had  so  given  her,  together  with  the  provision  made  for 

[a]  Sampson  v.  Bryce,  5  Munf.  175;  Scott  v.  Halliday,  5  Munf.  103;  Randolph  v. 
Randolph,  5  Munf.  99  ;  Wilson  v.  Butler,  5  Munf.  559;  Lyon  v.  Vick,  6  Yerg.  42  ; 
M'Mullin's  adm'r  v.  Brown,  2  Hill's  Ch.  Rep.  459. 

»Eng.  Chan.  Reps.  ir.  610. 
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her  by  the  settlement,  should  be  in  lieu  of  any  dower 
which  she  might  claim ;  the  assets  having  proved  insuffi- 
cient for  the  payment  of  the  legacies  in  full,  it  was  held, 
that  the  wife  was  entitled  to  priority  over  the  other  legatees, 
and  that  the  legacy  given  to  her  ought  not  to  abate  pro- 
portionally with  the  other  legacies.  (Heath  v.  Denby,  1 
Russ.  543.) 

As  debts  are  a  primary  charge  upon  the  fund  if  there  is 
not  sufficient  without  having  recourse  to  the  specific 
legacies,  they  either  abate  or  fail  altogether  -,[b]  but  the 
specific  ^legacies  cannot  be  touched  until  the  [  *327  ] 
general  legacies  have  been  exhausted. [a]  Before  an  exe- 
cutor suffers  specific  legatees  to  take  their  legacies,  he 
should  be  satisfied  that  there  is  ample  to  pay  the  debts. 
If  an  executor,  acting  even  bona  fide,  and  under  a  convic- 
tion that  the  assets  are  amply  sufficient  for  the  payment 
of  the  testator's  debts,  permits  specific  legatees  to  retain 
or  possess  themselves  of  the  articles  bequeathed  to  them, 
he  will  be  answerable  for  the  value  of  those  articles,  with 
interest  at  4  per  cent.,  if  there  should  ultimately  be  a 
deficiency  of  assets,  although  the  deficiency  should  be 
occasioned  by  subsequent  events,  which  he  had  no  reason 
to  anticipate ;  and  the  Court  will  direct  an  account  to  be 
taken  of  the  value  of  the  property  so  possessed  by  the 
legatees,  and  interest  to  be  computed,  unless  it  is  certain 
that  the  assets  will  ultimately  be  sufficient  to  pay  all  the 

[b]  Specific  legatees  are  bound  to  contribute,  proportionably,  to  the  payment  of  the 
testator's  debts,  on  the  failure  of  other  assets.  Snow  v.  Callum,  1  Dcsau.  542 ;  Fripp  v. 
Talbird,  1  Hill's  Ch.  Rep.  144.  But  specific  legacies,  which  are  not  mere  voluntary 
bequests,  but  are  founded  upon  a  previous  indebtedness,  or  other  valuable  consideration, 
do  not  abate  ratably  with  other  general  legacies  ;  as  the  legatees,  in  such  case,  take  as 
purchasers.  Wood  v.  Vandenburgh,  6  Paige,  278.  This  principle  has  been  applied, 
also,  to  specific  legacies  given  in  lieu  of  dower;  Williamson  v.  Williamson,  6  Paige, 
298  ;  Stewart  v.  Ex'r  of  Carson,  1  Desau.  500 ;  but  its  application  has  been  refused,  to 
a  legacy  to  an  executor,  given  for  care  or  pains,  such  legacy  not  being  regarded  in  the 
light  of  a  debt,  or  as  founded  in  contract,  nor  to  be  governed  by  the  principles  applicable 
to  contracts.  Morris  v.  Kent,  2  Edw.  175. 

[a]  Where  specific  legacies  have  been  sold,  and  the  proceeds  applied  to  the  payment 
of  debts,  the  specific  legatees  have  a  right  to  resort  to  the  general  fund,  for  remuneration, 
upon  the  principle  which  regulates  courts  in  marshalling  assets.  The  general  fund 
being  a  mixed  fund,  composed  of  the  proceeds,  partly,  of  real  estate  not  chargeable 
with  the  payment  of  debts,  the  portion  of  it,  resulting  from  the  sale  of  the  personalty,  is 
liable,  in  the  first  instance,  to  make  good  such  specific  legacies  as  have  been  sold  for 
debts,  and  if  that  be  insufficient,  the  money,  arising  from  the  sale  of  the  real  estate, 
must  be  applied  to  the  same  object,  so  far,  and  so  far  only,  as  the  specific  legacies  have 
been  absorbed  by  specialty  debts  that  bound  the  real  estate.  Byrd  v.  Byrd's  ex'rs,  2 
Brockenbr.  169. 

VOL.  ii.  26 
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creditors.  (Spode  v.  Smith,"  3  Russ.  f>ll.)[6]  In  the  case 
cited  the  executor  allowed  the  specific  legatees  to  retain 
their  specific  legacies  before  the  debts  were  paid  ;  the 
testator  in  his  lifetime  had  contracted  to  sell  certain 
estates,  which  if  sold  would  have  satisfied  all  his  creditors, 
but  the  performance  of  the  contract  being  resisted,  a  bill 
was  filed.  Pending  this  suit  a"  question  came  before  the 
Court  in  a  suit  by  the  creditors,  whether,  in  case  the 
assets  should  ultimately  prove  insufficient  for  the  payment 
of  the  testator's  debts,  the  executor  would  be  personally 
answerable  for  the  value  of  the  specific  legacies  which  he 
had  permitted  the  specific  legatees  to  possess  themselves 
of,  or  retain ;  and  whether  while  it  was  uncertain  if  there 
would  be  a  deficiency  of  general  assets,  any  proceedings 
should  now  be  taken  with  a  view  to  his  alleged  contingent 
liability.  The  Court  said,  as  it  was  not  satisfied  that 
there  would  be  enough  to  pay  the  creditors  without 
the  specific  legacies,  and  that  unless  the  executor 
[  *328  ]  *would  give  security,  an  account  must  be  direct- 
ed of  the  value  of  the  specific  legacies  which  have  been 
received  by  the  specific  legatees,  with  the  consent  of  the 
executor,  and  that  interest  must  be  computed  at  4  per 
cent.  The  executor  refusing  to  give  security,  an  account 
was  directed. 

Although  a  specific  legacy  does  not  abate  (until  all  the 
other  legacies  are  exhausted)  to  pay  debts,  yet  if  a  specific 
legacy  is  given  amongst  many,  and  is  insufficient  to  pay 
in  full,  the  specific  legatees  of  that  particular  specific  legacy 
abate  as  amongst  themselves;  (Sleech  v.  Thorington,  2  Ves. 

[b]  If  an  executor  pays  one  legatee,  and  there  is  afterwards  a  deficiency  of  assets  to 
pay  the  others,  the  legatee,  so  paid,  must  refund  a  proportionable  part  of  what  he  had 
received.  M'Campbell  v.  M'Campbell,  5  Litt.  97.  But,  if  the  deficiency  of  assets  haa 
been  occasioned  by  the  waste  of  the  executor,  the  legatee,  who  is  paid,  shall  retain  the 
advantage  gained  by  his  legal  diligence  ;  yet,  in  favour  of  a  creditor,  he  must  refund. 
Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.  623. 

If,  after  the  qualification  of  an  executor,  he  die,  without  closing  his  administration, 
and  the  legatees,  (without  the  intervention  of  an  administrator  de  bonis  non,)  take  pos- 
session of  the  asset?,  a  court  of  equity,  on  a  bill  of  discovery,  will  consider  such  of  them 
as  are  solvent,  responsible  to  the  creditors  for  the  whole  amount,  and  will  not  give  them 
credit  for  the  portions  of  such  as  prove  insolvent ;  yet,  in  decreeing  against  the  solvent 
legatees,  the  Court  will  not  charge  them  jointly,  but  pro  rota.  Hopkirk  v.  Dennis,  2 
Munf.  326. 

Whether  a  legatee  who  is  compelled  to  refund,  be  liable  for  interest,  depends  upon  the 
particular  circumstances  of  the  case.  If  he  have  good  grounds  to  believe  that  the  debt 
is  just,  and  no  dispute  exists  as  to  the  amount,  he  ought  to  contribute  his  ratable  part 
of  the  debt  immediately  on  demand  made.  If  he  be  guilty  of  an  improper  delay,  h« 
•hall  be  charged  with  interest.  M'Kenzie  v.  Smith,  2  Munf.  92. 
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560;  Drinkwater  v.  Falconer,  2  Ves.  623,)[a]  thus  a 
devise  in  trust  to  sell,  but  not  for  less  than  10,000/.,  and  to 
pay  several  sums,  amounting  to  7,800/.,  and  the  overplus 
moneys  arising  from  the  sale  to  A.,  was  held  a  specific 
legacy  of  10,000/.,  and  the  sale  producing  less,  A.  and  the 
others  were  ordered  to  abate.  (Page  v.  Leapingwell,  18 
Ves.  463.) 

The  third  distinction  is,  that  if  the  legacy  is  specific, 
and  it  has  been  dealt  with  or  disposed  of  by  the  testator, 
it  is  considered  adeemed,  and  the  specific  legatee  loses  it 
altogether  ;  thus  if  a  testator  bequeaths  a  horse,  or  a  debt, 
by  his  will,  and  afterwards  parts  with  the  horse,  or  calls 
in  the  debt,  it  is  generally  an  ademption.  (Ellis  v.  Wal- 
ker, Amb.  310.)[6]  A  debt  specifically  bequeathed,  and 
afterwards  voluntarily  paid,  is  no  ademption  of  the  legacy ; 
if  it  is  a  compulsory  payment,  it  may  or  may  not  be  an 
ademption,  according  to  circumstances ;  for  if  a  particular 
reason  is  given,  or  if  replaced  in  some  fund,  or  ordered  to 
be  replaced,  it  is  no  ademption.  A  bequest  of  a  note  for 
500/.  in  the  hands  of  F.  when  F.  had  laid  it  out  in  stock 
unknown  to  the  testatrix,  was  held  to  be  specific,  and  that 
the  legatee  was  entitled  to  the  stock  in  which  the  note  was 
vested.  (Drinkwater  v.  Falconer,  2  Ves.  623.) 

*The  legacy  of  a  debt  is  not  adeemed  by  the  [  *329  ] 
testator  having  received  dividends  on  a  bankruptcy.  (Ash- 
burner  v.  Maccuire,  2  Bro.  C.  C.  107.)  If  a  testator  gives 
a  legacy  of  a  sum  of  stock,  and  afterwards  sells  it  out, 
the  specific  thing  being  no  longer  in  existence,  the  legacy 
is  clearly  adeemed ;  (Ibid.)  but  if  it  is  decided  that  the 
legacy  is  general,  and  that  the  stock  is  only  the  fund  out 
of  which  the  same  is  to  be  paid,  the  legacy  is  not  adeemed. 
In  a  case  where  a  testator  bequeathed  all  his  right,  title, 
and  interest  in  two  policies  of  insurance,  which  he  had 
effected  on  the  life  of  his  wife,  together  with  all  benefit 
and  advantage  thereof,  to  his  executors,  upon  trust,  after 
the  death  of  his  wife,  to  receive  the  amount  of  the  policies, 
and  thereout  to  pay  or  provide  for  certain  legacies ;  and 
his  wife  having  died,  and  the  testator  having  received  the 
money,  and  invested  it  in  securities,  of  which  he  continued 
possessed  at  his  death,  it  was  held  that  the  legacies  failed. 

[a]  Wood  v.  Vandcnburgh,  6  Paige,  278. 
[6]  Ashe  v.  Berry,  1  Beat.  255. 
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(Barker  v.  Rayner,"  2  Russ.  122.)  The  Lord  Chancellor 
said,  If  there  be  a  gift  of  a  sum  of  money,  and  the  testa- 
tor points  to  a  fund,  not  for  the  purpose  of  giving  that 
fund,  but  for  the  purpose  of  showing  that  the  money  to 
arise  from  that  fund  is  to  go  to  the  legatee  as  money,  the 
cases  would  authorize  me  to  say,  that  the  intention  being 
to  give  the  money,  the  legatee  is  not  to  lose  the  benefit 
intended  for  him,  even  if  the  money  should  not  remain  in 
that  fund ;  and  its  ceasing  to  remain  in  that  fund  would 
not  amount  to  an  ademption.  In  this  particular  case  a 
great  deal  will  depend  on  whether  it  was  the  money  that 
was  given,  connected  with  the  policies  by  description,  as 
the  thing  in  respect  of  which  it  was  to  become  due,  or 
whether  the  policies  themselves  were  the  subject  given ; 
for  if  the  policies  are  not  merely  pointed  out  as  the 
fund  for  the  payment  of  money,  but  are  themselves  the 
[  *330  ]  *thing  given,  it  will  be  difficult  to  make  out,  if 
the  policies  are  gone,  that  the  money  is,  nevertheless,  well 
bequeathed.  (Barker  v.  Rayner,a  2  Russ.  125.)[a] 

A  testatrix  gave  such  of  her  jewels  as  should,  at  her 
death,  be  deposited  in  her  jewel  box  at  Rundell  and 
Bridge's,  to  persons  whose  names  would  be  found  written 
on  a  paper  contained  in  the  box,  and  bequeathed  the  rest 
of  her  jewels  to  A.  B. ;  two  years  before  her  death  she 
became  the  subject  of  a  commission  of  lunacy,  and  no 
jewel  box  was  then,  or  at  the  date  of  her  will,  or  at  her 
death,  deposited  at  Rundell  and  Bridge's,  nor  was  there 
any  written  paper  designating  who  were  to  take  the 
jewels.  It  was  held  that  the  intended  gift  of  jewels 
wholly  failed.  (Jerningham  v.  Herbert,6  4  Russ.  388.) 

A  partial  alteration  in  the  specific  legacy  operates  as 
an  ademption.  (Fryer  v.  Morris,  9  Ves.  360.)  In  this 
case  the  testatrix  gave  C.  D.  all  such  sum  and  sums  of 

o 

money  as  her  executors  might  after  her  death  receive  on 

the  interest  note  of  400/.  given  to  her  by  Messrs. , 

bankrupts.     The  testatrix  about  a  month  before  her  death 

[a]  Walton  v.  Walton,  7  Johns.  Ch.  Rep.  262;  Cogdall's  Ex'r  v.His  widow.3  Dcsau. 
368.  385.  But  a  legacy  is  not  adeemed  by  a  variation  of  the  testator's  interest,  pro- 
duced by  operation  of  law  ;  as  where  the  bequest  is  of  certain  bank  shares,  and  the 
charter  of  the  bank  expires,  and  the  funds  are  conveyed  to  trustees,  who  divided  the 
money  received,  among  the  stockholders.  And  if  the  lestator  receives  part  of  the  divi- 
dends, from  the  trustees,  in  his  lifetime,  it  is  an  ademption  pro  tanlo  only.  Walton  v. 
Walton,  7  Johns.  Ch.  Rep.  262;  Brown  v.  M'Guire,  1  Beat.  255. 

•Eng.  Chan.  Reps.  iii.  50.  blb.  iii.  720. 
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received  385/.,  18/.  remaining  due  on  the  note,  and  paid 
the  same  into  bankers  at  Bath,  with  whom  she  had  no 
other  account,  but  shortly  before  her  death  drew  out  107. 
The  legacy  was  held  specific,  and  to  have  been  adeemed ; 
the  thing  given  no  longer  existing ;  this  touching  the 
legacy  the  Court  said  was  not  so  much  to  be  considered  a 
partial  ademption  as  evidence  of  her  having  deposited  it 
there  to  be  at  her  own  command. 

In  Badrick  v.  Stevens,  3  Bro.  C.  C.  431,  the  testatrix 
gave  legacies  to  be  paid,  within  three  months,  out  of  a 
bond  debt  due  to  her,  the  obligor  afterwards,  in  the  life- 
time of  the  testatrix,  paid  the  debt  and  took  up  the  bond  ; 
the  legacies  were  held  to  be  thereby  adeemed.  A  legacy 
of  WOOL  was  held  not  to  be  adeemed  by  a  transfer  by  the 
testator  of  the  stock  into  *the  joint  names  of  [  *331  ] 
himself  and  the  legatees.  (Witherby  v.  Dixon,  Coop. 
279.)  A  legacy  of  the  500/.  my  mother  and  myself  now 
have  out  on  mortgage,  is  not  adeemed  by  the  money  being 
called  in.  The  Master  of  the  Rolls  said,  "  Whether  it 
remained  out  upon  mortgage  at  the  time  of  the  testator's 
death  appears  to  me  to  be  a  matter  of  indifference,  that 
circumstance  is  no  ingredient  in  the  gift,  either  by  way  of 
condition  or  of  inherent  description."  (Le  Grice  v.  Finch, 
3  Mer.  53.) 

A  specific  legatee  of  part  of  a  sum  due  on  mortgage,  is 
bound  by  an  account  settled  between  the  mortgagee  and 
the  executor  of  the  mortgagor.  (Langley  v.  Earl  of  Oxford, 
2  Amb.  795.) 

If  a  specific  legacy  is  given  conditionally,  the  legatee, 
if  he  accepts  the  legacy,  must  fulfil  the  conditions  ;  thus : 
a  testator  gave  a  specific  bequest  to  A.,  and  directed  that 
in  consideration  of  the  bequest,  A.  should  pay  his  debts, 
and  he  made  A.  his  residuary  legatee  and  executor;  it 
was  held  that  the  payment  of  the  debts  is  a  condition 
annexed  to  a  specific  bequest :  and  that  \f  A.  accept  the 
bequest,  he  is  bound  to  pay  the  debts,  though  they  should 
far  exceed  the  amount  of  the  property  bequeathed  to  him. 
(Messenger  v.  Andrews,*  4  Russ.  478.)[a] 

[a]  Cabeen  v.  Gordon,  1  Hill's  Ch.  Rep.  55;  Morris  v.  Kent,  2  Edw.  175;  Cooper  v. 
Remsen,  3  Johns.  Ch.  Rep.  382  ;  S.  C.  5  Johns.  Ch.  Rep.  459 ;  Spofford  v.  Manning,  6 
Paige,  383. 

»Eng.  Chan.  Reps.  iii.  761. 
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PAYMENT  TO  THE  LEGATEE. 

Having  ascertained  whether  the  legacy  has  vested  or 
lapsed  ;  whether,  if  given  conditionally  the  condition  has 
been  complied  with;  and  whether  it  is  a  specific  or  a 
general  legacy,  the  next  inquiry  is,  if  the  legacy  or  any 
part  of  it  has  been  paid,  and  that  the  mode  of  payment  is 
correct. 

The  usual  manner  of  proving  the  payment  of  a  legacy 
[  *332  ]  is  *by  the  receipt  given  by  the  legacy  duty  office, 
and  signed  by  the  legatee.  If,  however,  this  cannot  be 
produced,  any  acknowledgment  from  the  party  of  having 
received  the  legacy,  or  the  evidence  of  a  witness  that  it 
has  been  paid  is  sufficient.  The  affidavit,  or  examination 
of  the  executor,  of  having  paid  the  legacy,  is  not  sufficient 
evidence,  as  he  is  an  interested  witness. 

A  legacy  in  a  foreign  country  and  coin,  as  Sicca 
rupees,  by  a  will  in  India,  if  paid  by  remittance  to  this 
country,  the  payment  must  be  according  to  the  current 
value  of  the  rupee  in  India,  without  regard  to  the  exchange 
or  the  expense  of  remittance  :  and  the  same  rule  applies 
to  other  countries.  In  the  case  cited,  the  Master  calcu- 
lated the  rupee  at  2s.  Gd.  the  rate  of  exchange.  Exceptions 
were  taken  to  his  report  that  he  ought  to  have  computed 
it  at  the  sterling  value  of  the  Sicca  rupee  in  India  and 
England.  The  exceptions  were  allowed,  and  a  reference 
directed  back  to  the  Master  to  compute  the  rupee  accord- 
ing to  current  value  of  Sicca  rupees  in  Calcutta.  (Cock- 
rell  v.  Barber,  16  Ves.  461.) 

INTEREST  ON  A  LEGACY. 

The  next  subject  of  inquiry  is  as  to  the  allowance  of 
interest  on  a  legacy.  A  legatee  may  recover  interest  for 
a  legacy,  although  he  has  given  a  receipt  in  full  for  the 
legacy,  and  although  the  principal  legacy  is  paid.  (East 
v.  Thornbury,  3  P.  W.  126.) 

The  general  rule  is,  that  where  legacies  are  given,  pay- 
able at  a  certain  time,  they  carry  interest  from  that  time, 
if  not  paid ;  (Palmer  v.  Trevor,  1  Vern.  261,)  but  they  do 
not  carry  any  interest  until  that  time,  for  interest  is  for 
[  *333  ]  delay  of  payment ;  and  consequently  *till  the  day 
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of  payment  comes,  no  interest  is  demandable.  (Hearle  v. 
Greenback,  3  Atk.  716.)[a]  And  it  is  immaterial  whe- 
ther the  legacy  vests  before  the  time  of  payment  or  not. 
(Crickett  v.  Dolby,  3  Ves.  16.)  The  time  of  payment  of 
a  legacy,  and  not  the  time  when  it  vests,  governs  the 
commencement  of  interest  upon  it,  and  the  rule  applies 
equally  to  a  legacy  given  to  an  infant,  payable  at  twenty- 
one,  as  to  an  adult.  In  Heath  v.  Perry,  3  Atk.  102,  Lord 
Hardwicke  said,  if  a  legacy  is  given  generally  at  marriage, 
or  at  twenty-one,  then  the  vesting  and  the  time  of  pay- 
ment are  the  same,  and  the  legacy  shall  not  vest  (or  carry 
interest,)  till  marriage  or  twenty-one.  Where  a  legacy 
is  actually  vested,  as  if  given  to  A.  payable  at  twenty-one, 
yet  it  shall  not  carry  interest,  unless  something  is  said  in 
the  will  that  shows  the  testator's  intention  to  give  interest 
in  the  mean  time.  See  Incledon  v.  Northcote,  3  Atk.  438, 
to  the  same  effect. 

The  exceptions  to  the  general  rule  are  the  case  of  at 
parent  and  child,  and  where,  from  the  special  circum- 
stances, an  intention  to  give  interest  clearly  appears. 
(Tyrrell  v.  Tyrrell,  4  Ves.  1.)  In  Heath  v.  Perry,  3  Atk. 
102,  Lord  Hardwicke  said,  "Let  the  testator  give  the 
legacy  how  he  will,  either  at  twenty-one,  or  marriage,  or 
payable  at  twenty-one,  or  payable  at  marriage,  and  the 
child  has  no  other  provision,  the  Court  will  give  interest 
by  way  of  maintenance,  for  they  will  not  presume  the 
father  inofficious,  or  so  unnatural,  as  to  leave  a  child  desti- 
tute." On  this  principle  maintenance  was  allowed,  where 
the  principal  and  interest  of  a  legacy  to  a  child  was  vested, 
although  interest  was  directed  to  accumulate  till  the  lega- 
tee attained  twenty-one.  (Stretch  v.  Watkins,  1  Madd. 
253.)[6]  But  the  rule  goes  no  further  than  parent  and 
child.  (Mitchell  v.  Bower,  3  Ves.  283.)  Interest  by  way 
of  maintenance  upon  *a  legacy  to  a  grandchild,  [  *334  ] 
or  a  natural  child,  cannot  be  allowed,  unless  the  testator 
has  placed  himself  in  loco  parentis.  (Perry  v.  Whitehead, 

[a]  Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.  614 ;  Ingraham  v.  Postell,  1  McCord's  Ch. 
Rep.  94.  98. 

[6]  Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.  614  ;  Hite  v.  Kite,  2  Rand.  409  ;  Quaries  v. 
Quarles,  2  Munf.  321.  But  a  legacy  to  a  child,  whose  support  and  maintenance  is 
otherwise  provided  for,  by  the  bounty  of  the  testator,  like  a  legacy  to  a  more  distant 
relative  or  to  a  stranger,  is  not  payable,  and  does  not  draw  interest,  until  one  year  after 
the  death  of  the  testator,  where  no  time  of  payment  is  prescribed  by  the  will.  William- 
son v.  Williamson,  6  Paige,  298. 
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6  Ves.  546.)[a]  In  Beckford  v.  Tobin,  1  Ves.  308,  inte- 
rest was  allowed,  by  way  of  maintenance,  to  an  illegitimate 
child,  from  the  death  of  the  testator,  on  the  manifest  inten- 
tion of  the  testator. 

This  Court  will  in  some  cases  grant  maintenance  out 
of  the  interest  of  a  legacy,  although  the  legatee  may 
never  be  entitled  to  the  legacy.  The  case  in  which  the 
Court  has  given  maintenance  has  been  where  the  fund 
being  given  to  the  children  with  survivorship  amongst 
them,  their  interest  and  the  chance  of  taking  the  whole 
as  survivor  was  equal,  and  no  other  person  interested. 
(Exparte  Kebble,  1 1  Ves.  604.)[6]  But  where  a  residue 
is  bequeathed  to  infants,  with  survivorship  amongst  them, 
in  the  event  of  death  under  the  age  of  twenty-one,  and  a 
limitation  over  upon  the  death  of  all  of  them  under  twenty- 
one,  to  another  person,  if  maintenance  is  not  directed  by 
the  will,  it  will  not  be  ordered  by  the  Court.  (Ibid.)  So 
maintenance  was  refused  upon  legacies  by  a  grandfather 
to  his  grandchildren,  at  twenty-one,  with  interest,  though 
the  father  was  not  of  ability  to  maintain  them,  the  lega- 
cies, with  the  interest,  being  given  over  in  the  event  of 
death  under  twenty-one.  (Errington  v.  Chapman,  12  Ves. 
20.)  Where  a  legacy  was  given  to  the  children  of  the 
testator's  daughter,  when  the  youngest  should  attain  the 
age  of  twenty-one  years,  maintenance  was  refused  out  of 
the  interest  of  the  legacy,  as  none  of  the  children,  then 
alive,  might  be  interested.  (Lomax  v.  Lomax,  1 1  Ves.  48.) 
The  cases  in  which  a  legatee,  who  is  not  entitled  to  the 
payment  of  his  legacy  immediately,  can  be  allowed  interest, 
in  the  mean  time,  depend  upon  particular  circumstances, 
[  *335  ]  *and  upon  the  particular  framing  of  the  will : 
and  Lord  Hardwicke  said,  there  is  hardly  one  case  that 
can  be  cited  that  is  a  precedent  for  another.  (Heath  v. 
Perry,  3  Atk.  102.) 

If  no  time  of  payment  is  directed  by  the  will,  the  rule 
of  this  Court  is  only  to  give  interest  on  general  legacies 
from  the   end  of  one  year  after   the   testator's   death. 
(Wood  v.  Penoyne,  13  Ves.  333.)[a)     A  declaration  to 
this  effect  is  always  contained  in  a  decree  for  the  admin- 
fa]  Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.  614  ;  Smith's  ex'rs  v.  Field,  6  Dana,  364. 
rll  Matter  of  Davison,  6  Paige,  136  ;  cited  Vol.  1,  p.  655,  note  [a],  quod  vide. 
[a]  Ingraham  v.  Postell,  1  McCord's  Ch.  Rep.  94.  98  ;  Shrobe  v.  Carr,  3  Munf.  10  ; 
Gillon  v.  TurnbuJl,  1  McCord's  Ch.  Rep.  146.    See  ante,  333,  note  [&]. 
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istration  of  assets.  The  general  rule  that  legacies,  where 
no  interest  is  given  by  the  will,  shall  carry  interest  at  four 
per  cent,  only,  and  from  the  end  of  one  year  after  the 
death  of  the  testator,  except  when  given  by  way  of  main- 
tenance, applies  though  the  fund  produces  more,  and  the 
interest  shall  not  be  increased  by  the  effect  of  appropria- 
tion. (Sitwell  v.  Bernard,  6  Ves.  520.)  In  Maxwell  v. 
Wettenhall,  2  P.  W.  26,  Sir  W.  Grant  decided,  that  a 
legacy  of  stock  (not  specific,)  does  not  carry  interest  from 
the  death,  and  said,  "  The  old  dicta  have  been  overturned 
by  the  modern  cases,  or  at  least  are  totally  neglected  ;" 
and  in  Benson  v.  Maude,  6  Madd.  15,  where  the  testator 
directed  his  executors,  as  soon  as  they  should  think  proper 
after  his  decease,  to  sell  as  much  stock  as  would  produce 
a  legacy  of  12,000/.,  it  was  held  that  the  legacy  was  not 
payable  until  the  end  of  a  year  after  the  testator's  death, 
and  until  payable,  of  course  no  interest  could  accrue. 

In  the  older  cases,  there  appears  to  have  been  a  dis- 
tinction as  to  the  time  when  the  interest  commenced, 
where  the  legacy  was  given  out  of  land,  and  where  out  of 
personal  estate ;  if  given  out  of  land  it  is  laid  down  that 
it  carried  interest  from  the  death  of  the  testator,  because 
land  yields  profit  ;[&]  but  if  out  of  personal  estate,  only 
from  the  end  of  *one  year,  unless  the  personal  [  *336  ] 
estate  consisted  of  mortgages,  or  a  fund  carrying  interest, 
then  it  carried  interest  from  the  death.  (Maxwell  v.  Whet- 
tenhall,  2  P.  W.  26.)  So  also  there  existed  a  distinction 
as  to  the  rate  of  interest ;  if  charged  upon  personal  estate, 
legal  interest  or  five  per  cent,  was  allowed ;  if  charged 
on  real  estate,  one  per  cent,  less  than  legal  interest. 
(Moore  v.  Moore,  3  Atk.  402.)  This  was  the  rule  in 
Lord  Hardwicke's  time,  but  it  has  long  since  been  altered, 
and  the  rule  of  the  Court,  in  cases  where  no  time  is  speci- 
fied in  the  will,  is  to  allow  interest  from  the  end  of  one 
year  after  the  death  of  the  testator,  at  the  rate  of  four 
per  cent.,  without  regard  to  the  circumstance,  whether 
the  legacy  is  payable  out  of  the  personal  or  real  estate. 
(Bryant  v.  Speke,  1  .Ves.  171.)  In  the  case  next  cited, 
the  testator  directed  the  residue  of  his  personal  estate, 
subject  to  the  payment  of  legacies,  annuities,  debts  and 
funeral  expenses,  with  all  convenient  speed,  to  be  laid  out 

[b]  This  is  still  the  rule,  in  South  Carolina.    Ingraham  v.  Postell,  1  McCord's  Chan. 
Rep.  94. 
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in  real  estates  to  be  settled  in  strict  settlement ;  and  that 
the  interest  of  such  residue  should  accumulate,  and  be  laid 
out  in  lands  to  be  settled  in  like  manner.  Various  circum- 
stances having  delayed  the  collection  and  investment  of 
the  personal  estate,  the  tenant  for  life  was  held  entitled  to 
the  interest  from  the  end  of  a  year  after  the  death  of  the 
testator.  (Sitwell  v.  Bernard,  6  Ves.  520.)  The  princi- 
ple upon  which  interest  is  computed  upon  legacies  from  a 
year  after  the  death  of  the  testator,  is  the  presumption 
that  the  property  is  got  in  at  that  time,  and  is  making 
interest.  (Bourke  v.  Richetts,  10  Ves.  333.) 

The  case  of  parent  and  a  legitimate  child  is  an  exception 
to  the  general  rule,  of  only  allowing  interest  from  the  end 
of  one  year  after  the  testator's  death.  (Lowndes  v. 
Lowndes,  15  Ves.  301  .)[a]  A  legacy  to  a  child  by  a  parent, 
[  *337  ]  carries  interest  from  the  death  of  the  testator,  *on 
account  of  the  obligation  attaching  upon  the  person  who 
gives  the  legacy,  and  because  it  is  in  the  nature  of  a  por- 
tion; (Crickett  v.  Dolby,  3  Ves.  16;  Mitchell  v.  Bower, 
3  Ves.  283  ;  Tyrrell  v.  Tyrrell,  4  Ves.  1 ;)  and,  therefore, 
interest  in  the  mean  time  is  added,  though  it  is  not  given 
in  express  terms.  (Crickett  v.  Dolby,  3  Ves.  16  ;  Incledon 
v.  Northcote,  3  Atk.  438 ;  Hearle  v.  Greenbank,  3  Atk. 
716.)  In  the  instance  of  parent  and  child  the  Court  does 
not  postpone  the  payment  of  interest  till  a  year  after  the 
death  of  the  parent ;  for  the  Court  considers  the  parent 
to  be  under  an  obligation  to  provide,  not  only  a  future, 
but  a  present  maintenance  for  his  child,  and  therefore 
holds  that  he  could  have  postponed  the  payment  only, 
from  the  incapacity  of  the  child  to  receive  it ;  that  he 
never  meant  to  deprive  him  of  the  fruit  of  the  legacy, 
which  fruit  is  the  only  maintenance,  and  which  main- 
tenance he  was  bound  to  provide.  (Crickett  v.  Dolby,  3 
Ves.  13.) 

The  exception  to  the  rule  is  not  extended  to  a  wife ; 
(Lowndes  v.  Lowndes,  15  Ves.  301  ;)  for  a  wife  is  not 
entitled  to  interest  on  a  legacy  until  the  end  of  one  year 
after  the  death  of  the  testator.  (Stent  v.  Robinson,  12 
Ves.  461. [a]  Nor  is  the  exception  extended  to  the  case  of 

[a]  See  ante,  333,  note  [b],  and  334,  note  [a]. 

[a]  But  a  legacy  to  a  widow,  in  lieu  of  dower,  draws  interest  from  the  death  of  the 
testator,  where  no  other  means  of  support  are  prescribed  by  the  will.  Williamson  v. 
Williamson,  6  Paige,  298. 
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an  illegitimate  child,  (Lowndes  v.  Lowndes,  15  Ves.  301,) 
unless  the  testator  has  placed  himself  in  loco  parentis, 
(Norman  v.  Bateson,  3  Swanst.  689,)  and  the  illegitimate 
child  is  under  the  age  of  twenty-one  years ;  (Raven  v. 
Waite,  1  Swanst.  553,  and  see  561,  n. ;)  or  if  a  daughter 
under  that  age,  and  unmarried,  in  which  cases  interest  is 
allowed  from  the  death  of  the  testator.  The  exception 
to  the  rule  does  not  extend  to  adult  illegitimate  children, 
(Raven  v.  Waite,  1  Swanst.  553,  and  see  561,  n.)  nor  to 
illegitimate  children  who  are  married. 

In  Clark  v.  Sewell,  3  Atk.  99,  it  is  said,  that  where  a 
legacy  is  *ordered  to  be  a  satisfaction  of  a  debt,  [  *338  ] 
the  Court  always  gives  interest  from  the  testator's  death. 

Having  shown  from  what  time  interest  on  a  legacy  is 
to  commence,  the  rate  of  interest  is  the  next  subject  of 
inquiry.  If  the  testator  has  fixed  a  rate  of  interest,  of 
course  that  is  decisive.  If  he  bequeaths  the  legal  interest 
of  a  sum  of  money,  or  a  sum  of  money  with  legal  interest, 
the  Court  allows  five  per  cent.  If  the  will  of  the  testator 
is  silent,  the  rule  of  the  Court,  as  before  incidentally 
mentioned,  is  to  give  interest  at  the  rate  of  four  per  cent., 
and  a  direction  to  that  effect  is  inserted  in  all  decrees  for 
the  administration  of  assets. 

This  rule  is  varied  where  the  testator  died  abroad,  and 
his  property  is  invested  there  by  a  resident  executor,  at  a 
higher  rate  of  interest  than  four  per  cent.  In  Holland  v. 
Hughes,  3  Mer.  685,  a  testator  in  India  bequeathed  a  sum 
of  Sicca  rupees  to  his  wife  for  life,  with  remainder  to  his 
children,  and  appointed  his  wife  executrix.  The  wife 
invested  the  money  in  Indian  securities,  producing  a  large 
rate  of  interest,  and  afterwards  came  to  England  with  her 
only  child,  an  infant.  It  was  held  on  a  bill  filed  by  the 
infant,  that  the  widow  was  not  compellable  to  refund  the 
excess  of  interest  received  by  her  beyond  what  the  legacy 
would  have  produced  if  invested  in  the  English  funds ; 
but  the  court  ordered  the  money  to  be  remitted  to 
England,  and  laid  out  in  three  per  cent,  annuities  ;  but  if 
there  is  an  executor  in  this  country,  and  assets,  and  the 
legatee  files  a  bill  here,  he  is  only  entitled  to  four  per 
cent,  interest,  and  not  to  Jamaica  interest  (six  per  cent.), 
although  the  legacy  is  given  in  the  currency  of  Jamaica, 
where  the  testator  resided.  Sir  Wm.  Grant  said,  "  I  can- 
not presume  that  the  English  executor  made  Jamaica 
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[  *339  ]  interest,  or  that  the  property  *in  the  hands  of 
the  executor  in  England  is  carrying  Jamaica  interest." 

The  Master,  in  computing  subsequent  interest  on  a 
legacy,  does  not  calculate  interest  on  the  amount  of  the 
principal  and  interest  found  due  by  his  report,  but  only  on 
the  principal  money,  and  the  circumstance  of  mortgagees 
in  possession,  paying  themselves  off  principal  and  interest 
out  of  the  rents  and  profits,  does  not  entitle  the  legatees 
and  annuitants  to  stand  in  their  place,  as  against  the 
estate,  so  as  to  claim  interest  on  the  amount  found  due 
to  them  by  the  Master's  report.  (Creuse  v.  Hunter,  2 
Ves.  160.) 

But,  although  the  Court  will  not  allow  compound  inter- 
est on  a  legacy,[a]  yet  if  payments  are  made  from  time 
to  time,  the  legatee  may  set  them  off  against  the  interest 
due  on  the  legacy.  In  Thomas  v.  Montgomery,a  2  Sim. 
348,  the  Duke  of  Queensbury  left  legacies  to  be  paid 
within  three  months  after  his  decease.  The  duke  died 
in  December,  1810;  in  August,  1817,  a  reference  was 
made  to  compute  interest  on  the  legacies  from  the  date 
of  a  former  report,  and  to  add  the  same  to  the  amount  of 
what  the  Master  had  then  reported  to  be  due  for  the 
principal  and  interest  of  such  legacies ;  and  he  was  to 
ascertain  one-fourth  part  of  what  was  due  to  each  of  the 
legatees  on  account  of  their  legacies  and  interest,  and  so 
much  of  a  certain  fund  in  court,  sufficient  to  raise  what 
the  Master  should  certify  to  be  such  one-fourth  part,  was 
to  be  sold,  and  paid  to  the  persons  the  Master  should 
certify  to  be  entitled  thereto.  In  January,  1818,  the 
Master  reported  what  was  due  for  interest  on  the  legacies, 
and  added  the  amount  to  the  principal,  and  then  stated 
what  was  one-fourth  part  of  the  aggregate  sum.  That 
fourth  part  was  afterwards  paid.  By  another  order  of 
the  21st  May,  1824,  the  Master  was  directed  to  take  an 

(a)  A  legatee  being  entitled  to  a  residuary  bequest,  which  the  executor  was  directed 
by  the  will  to  make  productive,  he  is  liable  for  compound  interest,  to  be  calculated  (the 
circumstances  considered,)  with  biennial  rests.  Smith  v.  Lampson,  8  Dana,  73.  As  a 
general  rule,  however,  a  trustee  is  chargeable  with  compound  interest,  only  in  cases  of 
gross  delinquency.  Clarkson  v.  Depeyster,  1  Hopk.  424.  As  where  the  trustee  refuses 
to  account.  Myers  v.  Myers,  2  M'Cord's  Ch.  Rep.  214.  266.  Or  where  he  has  used 
the  money  for  his  own  purposes.  Schiefflin  v.  Stewart,  1  Johns.  Ch.  Rep.  620.  Though, 
in  cases  of  the  latter  kind,  it  has  been  said,  that  the  ground  of  this  allowance  is,  the 
actual  or  presumed  gain  of  the  trustee,  by  the  use  of  the  funds;  and  th.it  where  cir- 
cumstances forbid  the  presumption  of  gain  by  him,  it  will  not  be  allowed.  Ringgold 
v.  Ringgold,  1  Har.  &  Gill,  11. 

»Eng.  Chan.  Reps.  ii.  450. 
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^account  of  what  remained  due  to  the  legatees,  for 
principal,  in  respect  of  their  legacies,  at  the  date  of 
his  report  of  January,  1818,  after  deducting  the  payment 
then  made,  from  the  amount  of  the  principal  and  interest, 
as  found  by  the  last-mentioned  report  j  and  to  compute 
interest  upon  what  he  should  find  to  be  so  remaining  due 
to  the  legatees,  after  such  deduction,  and  to  add  such 
interest  to  what  he  should  find  to  have  remained  due  to 
such  legatees,  down  to  the  date  of  his  report,  to  be  made 
in  pursuance  of  that  order.  It  appeared  by  the  report 
made  in  obedience  to  this  last  order,  that  the  Master,  in 
taking  the  account  directed  by  it,  had  ascribed  the  pay- 
ment made  under  the  order  of  August,  1817,  in  discharge, 
first,  of  interest  then  due  on  the  legacies,  and  then  of 
so  much  of  the  principal  as  that  payment  would  extend 
to  discharge.  To  this  report  an  exception  was  taken  by 
the  residuary  legatees,  who  were  defendants.  It  was  held, 
that  the  payment  ought  to  be  applied  first  in  discharge 
of  the  whole  of  the  interest  on  the  legacies,  and  then  in 
the  reduction  of  the  one-fourth  of  the  principal. 

In  the  same  state  of  facts  which  contains  an  account 
of  the  legacies  given  by  the  testator,  should  be  incor- 
porated the  annuities  given  by  him.  The  leading 
distinction  between  a  legacy  and  an  annuity,  is  as  to  the 
time  from  whence  the  payment  commences.  It  has  been 
shown  that  interest  on  a  legacy  is  only  payable  at  the 
end  of  one  year  after  the  death  of  a  testator,  but  the  rule 
does  not  apply  to  an  annuity. 

The  will  bequeathing  the  annuity  usually  fixes  the  time 
when  the  first  payment  is  to  be  made.  Where  an  annuity 
is  given  by  will,  with  a  direction  that  it  shall  be  paid 
monthly,  the  first  payment  is  to  be  made  at  the  end  of  a 
month  after  the  testator's  death.  (Houghton  v.  Franklyn,a 
1  S.  &  S.  390.)  If  no  time  of  payment  is  *men-  [  *341  ] 
tioned,  the  annuity  is  payable  from  the  death  of  the 
testator,  so  that  the  first  year's  annuity  is  paid  at  the  end 
of  a  year.[a]  In  this  an  annuity  differs  from  a  legacy, 

[a]  Hall  v.  Hall.  2  M'Cord's  Ch.  Rep.  281.  Bat  where  an  annuity  was  left  to  the 
wife,  payable  annually,  or  in  any  way  she  may  wish,  the  court  ordered  it  to' be  paid  quar. 
terly  in  advance.  Ibid.  But  where  a  sum  of  money  was  secured  by  bond,  to  a  widow, 
in  consideration  of  her  relinquishing  her  dower,  payable  on  a  certain  day  in  each  year 
of  her  life,  it  was  held  that  this  was  an  annuity  not  subject  to  apportionment.  Tracy 
v.  Strong,  2  Conn.  659. 

•Eng.  Chan.  Reps.  i.  199, 
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where  interest  only  commences  from  the  end  of  one 
year. 

Where  the  annuity  was  given  by  will  out  of  land  in 
Ireland  to  a  wife,  and  the  testator,  and  the  wife  and 
trustee  resided  in  England,  the  annuity  was  ordered  to 
be  paid  in  England,  and  the  estate  to  bear  the  charge  of 
the  return..  (Wallis  v.  Brightwell,  2  P.  W.  88.) 

If  the  annuitant  die  before  the  day  of  payment,  no  part 
of  the  annuity  is  payable,  the  same  not  being  apportioned. 
In  Webb  v.  Lord  Shaftesbury,  11  Ves.  361,  an  applica- 
tion was  made  by  the  representatives  of  an  annuitant  for 
one  year's  annuity  due  25th  March ;  the  annuitant  died 
between  Lady-day  and  Midsummer;  no  claim  was  made 
for  a  proportion  from  Lady-day,  as  annuities  are  not 
apportionable.[6] 

If  the  annuity  is  in  arrear,  it  is  not  the  practice  to 
compute  interest  on  such  arrears.  Thus,  supposing  an 
annuity  of  100/.  to  be  in  arrears  for  five  years,  whereby 
500/.  would  be  due,  no  interest  would  be  computed  on 
the  sum  of  500/.  either  on  the  first  report,  or  on  a 
reference  back  to  compute  subsequent  interest  on  debts 
and  legacies.  It  appears,  however,  from  some  of  the  old 
cases,  that  where  the  delay  of  payment  has  been  long 
and  obstinate,  that  the  Court  sometimes  gave  interest  on 
the  arrears  of  an  annuity ;  (Stapleton  v.  Conway,  1  Ves. 
427;  Duke  of  Bedford  v.  Coke,  2  Ves.  116;)  or  on  a 
very  special  case,  on  arrears  of  jointure.  (Anon.  2  Ves. 
662.)  But  such  can  scarcely  be  considered  the  law  of 
the  Court,  as,  under  strong  circumstances,  the  Court  con- 
sidered that  it  had  no  power  to  vary  the  general  rule. 
(Bedford  v.  Coke,  2  Ves.  167,  n.)  In  the  case  last  cited, 
the  Master  reported  22,000/.  due  to  the  Duchess  of 
Wharton  for  arrears  of  her  annuity;  the  decree  was 
[  *342  ]  dated  *in  1743,  and  directed  the  estates  to  be  sold ; 
they  were  not  sold,  but  in  consequence  of  the  discovery 
of  mines,  ultimately  there  was  a  large  residue,  after 

[fc]  But,  where  a  donee,  (o  whom  the  dividends  of  bank-stock  were  given  for  life,  for 
his  maintenance,  "  to  be  paid  yearly,  as  they  shall  be  received  from  the  bank,"  died  a 
few  days  before  a  serni-atinnal  dividend  was  declared,  the  court  decreed  that  the  divi- 
dend should  be  apportioned,  and  that  the  amount  which  had  accrued  at  the  donee's 
death,  should  be  paid  to  his  executor.  Ex  parte  Rulledge,  Harp.  Eq.  Rep.  65.  And 
Where  the  testator  bequeathed  an  annuity,  to  be  paid  on  the  first  of  March  in  every  year, 
and  he  died  in  September,  the  Court  held,  that  the  legatees,  on  the  first  of  March,  after 
the  testator's  death,  should  be  paid  a  proportion  of  the  annuity,  equal  to  the  time  which 
had  run  after  the  testator's  death.  Waring's  ex'r  v.  Purcell's  ex'r»  1  Hill's  Ch.  Rep.  199. 
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paying  every  thing.  The  duchess  applied  for  interest  on 
the  22,000/.,  stating  specially  that  she  had  been  obliged 
to  borrow  money  for  her  support.  Upon  full  considera- 
tion, Lord  Hardwicke  decided  that  the  Court  had  no 
power  to  make  the  order. 

In  the  distribution  of  assets,  where  there  is  not  sufficient 
for  all  legacies  and  annuities,  they  must  all  abate ;  the  annu- 
ities, being  valued,  become  legacies  of  the  value  ;  and  the 
annuitant  receives  in  proportion  to  the  value  set  upon  the 
annuity.  The  annuity  is  valued  on  the  calculation  of  an 
actuary,  without  reference  to  health,  probability  of  life, 
&c.  &c.  (Ex  parte  Thistlewood,  1 9  Ves.  250.)  In  bank- 
ruptcy it  is  often  necessary  to  value  an  annuity.  (See 
ex  parte  Whitehead,  1  Mer.  127.)  And  in  the  case  of 
common  personal  annuities,  after  a  bankruptcy,  a  value 
is  set  upon  them,  and  a  dividend  paid  in  respect  of  the 
sum  thus  ascertained.  (Exparte  Artis,  2  Ves.  489.)  Thus, 
suppose  an  annuity  of  50/.  was  given,  together  with  a 
legacy,  and  the  assets  were  only  sufficient  to  pay  10s.  in 
the  pound,  and  the  annuity  was  valued  at  1000/.,  the 
annuitant  would  receive  10s.  in  the  pound  on  the  1000/., 
in  the  same  manner  as  if  a  legacy  of  1000/.  had  been 
bequeathed  to  him. 

The  state  of  facts,  as  to  the  legacies  and  annuities, 
forms  one  of  the  foundations  for  the  Master's  report. 

When  the  inquiries  directed  by  a  decree  for  the  admi- 
nistration of  assets  have  been  satisfied,  the  Master  makes 
his  report.  When  the  date  of  the  report  is  fixed,  the 
interest  is  computed  on  those  claims  carrying  interest. 
The  report  states  the  insertion  of  the  advertisements  for 
creditors  to  come  in  and  prove  their  debts ;  that  the  time 
limited  by  *the  last  advertisements  has  expired ;  [  *343  ] 
that  several  creditors  have  come  in  and  proved  their  debts. 
The  report  then  states  the  bequests  made  by  the  testator's 
will,  what  legacies  have  been  paid,  and  what  remain 
unpaid;  it  also  states  the  executor's  accounts.  In  the 
body  of  the  report,  only  the  results  of  the  receipts  and 
payments  and  the  balance  are  given.  In  the  schedule, 
the  details  of  the  receipts  and  payments,  as  allowed  in 
the  charge,  and  discharge,  are  set  forth.  The  creditor's 
charges  which  have  been  allowed  are  stated  in  the  sched- 

o 

ule  to  the  report.     If  there  are  different  classes  of  credi- 
tors, their  charges  are  stated  in  different  schedules  ;  thus, 
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the  first  schedule  contains  a  list  of  the  judgment  debts ; 
the  second  schedule,  a  list  of  bond  debts  ;  the  third  sched- 
ule, a  list  of  simple  contract  debts.  If  any  special 
circumstance  is  necessary,  it  is  stated  in  the  report. 

If,  on  the  hearing  on  further  directions,  there  is  suffi- 
cient to  pay  the  creditors  in  full,  it  is  only  necessary  to 
compute  subsequent  interest  on  the  debts  carrying 
interest,  and  legacies.  If  the  fund  is  insufficient,  the 
same  is  apportioned  ;  a  state  of  facts,  showing  the  amount 
which  the  fund  will  give  to  each  creditor,  is  brought  in ; 
and  the  report  finds  that  the  several  debts  reported  due 
from  the  said  testator,  with  interest  thereon,  amount  in 

the  whole  to  the  sum  of /. ;  and  that  a  sum  of  stock, 

directed  to  be  sold,  produced /.,  and  that  it  will  be 

sufficient  to  apportion  to  the  said  several  creditors  6s.  Sd. 
and  a  fraction  in  the  pound  on  the  amount  of  their 
respective  debts,  and  the  interest  due  thereon,  up  to  the 

day  of  ;  and  finds,  there  was  due  and  owing 

to  the  several  persons  thereinafter  named,  in  respect  of 
their  debts,  and  stated  in  the  first  part  of  the  schedule  to 
this  report,  the  several  sums  mentioned  and  set  forth  in  the 
first  column  thereof:  and  that  the  subsequent  interest  on 
[  *344  ]  such  of  the  said  debts  as  carry  interest,  Respect- 
ively, calculated  to  the  said  day  of ,  is  also 

stated  and  set  forth  in  the  said  first  column ;  and  that 
the  amount  of  the  principal  and  interest  of  such  debts  is 
stated  and  set  forth  in  the  second  column  thereof;  and 
that  the  said  Master  has  proceeded  to  apportion  the  said 
fund,  and  the  apportionment  in  respect  of  such  several 
debts,  and  the  subsequent  interest  thereon,  is  stated  and 
set  forth  in  the  third  column  of  the  said  schedule  to  the 
said  report  annexed.  The  schedule  is  in  the  following 
form : — 
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FORM  OF  SCHEDULE. 

FIRST  PART. 


Amount  of 
debt  reported 
and  subse- 
quent interest. 

Total. 

Apportion- 
ment. 

Due  to  on  the  separate  bond  of 
the     testator,    dated    day    of 

£    s.    d. 

0 

600    0    0 

£.    $.    d. 

600    0    0 

£    s.    d. 

200  17    9 

Due  to  on  bond  of  the  testator, 
dated  day  of  ,  1001.  with 

205  15  11 

i 

And  for  subsequent  interest  on   100Z. 

Due    to    surviving1    partner    of    , 
for  goods  sold  and  delivered  

30    7     6 
23    8    3 

S236     3    5 
23     8    3 

79     1     6 
7  16    8 

9  12    9 

9     12  9 
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If  there  are  several  classes  of  debts,  they  should  be  put 
into  separate  schedules ;  and,  if  numerous,  it  is  con- 
venient to  arrange  the  creditors  in  each  schedule  alpha- 
betically. 

If  a  creditor's  charge  is  allowed,  and  the  fund  out  of 
which  he  is  to  be  paid  is  sufficient,  he  need  concern  him- 
self no  further  than  to  see  that  it  is  included  in  the  sched- 
ule to  the  report.  If  the  Master  disallow  the  charge  alto- 
gether, or  in  part,  the  creditor  leaves  objections  to  the 
Master's  *report,  and  obtains  an  order,  as  of  [  *345  ] 
course,  for  liberty  to  except,  and  he  then  may  file  excep- 
tions. If  he  happens  to  be  a  party  as  well  as  a  creditor, 
he  may  except  without  obtaining  an  order  for  liberty  to 
do  so. 

If  the  fund  is  insufficient  to  pay  all  the  creditors  in  full, 
it  will  depend  upon  that  fund  and  upon  each  particular 
creditor's  debt,  whether  his  debt  will  be  paid  in  full,  or  be 
subject  to  abatement,  or  whether  he  will  lose  it  altogether ; 
into  which  subject  we  have  already  inquired. 

27* 
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CHAPTER  XXXI. 

INTEREST. 

Compound  interest,  346.    Subsequent  interest,  347.    Periodical  rests,  349. 

IN  treating  on  debte  and  legacies,  the  subject  of  interest 
has  been  anticipated.[a]  It  will  be  necessary,  however,  to 
add  a  few  remarks  to  those  incidentally  brought  to  the 
attention  of  the  reader;  first  as  to  compound  interest. 
In  Morgan  v.  Mather,  2  Ves.  15,  the  Commissioners  said 
that  compound  interest  might  be  allowed  in  the  case  of  a 
contract  for  it,  either  expressed,  or  to  be  inferred  from  the 
nature  of  the  dealings  between  the  parties,  as,  if  it  is 
according  to  the  course  of  their  trade.  But  it  must  not 
be  an  antecedent  contract,  for  although  accounts  might 
be  settled  half-yearly,  and  interest  be  allowed  against  the 
whole  of  the  balance,  except  as  to  real  security,  yet  com- 
pound interest  could  not  be  taken  under  an  antecedent 
contract.  (Beavan,  Exparte,  9  Ves.  223.)  It  is  the 
practice  in  the  Master's  office,  in  taking  the  subsequent 
account  of  a  mortgagee,  only  to  compute  interest  on  the 
principal  sum,  and  not  on  the  cost  nor  on  the  interest. 
See  vol.  I.  541. [6] 

In  taking  accounts  before  the  Master,  unless  the  decree 
directs  the  Master  to  make  annual,  or  other  perodical 
rests,  compound  interest  is  only  computed  on  debts  due 
on  mortgage ;  thus,  supposing  the  Master,  by  his  report, 
finds  that  there  is  1000/.  due  for  principal,  and  100/.  for 
interest  on  a  mortgage  security,  and  150/.  for  costs,  and 
it  is  referred  back  to  him  to  compute  subsequent  interest, 
the  same  is  computed,  not  only  on  the  principal  sum  of 
1000/.  but  also  on  the  sums  of  100/.  for  interest,  and  150/, 
for  costs ;  but  if  it  is  referred  back  to  him  to  compute 
subsequent  interest  on  a  bond,  or  other  specialty  debt,  or 
[  *347  ]  on  *legacy,  the  same  is  only  computed  on  the 
principal  money,  and  not  on  the  interest ;  thus,  suppose 

[a]  See  ante,  307,  and  note  [a] ;  333,  and  notes  [a]  and  \b] ;  334,  and  notes  [a]  and 
\l>] ;  335,  and  notes  [a]  and  [6] ;  336,  and  note  [a] ;  337,  and  note  [a] ;  339,  and  note  [oj. 
[6]  See  Vol.  I.,  p.  539,  note  [cj. 
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the  Master  had  found,  by  his  first  report,  1000/.  due  for 
principal,  and  100/.  for  interest  on  bond,  on  his  further 
report  he  would  only  calculate  interest  on  the  1000/.  and 
not  on  the  100/.  (See  Perkins  v.  Baynton,  1  Bro.  C.  C. 
573.) 

The  reason  of  the  distinction  is,  that  in  the  case  of  a 
mortgage,  the  Court  orders  payment  on  a  given  day,  and 
if  the  time  is  extended,  it  is  a  favour  to  the  mortgagor, 
and  it  is  only  granted  upon  his  paying  subsequent  interest 
on  the  whole  of  the  sum,  which  he  ought  to  have  paid  on 
the  day  fixed  by  the  Court.  (See  Creuse  v.  Hunter,  2  Ves. 
157.)[a] 

Although  after  the  Master  has  made  his  report  certify- 
ing what  is  due  to  the  mortgagee  for  principal,  interest, 
and  costs,  the  whole  amount  carries  subsequent  interest, 
yet  in  taking  the  account  in  the  Master's  office,  prior  to 
the  first  report,  the  interest  on  the  mortgage  cannot  be 
converted  into  principal,  to  carry  interest,  unless  the  mort- 
gagor, by  a  further  mortgage,  or  a  letter  or  writing  under 
his  hand  agrees  to  make  it  principal.  In  Brown  v.  Bark- 
ham,  1  P.  W.  652,  it  was  held,  that  where  the  mortgagor 
signed  an  account,  whereby  so  much  was  admitted  to  be 
due  for  interest,  that  that  sum  would  not  carry  interest, 
unless  the  mortgagor,  by  a  letter  or  writing  under  his  hand 
agreed  to  make  it  principal.(l) 

Subsequent  interest  is  only  computed  upon  those  sums 
upon  which  interest  has  been  computed  up  to  the  date  of 
the  report,  and  not  upon  debts  not  carrying  interest. 
(Creuse  v.  Hunter,  2  Ves.  166.)  Lord  Mansfield,  speak- 
ing of  the  doctrine  of  courts  of  equity,  as  to  interest,  says : 
"  The  cases  in  which  the  *Court  has,  on  further  [  *348  ] 
directions,  given  interest  on  demands  not  carrying  interest 
in  their  nature  are,  either  cases  in  which  interest  has  not 
been  given  by  the  decree,  because  the  circumstances  which 
made  it  proper  could  not  appear  before  the  report ;  or 
where  subsequent  interest  is  given,  in  respect  of  gross 
and  wilful  misconduct,  subsequent  to  a  decree  or  order  for 
payment,  by  delaying  the  execution  of  it.  But  the  single 

(1)  This  is  a  dictum  by  Lord  Parker:  but  see  Boddam  v.  Riley,  2  Bro.  C.  C.  2 ; 
Macarthy  v.  Llandaff,  1  Ba.  &  Be.  373:  Clancarty  v.  Latouche,  ib.  420,  1  Ves.  496.  2 
Ves.  471. 

[a]  See  Vol.  I.,  p.  541,  note  [*]. 
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circumstance  that  the  demand  is  liquidated  by  the  report, 
or  any  delay  that  might  have  been  prevented  by  the  dili- 
gence of  the  party  claiming  interest,  or  which  is  the  neces- 
sary consequence  of  the  nature  of  the  jurisdiction,  is  not 
considered  a  sufficient  ground  to  charge  the  other  party 
with  interest."  (Creuse  v.  Hunter,  2  Ves.  169,  n.) 

Subsequent  interest  is  only  computed  upon  principal 
sums  carrying  interest,  and  not  upon  the  amount  found 
due  by  the  Master's  report,  for  principal  and  interest, 
except  in  the  case  of  a  mortgage,  where  subsequent  inter- 
est is  computed  on  the  whole  sum  found  due  for  principal, 
interest,  and  costs.  If  the  Master  has  found  1000/.  due 
on  bond,  and  100/.  for  interest,  subsequent  interest  is  only 
computed  on  the  principal  sum  of  WOOL  So  if  the  report 
find  a  party  entitled  to  a  legacy  of  1000/.  and  200/.  for 
interest,  subsequent  interest  is  only  computed  on  the  1000/. 
If  the  Master's  report  finds  500/.  due  for  arrears  of  an 
annuity,  no  subsequent  interest  can  be  computed  on  such 
sum.  So,  where  the  interest  of  WOOL  or  other  sum  is 
given  to  A.  for  life,  and  the  Master  finds  500/.  for  interest, 
that  sum  does  not  carry  subsequent  interest. 

Interest  is  not  payable  on  a  sum  recovered  on  a  lost 
policy,  from  a  life  insurance  company.  (Bushman  v.  Mor- 
gan,3 5  Sim.  635.)  Neither  is  interest  allowed  on  arrears 
of  past  maintenance,  nor  on  arrears  of  a  jointure.  (Mel- 
lish  v.  Mellish,  14  Ves.  516.) 

[  *349  ]  *In  directing  an  account,  the  Court  sometimes 
orders  the  Master  to  make  periodical  rests,  the  effect  of 
which  is,  at  every  rest,  to  convert  the  interest  into  prin- 
cipal, and  to  compute  subsequent  interest  upon  such 
interest,  as  well  as  upon  the  principal  money.  Periodical 
rests  are  chiefly  directed  in  taking  an  account  against  a 
trustee,  or  executor  improperly  dealing  with  the  trust  estate, 
against  a  mortgagee  in  possession,  or  sometimes  as  between 
vendor  and  purchaser. 

The  Master  has  no  power  to  make  rests,  unless  directed 
by  the  decree.  In  Webber  v.  Hunt,  1  Madd.  13,  this 
point  was  decided  in  respect  of  an  account  against  a 
mortgagee,  and  the  principle  of  the  decision  is  applicable 
to  all  cases. 

When,  at  the  time  the  mortgagee  enters  into  posses- 
sion, there  is  an  arrear  of  interest  due  to  him,  the  Court 

•Eng.  Chan.  Reps.  vii.  564. 
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will  not  order  the  Master  to  make  rests.  (Davis  v.  May, 
Coop.  238,  Idem.  19  Ves.  384,  a.) 

In  Donovan  v.  Fricker,a  1  Jac.  165,  a  purchase  was  set 
aside  for  fraud,  and  the  purchaser  was  decreed  to  pay  an 
occupation  rent,  receiving  back  his  purchase  money  with 
interest ;  and  there  being  a  considerable  excess  of  rent, 
above  the  interest,  annual  rests  were  directed  to  be  made 
in  the  accounts,  until  the  excess  of  the  rents  should  liqui- 
date the  principal. 

In  Robinson  v.  Cummings,  2  Atk.  410,  the  Court  direct- 
ed annual  rests  in  an  account  of  the  rents  of  the  real  estate, 
but  not  of  the  personal :  and  in  Raphael  v.  Boehm,  13 
Ves.  407,  half-yearly  rests  were  ordered.  For  the  manner 
in  which  annual  rests  are  made,  in  the  Master's  office,  the 
reader  is  referred  to  Raphael  v.  Boehm,  11  Ves.  92, 
where  the  subject  was  fully  discussed  on  exceptions  to  the 
Master's  report. 

*Eng.  Chan.  Reps.  iv.  77. 


350 


CHAPTER  XXXII. 

INQUIRIES  BEFORE  THE  MASTER. 

As  to  an  heir  at  law,  or  next  of  kin,  and  how  prosecuted,  350.  How  personal  property 
distributed,  351.  What  constitutes  a  domicil.  351.  Reference  to  appoint  new 
trustees,  353.  Proceedings  upon  the  same,  353. 

A  REFERENCE  to  the  Master  to  ascertain  who  is  the 
heir-at-law  of  a  deceased  person,  or  who  are  the  next  of 
kin  of  an  intestate,  is  of  frequent  occurrence,  and  both 
inquiries  are  sometimes  united  in  one  decree.  In  satis- 
fying these  inquiries,  advertisements  are  inserted  for  the 
heir-at-law,  or  for  the  next  of  kin,  to  come  in  and  prove 
their  claims  before  the  Master.  If  both  inquiries  are 
directed  by  the  same  decree,  separate  advertisements  are 
inserted,  one  for  the  heir-at-law,  the  other  for  the  next  of 
kin.  These  advertisements,  like  those  for  creditors,  are 
general  and  peremptory,  and  are  inserted  in  the  same 
manner. 

Any  person  who  believes  himself  to  sustain  either  of 
these  characters,  may  bring  in  a  claim  supported  by  the 
necessary  evidence.  A  person  claiming  as  heir-at-law, 
brings  in  a  pedigree  showing  his  title.  This  pedigree  is 
proved  by  registers  of  burials  and  births,  duly  verified,  and 
the  parties  named  in  the  certificates  must  be  identified 
with  the  persons  through  whom  the  claimant  derives  his 
title.  Where  it  is  impossible  to  obtain  this  strict  proof  of 
pedigree,  entries  in  family  Bibles,  inscriptions  on  tomb- 

*351  ]  stones,  *and  even  the  declarations  of  relatives, 
are,  under  circumstances,  received  as  evidence.  The 
succession  to  real  property  is  regulated  by  the  laws  of  the 
country  where  the  land  lies.  (Broodie  v.  Barry,  2  V.  & 
B.  13L) 

If  a  party  seeks  to  establish  his  claim  as  one  of  the 
next  of  kin  of  an  intestate,  he  carries  in  a  charge  showing 
his  relationship  to  the  intestate.  This  is  supported  by 
the  same  evidence  as  a  pedigree.  If  any  other  claimant 
has  established  the  genealogy  down  to  a  certain  person, 
any  claimant  may  take  up  his  proof  from  that  point. 

As  the  personal  property  of  an  intestate  is  regulated  by 
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the  laws  of  the  country  in  which  he  was  domiciled,  and 
not  by  those  of  the  place  where  the  property  was  situated, 
(Broodie  v.  Barry,  2  V.  &  B.  131,)  it  becomes  important 
to  ascertain  what  constitutes  a  domicil. 

In  the  case  of  a  person  dying  intestate,  having  property 
in  different  places,  and  subject  to  different  laws,  the  law 
of  each  place  does  not  regulate  the  distribution  of  property 
situated  there :  there  can  be  but  one  law  (so  decided  by 
the  Lords) ;  you  must  fix  the  place  of  the  domicil,  and  the 
law  of  that  country  where  the  domicil  is,  decides  the  point, 
wherever  the  property  may  be  situated.  (Bemfide  v.  John- 
stone,  3  Ves.  198.)[a] 

The  succession  to  the  personal  estate  of  an  intestate  is 
regulated  by  the  law  of  that  place  which  was  his  domicil 
at  the  time  of  his  death.  For  that  purpose  there  can  be 
but  one  domicil,  and  the  lex  loci  rei  sitce  does  not  prevail. 
The  mere  place  of  birth  or  death  does  not  constitute  the 
domicil.  The  domicil  of  origin,  which  arises  from  birth 
or  connexions,  remains  until  clearly  abandoned  and  another 
taken.  (Somerville  v.  Somerville,  5  Ves.  785.)  The 
Master  of  the  Rolls,  in  giving  judgment  in  the  last  case 
said,  "  The  first  rule  is,  that  the  succession  to  the 
^personal  estate  of  an  intestate,  is  to  be  regulated  [  *352  ] 
by  the  law  of  the  country  in  which  he  was  a  domiciled  inha- 
bitant at  the  time  of  his  death,  without  any  regard  what- 
ever to  the  place  either  of  birth  or  the  situation  of  the 
property  at  that  time.  The  next  rule  is,  that  though  a 
man  may  have  two  domicils  for  some  purposes,  he  can 
only  have  one  for  the  purpose  of  succession.  The  third 
rule  is,  that  the  forum  originalis,  or  the  domicil  of  origin, 
is  to  prevail  until  the  party  has  not  only  acquired  another, 
but  has  manifested  and  carried  into  execution  an  intention 
of  abandoning  his  former  domicil,  and  taken  another  as 
his  sole  domicil.  I  speak  of  the  domicil  of  origin,  rather 
than  that  of  birth  ;  for  the  mere  accident  of  birth  at  any 
particular  place  cannot,  in  any  degree,  affect  the  domicil. 
If  the  son  of  an  Englishman  is  born  on  a  journey  in  foreign 
parts,  his  domicil  would  follow  that  of  his  father.  A  new 
domicil  cannot  be  acquired  during  pupilage,  or  until  the 

[a]  For  a  full  discussion  of  this  question,  and  an  examination  of  all  the  authorities 
bearing  upon  it ;  see  Price  v.  Dewhurst,  8  Sim.  279,  (11  Eng.  Ch.  Rep.  437;)  S.  C.  2 
Lend.  Jurist,  1006  5  S>  C,  on  appeal  to  the  Lord  Chancellor,  4  Myl.  &  Cr.  76. 
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person  is  sui  juris.     (Somerville  v.  Somerville,  5  Ves. 

7860(1). 

A  native  of  Scotland  domiciled  in  England,  having  per- 
sonal property  only,  executed  during  a  visit  to  Scotland 
and  deposited  there  a  will  prepared  in  the  Scotch  form, 
and  died  in  England :  htld  that  the  will  was  to  be  con- 
strued according  to  the  English  law.  (Anstruther  v. 
Chalmer,a  2  Sim.  1.  See  further  as  to  domicil,  Munroe  v. 
Douglas,  5  Madd.  379.  Potinger  v.  Wightman,  3  Mer. 
69.  Campbell  v.  Graham,b  1  R.  &  M.  453.; 

Where  the  claim  of  the  next  of  kin  is  raised  on  the 
record,  and  one  person  is  in  that  character  a  party,  other 
persons,  found  by  the  Master  to  be  next  of  kin,  may  be 
heard  by  the  Court,  though  not  parties ;  but  where  the 
claim  is  not  raised  on  the  record,  and  none  of  the  next  of 
[  353  ]  *kin  are  in  that  character  parties  to  the  cause, 
there  must  be  a  supplemental  bill  to  bring  them  before  the 
Court.  (Waite  v.  Temple,0  1  S.  &  S.  319.) 

Creditors  and  next  of  kin  going  in  before  the  Master,  to 
establish  their  claim,  as  such,  pay  the  expenses  of  so  doing ; 
but,  if,  after  having  established  their  claims  they  are  per- 
mitted to  mix  in  the  cause,  as  if  they  had  been  parties, 
then  in  respect  of  such  proceedings,  they  may  be  entitled 
to  their  costs.  (Waite  v.  Waite,  6  Mad.  110.) 

When  all  the  claims  have  been  disposed  of,  the  Master 
makes  his  report,  and  the  cause  is  heard  on  further  direc- 
tions, and  the  fund  is  directed  by  the  order  made  on  such 
hearing,  to  be  apportioned  amongst  the  persons  found 
entitled. 

TO  APPOINT  NEW  TRUSTEES. 

If  it  is  necessary  that  a  new  trustee  should  be  appointed, 
the  decree  orders  that  the  Master  do  appoint  a  proper 

person  to  be  a  trustee  under  the  indentures  of ,  in  the 

place  of  the  defendant  (who  is  desirous  to  be  discharged 
from  the  trusts,  or  who  is  deceased,  or  who  is  abroad,)  as 
the  case  may  be  ;  and  orders,  that  the  defendant  do  con- 
vey the  trust  estates  to  such  new  trustee,  so  to  be  appoint- 
ed upon  the  trusts  of  the  said  indentures,  or  such  of  them 

(1)  This,  and  the  coses  referred  to  in  it,  contain  a  body  of  information  on  this  subject. 
•Eng.  Chan.  Repe.  ii,  283.  >Jb.  iv.  511.  <Ib.  i.  162. 
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as  are  now  subsisting  and  capable  of  taking  effect.  And 
orders  that  the  said  Master  do  settle  such  conveyance. 

In  pursuance  of  the  decree,  a  state  of  facts  is  drawn, 
and  left  in  the  Master's  office,  stating  the  nature  of  the 
property,  and  the  interests  of  the  parties,  the  cause  of  the 
change  of  trustee,  and  proposing  the  party  who  is  to  be 
the  next  trustee.  In  support  of  this  state  of  facts,  an 
affidavit  *of  the  eligibility  of  the  new  trustee  is  [  *354  ] 
necessary,  and  one  of  the  Masters  requires  his  acceptance 
of  the  trust  in  writing.  If  the  proposal  is  satisfactory  to 
the  Master,  the  state  of  facts  is  allowed,  and  the  Master 
prepares  his  report  appointing  the  trustee.  This  report 
is  settled  by  warrants,  and  when  transcribed  is  filed,  but 
does  not  require  to  be  confirmed.  The  new  trustees  being 
appointed,  the  conveyance  to  the  new  trustees  is  drawn, 
and  is  sometimes  settled  by  counsel.  When  drawn  a  copy 
of  it  is  left  in  the  Master's  office.  Warrants  on  leaving, 
and  to  proceed,  are  taken  out  and  served ;  and  on  the 
attendance  of  the  last  warrant,  the  conveyance  is  settled. 
The  conveyance  is  then  engrossed,  and  the  engrossment 
examined  in  the  Master's  office  on  warrants  taken  out  for 
the  purpose.  When  this  is  done,  the  Master  issues  his 
report  approving  the  conveyance ;  the  report  is  settled  by 
warrant,  is  filed,  but  need  not  be  confirmed.  The  deed  is 
then  executed ;  and  if  any  thing  is  required  to  be  done  by 
the  accountant-general  on  the  execution  of  the  conveyance, 
an  affidavit  of  the  due  execution  of  the  conveyance  is  left 
at  the  Master's  office,  upon  which  the  Master  certifies,  and 
the  office  copy  certificate  is  produced  to  the  accountant- 
general. 

When  trustees  have  a  power  to  appoint  new  trustees, 
the  Court  will  not  on  their  application  direct  an  appoint- 
ment without  a  reference :  ( — —  v.  Robarts,  1  J.  &  W. 
251 :)  and  although  the  power  to  appoint  new  trustees  is 
given  in  very  large  words,  the  Court  controls  the  trustee 
in  the  exercise  of  it.  (Webb  v.  Earl  Shaftesbury,  7  Ves. 
480.)  Where  new  trustees  were  appointed  by  decree,  the 
Court  refused  in  the  conveyance  to  enable  the  new  trus- 
tees to  appoint  others,  there  being  no  such  provision  in 
the  original  deed.  (Bayley  v.  Mansell,  4  Mad.  226.) 
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CHAPTER  XXIII. 

FILING  REPORT. 

Every  report  must  be  filed,  355.    Within  what  time,  355. 

HAVING  shown  in  what  manner  inquiries  are  answered 
by  the  Master,  I  proceed  to  explain  how  the  result  of  those 
inquiries  are  brought  before  the  Court. 

The  report  being  transcribed  and  signed  by  the  Master, 
is  taken  to  the  Report  office,  to  be  filed.  Every  report 
and  certificate  of  whatever  kind  must  be  filed  before  it 
can  be  acted  upon  by  the  Court ;  and  a  proceeding  ground- 
ed upon  a  Master's  report  is  irregular,  if  taken  before  the 
report  is  on  the  file.  (Harris  v.  Cotter,a  1  M.  &  K.  570.) 
The  original  report  is  signed  by  the  Master  as  left  at  the 
Report  office,  and  an  office  copy  thereof  is  made  by  the 
clerk  at  the  Report  office,  and  delivered  out  to  the  solicitor 
leaving  the  same. 

By  the  order  of  29th  October,  1692,  all  Masters'  reports 
or  certificates  are  ordered  to  be  filed  with  the  registrar  of 
this  court  within  four  days  after  the  making  and  signing 
thereof;  (Beam.  Ord.  293  ;)  but  this  order  has  wholly 
fallen  into  disuse. 

In  Harris  v.  De  Tastet,"  1  S.  &  S.  263,  it  is  decided 
[  *356  ]  that  the  report  *need  not  be  filed  within  four 
days  after  it  is  signed,  and  that  it  is  sufficient  if  it  is  filed 
before  acted  upon ;  and  the  same  doctrine  is  found  in  a 
much  earlier  case  of  Eyles  v.  Ward,  2  P.  W.  518;  and 
see  note  to  Beam.  Ord.  293.(l) 

(1)  Too  much  caution  cannot  be  observed  in  admitting  those  general  orders  of  the 
Court  which  have  become  obsolete,  and  a  series  of  practice  against  an  order  may  with 
safety  be  taken  to  amount  to  a  reversal  of  that  order.  Coulson  v.  Graham,  1  V.  &  B. 
331.  In  looking  through  the  collection  of  orders  everyone  must  be  struck  with  the 
circumstance  of  the  constant  repetition  or  revival  from  time  to  time  of  certain  orders; 
nnd  it  is  respectfully  submitted  that  whenever  an  obsolete  order  varies  with  the  com- 
monly received  opinion  of  the  practice,  it  should  not  be  allowed  to  be  disinterred  with- 
out being  formally  revived.  Antiquarians,  with  all  their  research,  may  overlook  orders, 
or  all  orders  may  not  have  been  handed  down  to  the  present  day,  so  that  while  an  order 
may  have  been  preserved,  its  reversal  may  have  perished  ;  thus  the  same  industry  which 
sought  out  the  Order  of  14th  May,  1692,  directing  exceptions  to  be  set  down  for  a  fixed 
day  of  hearing  within  eight  days  after  they  are  filed,  Beam.  Ord.  292,  might  have  over- 
looked the  Order  of  7th  July,  1693,  suspending  the  same.  Idem,294.  To  presume  the 
reversal  of  an  order  where  it  is  in  contradiction  to  received  practice  of  long  standing, 
is  best  calculated  to  preserve  an  uniformity  of  proceeding,  while  to  convert  the  collec- 
tion of  general  orders  indiscriminately  into  rules  of  practice,  would  be  to  introduce 
uncertainty  nnd  confusion. 

•Eng.  Chan.  Reps,  yii.  167,  »Ib.  i.  132. 
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CHAPTER  XXXIV. 

CONFIRMING  REPORT. 

What  reports  are  conclusive,  and  do  not  require  confirmation,  357.  What  reports 
require  to  be  confirmed  by  orders  nisi  and  absolute,  358.  What  reports  may  be 
confirmed  by  the  same  petition  praying  consequential  directions,  359.  How  a 
report  is  confirmed,  360.  Some  absolutely,  by  consent,  360.  If  bill  has  been  taken 
pro  confesso,  for  want  of  appearance  confirmed  absolutely  in  the  first  instance,  3GO. 
How  confirmed  by  order  nisi,  and  terms  of  order,  361.  Who  may  confirm  report, 
361.  Service  of  order  nisi,  362.  When  order  may  be  made  absolute,  362.  And 
how,  364.  Party  may  confirm  report  to  which  he  intends  to  except,  364. 

WHEN  the  report  has  been  filed,  the  next  step  is  to  con- 
firm it,  if  the  same  is  required.  This  depends  upon  the 
description  of  the  report.  1st,  Some  reports  are  conclu- 
sive in  their  nature,  and  do  not  require  to  be  confirmed  by 
the  Court.  2dly,  Some  require  to  be  confirmed  by  orders 
nisi  and  absolute,  before  any  proceeding  can  be  taken 
upon  them.fa]  While,  3dly,  others  are  confirmed  by  the 
same  petition  which  prays  directions  consequential  on  the 
Master's  finding. 

In  the  first  class  are  included  all  certificates,  all  reports 
of  mere  calculation  and  of  matters  of  opinion  which  do  not 
require  any  further  order  from  the  Court  to  give  effect  or 
to  sanction  them.(l)[6]  This  class  comprehends  all 
Certificates  of  papers  being  deposited,  of  a  party  [  *358  ] 
being  in  default  for  non-production  of  papers,  or  for  not 
putting  in  his  examination ;  certificates  of  the  allowance 
of  interrogatories,  of  the  necessity  of  a  commission  to  take 
an  examination,  or  the  depositions  of  witnesses ;  certifi- 
cates of  the  sufficiency  or  insufficiency  of  any  pleading  or 
other  matter,[a]  certificates  of  scandal  or  impertinence, 

(1)  The  report  allowing  the  highest  bidder  to  be  purchaser  is,  I  believe,  the  only 
exception  to  this  general  rule. 

[a]  There  must  be  a  rule  to  confirm  a  Master's  report,  nisi,  unless  when  dispensed 
with  by  the  rules  or  practice  of  the  Court;  and  this  rule  must  be  served  on  the  opposite 
party,  and  if  lie  is  dissatisfied  with  the  report,  he  must  then  file  exceptions  thereto,  and 
set  them  down  to  be  argued,  which  are  a  sufficient  cause  against  making  the  order  nisi, 
absolute.     Halst.  N.  J.  Dig.  171. 

[b]  The  Master's  certificate  is  conclusive,  only  when  it  certifies  the  performance  of 
some  judicial  or  ministerial  act.    Lord  Longford  v.  O'Reilly,  1  Hogan,  83. 

[a]  See  Myers  v.  Bradford,  3  Johns.  Ch.  Rep.  434.  By  the  present  practice  in  New 
York,  a  report  of  a  Master,  upon  exceptions  to  an  answer,  or  the  reference  of  a  bill, 
requires  confirmation. 

But  a  Master's  certificate  as  to  the  insufficiency  of  the  examination  of  a  party,  on 
interrogatories,  does  not  require  an  order  of  confirmation.  Case  v.  Abeel,  1  Paige,  630. 
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certificates  of  costs,  reports  approving  proposals  for  a 
receiver  or  a  consignee,  or  reports  on  passing  their  accounts ; 
reports  computing  subsequent  interest  or  of  apportionment 
of  a  fund  between  parties  upon  principles,  and  in  the  pro- 
portion declared  by  the  Court;  reports  appointing  trus- 
tees, or  approving  the  conveyance,  and  reports  approving 
a  person  to  sell  on  behalf  of  the  Master ;  and  certificates 
and  reports  of  the  same  description.  None  of  which  cer- 
tificates or  reports  require  any  confirmation  by  the  Court, 
but  are  complete  as  soon  as  they  are  filed. 

The  second  class  comprehends  all  reports,  whether 
made  pursuant  to  a  decree,  a  decretal,  or  interlocutory 
order,  which  involve  a  question  of  law,  or  a  question  of 
fact  upon  which  the  Court  may  be  called  upon  to  give  a 
legal  decision,  and  also  includes  the  report  allowing  the 
highest  bidder  at  a  sale  under  the  decree  to  be  the  pur- 
chaser. This  class  of  reports  must  be  confirmed  by  orders 
nisi  and  absolute  before  any  proceedings  can  be  regularly 
taken  upon  them.  And  although  a  loose  habit  has  of  late 
years  sprung  up  of  confirming  those  reports  which  are 
made  pursuant  to  interlocutory  orders,  by  the  petition 
praying  consequential  directions,  it  is  decidedly  contrary 
to  the  practice  of  the  Court,  and  if  objected  to  cannot  be 
sustained.  The  present  practice  of  combining  in  the  same 
petition  a  prayer  to  confirm  a  Master's  report,  (which 
ought  to  be  confirmed  by  orders  nisi  and  absolute,)  and 
[  *359  ]  for  ^directions  consequential  upon  it,  is  not  only 
contrary  to  the  practice,  but  is  attended  with  a  great 
increase  of  trouble  and  expense,  and  may,  if  title  is  involved, 
lead  to  dangerous  results. 

In  Scott  v.  Livesey,a  2  S.  &  S.  300,  it  is  laid  down  that 
wherever  exceptions  will  lie  to  the  Master's  report,  it  must 
be  regularly  confirmed  before  any  order  can  be  made  upon 
it.  There  are  a  few  certificates  and  a  report  to  which 
exceptions  will  lie,  which  do  not  require  any  confirmation  ; 
thus  exceptions  will  lie  to  the  Master's  certificate  of  the 
sufficiency  or  insufficiency  of  any  pleadings,  or  as  to  scan- 
dal or  impertinence  contained  in  the  same,  or  to  the  Mas- 
ter's certificate  allowing  interrogatories,  or  to  his  report 
approving  a  conveyance,  none  of  which  are  required  by 
the  practice  to  be  confirmed. 

The  third  class   comprehends  all  those  reports  upon 

>Encr.  Chan.  Reps.  i.  467. 
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which  the  Master  has  to  exercise  a  discretion,  or  give  an 
opinion.  It  comprises  reports  as  to  the  propriety  of  grant- 
ing leases  or  carrying  contracts  into  effect,  as  to  the 
appointment  of  guardians,  and  the  allowance  of  mainte- 
nance, and  the  general  management  of  an  infant's  estate ; 
as  to  purchasing  estates  with  the  personal  property  of  an 
infant ;  and  as  to  granting  building  leases.  To  these 
reports  exceptions  cannot  be  taken,  nor  do  they  require 
confirmation  by  orders  nisi  and  absolute ;  but  it  is  the 
practice  in  the  petition  setting  forth  the  Master's  report, 
and  praying  directions  from  the  Court  consequential  upon 
it,  to  pray  that  the  report  may  be  confirmed.  From  the 
nature  of  this  class  of  reports  it  is  seldom  that  they  are 
objectionable,  or  if  so,  that  the  question  is  not  sufficiently 
raised  upon  the  report  to  enable  the  Court  to  dispose  of 
it  in  the  petition  to  confirm.  In  some  cases,  however,  it 
is  necessary,  in  *order  to  bring  the  point  before  [  *360  ] 
the  Court,  to  present  a  petition  for  the  Master  to  review 
his  report,  which  is  the  only  practical  mode  of  excepting 
to  this  class  of  reports.  A  report  of  a  scheme  for  the 
regulation  of  a  charity,  if  not  containing  any  other  matter, 
belongs  to  this  class  of  reports,  and  should  not  be  con- 
firmed by  orders  nisi  and  absolute.  In  treating  of  excep- 
tions, this  subject  will  be  more  fully  considered. 

If  the  party  taking  the  Master's  report  is  satisfied  with 
his  decision,  he  may  proceed  to  bring  the  cause  before  the 
Court  for  further  directions,  and  on  costs  reserved.  As 
a  preliminary  step  to  this,  the  report  must  be  confirmed 
absolutely.  If  it  is  not  intended  by  any  of  the  parties  to 
except  to  the  report,  and  they  are  willing  and  competent 
to  consent  to  confirm  it,  the  plaintiff  may,  as  soon  as  the 
report  has  been  filed,  present  a  petition  as  of  course  to 
the  Master  of  the  Rolls,  to  confirm  the  report  absolutely, 
which  will  be  granted  upon  the  clerk  in  court  of  the  other 
party  signing  his  consent  to  the  petition.  As  infants 
cannot  consent,  if  the  defendants,  or  one  of  them,  is  an 
infant,  then  the  defendant  should  petition,  and  the  plain- 
tiff's clerk  in  court  consent.  If  there  are  infants  among 
both  plaintiffs  and  defendants,  the  report  cannot  be  con- 
firmed by  consent. 

If  a  purchaser  is  affected  by  a  report,  and  wishes  it 
confirmed  by  consent,  he  must  petition,  as  the  consent  of 
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the  purchaser  will  not  be  received  ;  the  consent  of  a  party 
can  only  be  given  by  counsel  or  by  a  clerk  in  court. 

The  cause  may  be  set  down  on  further  directions,  and 
on  the  costs  reserved,  as  soon  as  the  report  has  been 
confirmed. 

If  the  bill  has  been  taken  pro  confcsso,  for  want  of  the 
appearance  of  the  defendant,  the  report  may  be  confirmed 
[  *361  ]  ^absolutely  in  the  first  instance,  there  being 
neither  party  nor  clerk  in  court  on  whom  service  can  be 
made.  (Bedwell,  M.  S.  219.) 

If  the  party  taking  the  report  is  satisfied  with  the 
Master's  decision,  and  the  opposite  party  will  not  consent 
to  confirm  the  report  absolutely  in  the  first  instance,  the 
party  taking  the  report  should,  immediately  he  has  filed 
it,  apply  either  by  a  petition  (21  N.  O.)  or  a  motion  as  of 
course  for  an  order  nisi  to  confirm  the  Master's  report. 
If  a  petition  is  presented,  the  order  is  drawn  up,  passed, 
and  entered  at  once  by  the  secretary  of  the  Master  of  the 
Rolls.  If  the  application  is  by  motion,  the  motion  paper 
is  left  with  the  registrar,  who  draws  up  the  order,  and  the 
same  is  entered  at  the  entering  seat  in  the  registrar's 
office. 

The  motion  for  the  order  nisi  to  confirm  is  made  by 
the  plaintiff,  or  the  party  taking  the  report;  but  if  he 
neglects  to  do  it,  it  is  competent  to  any  party  to  the  suit 
to  move  to  confirm  the  report.  As  a  preliminary  step, 
however,  he  should  give  the  party  taking  the  report  notice, 
that  unless  such  party  moves  to  confirm  the  report  within 
a  given  time,  he  shall  do  it.  Such  notice  was  considered 
necessary  in  a  case  before  Lord  Lyndhurst.  (Shirley  v. 
Earl  Ferrers,  MS.  1835.)  Where  it  has  been  referred  to 
the  Master  to  make  a  separate  report  of  a  creditor's  claim, 
the  creditor  may  obtain  the  order  to  confirm  the  report. 
(Gibbons  v.  Gaunt,  15th  July,  1803.)  The  order  nisi  is 
drawn  up  in  the  following  terms  ;  that  the  report,  and  all 
matter  and  things  therein  contained,  do  stand  ratified  and 
confirmed  by  the  order,  authority  and  decree  of  this  Court, 
to  be  observed  and  performed  by  all  parties  thereto,  accord- 
ing to  the  tenor  and  true  meaning  thereof,  unless  the 
[  *362  ]  defendants  having  notice  ^thereof,  shall  within 
eight  days  after  such  notice,  show  unto  this  Court  good 
cause  to  the  contrary. 
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Before  the  General  Orders  of  1828,  it  was  necessary 
to  serve  the  order  nisi  on  the  defendants,  unless  they 
exceeded  the  number  of  six,  and  were  living  far  apart  from 
one  another.  Upon  an  allegation  of  those  facts,  an  order 
as  of  course  was  obtained,  that  service  on  the  clerks  in 
court  of  the  order  nisi  should  be  deemed  good  service  on 
the  defendants.  Under  special  circumstances,  even  where 
the  number  of  defendants  did  not  reach  six,  but  where 
some  of  the  defendants  lived  in  the  East  and  some  in  the 
West  Indies,  an  order  that  service  on  the  clerk  in  court 
might  be  deemed  good  service,  was  granted  upon  affidavit. 

(Jackson  v. ,  2  Ves.  417.)  By  21  N.  O.,  service  of 

the  order  nisi  on  the  clerk  in  court  of  any  party,  is  deemed 
good  service  on  such  party. 

A  copy  of  the  order  nisi  is  served  at  the  seat  of  the 
defendant's  clerk  in  court.  An  affidavit  of  the  service  of 
this  order  is  made  and  filed,  and  if  no  cause  is  shown 
within  eight  days  (one  inclusive  and  the  other  exclusive,) 
after  service  of  the  order  nisi,  or  before  the  day  on  which 
the  motion  is  made  to  confirm  the  report  absolutely,  the 
party  is  entitled  to  move  as  of  course,  at  the  first  motion 
day  after  the  expiration  of  such  eight  days  to  make  the 
order  nisi  absolute.  The  application  to  confirm  the  report 
absolutely  is  on  motion,  and  cannot  be  by  petition. 

In  computing  the  eight  days,  the  one  on  which  the 
order  nisi  was  served  is  included,  so  that  if  the  order  nisi 
was  served  on  the  14th  of  March,  it  would  be  regular  to 
move  to  confirm  the  report  on  the  22nd  of  March,  if  that 
day  happened  in  term  time,  or  on  the  first  day  of  any  seal 
after  term.  In  the  case  cited  the  Court  held,  that  the 
21st  *of  March  being  a  holiday,  did  not  entitle  [  *363  ] 
the  party  to  show  cause  on  the  22nd  of  March  by  filing 
exceptions.  The  Lord  Chancellor  said,  the  circumstance 
of  the  21st  being  a  holiday,  did  not,  in  his  opinion  alter 
the  case.  The  party  had  till  twelve  o'clock  at  night  of 
the  last  of  the  eight  days  within  which  to  show  cause ; 
and  if,  as  in  the  present  instance,  no  cause  were  shown 
before  the  opening  of  the  offices  the  following  morning, 
the  certificate  then  granted  by  the  registrar  to  that  effect, 
was  strictly  regular.  It  is  difficult  to  understand  how,  if 
the  21st  of  March  was  a  close  holiday  "  the  party  had  till 
twelve  o'clock  of  the  last  of  the  eight  days  within  which 
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to  show  causc."(l)  There  is  probably  some  mistake  in  the 
report  of  this  judgment.(2)  Jn  the  same  case,  (Manners 
v.  Bryant,*  5  Sim.  148,)  the  Vice  Chancellor  said,  as  the 
holiday  was  the  last  of  the  eight  days,  it  was  not  to  be 
reckoned ;  but  if  it  had  been  one  of  the  intermediate  days 
it  ought  to  have  been  counted ;  and  the  ground  of  the 
Vice  Chancellor's  decision  was,  that  the  order  for  setting 

O 

down  the  exceptions  was  not  brought  to  the  entering  clerk 
to  be  entered  till  the  23rd  of  March.  In  strict  analogy 
with  this  view  of  the  subject,  it  has  been  decided,  that  if 
the  eighth  day  after  service  of  an  order  nisi  for  confirming 
[  *364  ]  a  report  is  *a  Sunday,  that  day  is  not  to  be 
reckoned.  (Milburn  v.  Lyster,b  5  Sim.  565.)  And  an 
order  obtained  on  the  Monday  to  confirm  the  report  abso- 
lutely was  discharged,  an  order  setting  down  the  excep- 
tions having  been  served  on  that  day  ;  and  the  decision  in 
the  case  of  Bullock  v.  Edington,c  1  Sim.  481,  that  the  eight 
days  within  which  a  demurrer  must  be  entered  with  the 
registrar,  means  eight  office  days,  is  a  further  confirmation 
of  the  same  view  of  the  subject. 

The  motion  to  confirm  the  report  absolutely  may  be 
made  every  day  in  term;  but  only  on  fixed  seal  days 
appointed  lor  motions  out  of  term.  In  the  latter  case  if 
the  eight  days  do  not  expire  on  the  first  day  of  the  seal, 
and  the  seal  be  continued  to  such  a  time  that  the  eight 
days  expire  before  the  seal  is  finished,  it  is  not  competent 
to  the  party  to  make  the  motion ;  (Coffin  v.  Cooper,  1 1 
Ves.  600.  Anon.  1  P.  W.  523 ;)  the  computation  of  time 
having  relation  always  to  the  first  day  of  the  seal,  and  the 
subsequent  days  being  regarded  as  a  continuance  of  that 
first  day.  (Anon.  1  P.  W.  523.)  The  application  to  con- 
firm the  report  absolutely  cannot  be  made  on  petition,  but 
must  be  on  motion,  and  is  granted  on  an  affidavit  of  the 

(1)  In  this  case,  notice  is  taken  of  a  variation  in  computing  the  eight  days  in  the 
six  clerks'  office,  and  in  the  registrar's  office;  the  former  allowing  eight  clear  and  entire 
days ;  the  latter,  including  the  day  of  service  as  one  of  the  eight  days.     I  believe  the 
reason  to  be,  that  the  real  time  allowed  to  show  cause  against  confirming  a  report  is  only 
seven  days,  "  or  by  the  space  of  a  seven-night."     Beam.  Ord.  22  ;  and  that  the  time  for 
appearing  to  a  bill  is  eight  days  after  service.     In  other  instances,  there  is  no  variation 
in  the  manner  of  computing  the  days  in  the  two  offices.     The  four  days  in  the  order  nisi 
for  a  serjeant-at-arms,  or  to  obtain  the  Master's  report  of  insufficiency  in  an  injunction 
cause,  are  reckoned  at  four  entire  days  in  the  registrar's  office. 

(2)  The  ground  of  the  decision  appears  that  a  certificate  of  no  cause  could  not  be 
granted  till  the  morning  of  the  22nd.    Manners  v.  Bryant,1  5  Sim.  148,  (n.) 

•Enj .  Chan.  Reps.  vi.  354.        Ib.  til.  538.        «Ib.  ii.  241. 
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service  of  the  order  nm,  and  on  the  production  of  the 
registrar's  certificate  of  no  cause  shown.  The  order 
absolute  does  not  require  to  be  served. 

If  the  party  taking  the  report  is  not  satisfied  with  it, 
and  intends  to  except,  yet  if  he  desires  to  proceed  effectu- 
ally with  the  cause,  he  must  procure  and  serve  the  order 
nisi  to  confirm  the  report  on  the  clerks  in  court  of  all  the 
parties  interested.  This  proceeding  does  not  preclude 
him  from  afterwards  taking  exceptions  to  the  report,  and 
is  a  necessary  notice  to  the  other  parties  to  file  their 
exceptions,  if  they  intend  to  object  to  the  report.  For  if 
the  plaintiff  *should  take  exceptions,  and  pro-  [  *365  ] 
ceed  to  hear  the  same  without  having  served  the  order 
nisi  to  confirm  the  report,  it  would  remain  open  to  all  the 
parties  to  except,  whereas  by  serving  the  order  nisi  he 
compels  the  other  party  to  except,  and  is  enabled,  if  he 
thinks  proper,  to  set  down  his  cause  on  further  directions, 
and  to  obtain  an  order  that  the  same  may  come  on  to  be 
heard,  together  with  his  exceptions,  which  he  cannot  do 
until  the  order  nisi  has  been  served.  Thus,  then,  although 
at  the  first  impression  it  appears  an  anomaly,  for  the  party 
objecting  to  a  report  to  move  to  confirm  it  nisi,  yet,  prac- 
tically, it  is  the  only  manner  of  effectually  prosecuting  a 
suit. 
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To  what  reports  exceptions  lie,  3(57.  When  petition  to  review  necessary,  368.  When 
the  objection  is  apparent  on  the  face  of  the  report,  369.  Exception  for  want  of 
parties  to  a  Master's  report  of  title,  369.  For  irrelevancy  in  report  will  not  lie,  370. 
Who  may  take  exceptions,  370.  Within  what  time,  370.  Under  what  circum- 
stances, 371.  Why  separate  exceptions  are  necessary  on  each  distinct  subject  of 
complaint,  372.  Exceptions  to  the  reception  of  evidence  by  the  Master,  372. 
Exceptions,  how  prepared  and  set  down,  373.  When  the  further  directions  and 
exceptions  should  be  heard  together,  374.  How  brief  on  exceptions  prepared,  375. 
Effect  of  party  excepting  not  appearing,  376.  Hearing  exceptions,  376.  Evidence 
on  exceptions,  377.  If  report  has  been  followed  by  an  order  upon  it,  it  cannot  be 
varied  so  long  as  that  ordef  stands,  378.  Effect  of  exceptions  being  overruled  or 
allowed,  379.  Sometimes  issue  directed  on  the  hearing  of  exceptions,  379.  Where 
the  report  finds  a  balance  due,  when  it  is  ordered  to  be  paid  into  court,  notwith- 
standing exceptions,  .'^80.  Exceptions  in  a  foreclosure  suit,  380.  Exceptions  to  the 
report  of  a  good  title,  380.  Consequence  of  an  order  to  review,  381.  Costs  of 
exceptions,  381.  Petition  to  review  the  Master's  report,  383.  To  what  reports  this 
remedy  applies,  383.  Master's  report  appointing  receiver,  how  objected  to,  383. 
And  on  what  grounds,  384.  Report  or  certificate  appointing  a  consignee,  how 
objected  to,  and  on  what  grounds,  385.  Report  appointing  a  new  trustee,  how 
objected  to,  385.  Or  appointing  a  guardian,  or  for  the  allowance  of  maintenance, 
385.  Report  or  certificate  of  costs,  how  objected  to  and  on  what  grounds,  386. 
Report  on  a  receiver's  account,  how  objected  to,  388.  Reports  as  to  granting  leases 
or  carrying  contracts  into  effect,  &c.  how  objected  to,  389.  Report  or  certificate 
allowing  interrogatories,  how  objected  to,  389.  Certificate  as  to  pleadings,  or  as 
to  production  of  papers,  or  report  approving  conveyances,  how  objected  to,  390. 

IF  any  party  is  dissatisfied  with  the  Master's  report, 
or  with  any  portion  of  it,  the  subject  is  brought  under  the 
consideration  of  the  Court,  either  in  the  form  of  excep- 
[  *367  ]  tions[a]  to  *the  report,  expressing  the  points 
objected  to ;  or  by  a  petition  for  the  Master  to  review  his 
report ;  and,  in  some  few  cases,  the  question  may  be  raised 
when  the  matter  is  brought  before  the  Court,  either  on 

[a]  Exceptions  to  a  Master's  report  are  only  proper,  in  those  cases  in  which  he  has 
come  to  a  wrong  conclusion  upon  the  matters  which  were  referred  to  him  to  ascertain 
or  decide.  Where  he  proceeds  irregularly,  or  neglects  to  report  upon  the  matters 
referred  to  him,  the  proper  course,  for  the  party  aggrieved  thereby,  is,  to  apply  to  the 
Court  to  set  aside  the  report,  or  to  refer  it  back  to  the  Master  to  perfect  the  same.  Tyler 
v.  Simmons,  6  Paige,  127. 

The  proper  course,  where  a  party  wishes  to  take  advantage  of  an  irregularity  in  the 
report,  is,  not  to  except  to  the  report,  until  the  question  of  irregularity  is  determined. 
And  if  he  exceptsto  the  report,  after  he  has  notice  of  the  irregularity  in  the  proceedings 
before  the  Master,  it  is  a  waiver  of  such  irregularity.  Where  he  wishes  to  apply  to  set 
aside  the  report,  for  irregularity,  he  should  obtain  an  order  to  enlarge  the  time  for  filing 
his  exceptions,  for  the  purpose  of  giving  him  an  opportunity  to  apply  to  the  Court,  and 
have  the  question  of  regularity  disposed  of,  before  he  excepts.  Ibid. 
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further  directions,  or  on  a  petition  for  directions  conse- 
quent on  the  Master's  report. 

Each  of  these  remedies  is  applied  according  to  the 
nature  of  the  report. 

All  reports,  whether  made  pursuant  to  a  decree,  or  a 
decretal  or  interlocutory  order,  which  involve  a  question  of 
law  or  a  question  of  fact,  upon  which  the  Court  may  be 
called  upon  to  give  a  legal  decision,  must  be  objected  to  in 
the  form  of  exceptions.[a]  Thus  it  will  be  seen  that  all 
those  reports  comprised  in  the  second  class  of  reports, 
(see  p.  359,)  and  described  as  reports  requiring  to  be  con- 
firmed by  orders  nisi  and  absolute,  (excepting  the  report 
allowing  the  highest  bidder  at  a  sale  to  be  the  purchaser,) 
must  be  objected  to  in  the  same  manner.  To  these  may 
also  be  added  certificates  relating  to  sufficiency  or  insuffi- 
ciency, or  to  scandal  or  impertinence  in  any  pleading,  or 
of  the  allowance  of  interrogatories,  and  a  report  approving 
a  conveyance,  all  of  which  are  objected  to  in  the  form  of 
exceptions. 

There  is  a  very  prevalent  opinion  in  the  profession,  that 
reports  made  in  pursuance  of  interlocutory  orders,  whether 


[a]  This  is  the  general  rule,  from  which  the  Court  will  very  reluctantly,  and  only  in 
special  cases,  depart.  Brown  v.  Sansom,  1  McCI.  &  You.  427 ;  Adams  v.  Claxton,  6 
Ves.  226 ;  1  Hoff.  Ch.  Prac.  549.  Thus,  exceptions,  to  a  report  upon  a  reference  to  take 
an  account,  are  unnecessary,  when  the  Master  assigns  unsatisfactory  reasons  for  his 
conclusions.  Hooks  v.  Sellers,  Dev.  Eq.  Rep.  61.  So,  if  upon  the  face  of  the  report, 
the  Court  is  dissatisfied  with  it,  it  may  be  referred  back  to  the  Master,  to  be  reviewed, 
without  exceptions  having  been  filed.  Gibson  v.  Broadfoot,  3  Desau.  586;  Quintz  v. 
Quintz,  2  Hayw.  182;  Dutch  Church  at  Freehold  v.  Smock,  Saxt.  N.  J.  Ch.  Rep.  148; 
Honore  v.  Colmesnil,  1  J.  J.  Marsh.  510 ;  Ex'rs  of  White  v.  Johnson,  2  Munf.  285. 

In  cases  where  objections  must  be  taken  before  the  Master,  before  the  settling  of  his 
report,  no  exceptions  can  be  taken,  which  are  not  founded  upon  objections  distinctly 
taken  before  the  Master.  Byington  v.  Wood,  1  Paige,  145 ;  Lewis  v.  Lewis,  I  Alab. 
Rep.  35. 

Exceptions  to  the  report  of  a  Master  are  to  be  regarded  by  the  Court,  only  so  far  as 
they  are  supported  by  the  special  statements  of  the  Master,  or  by  his  distinct  reference 
to  the  particular  portions  of  testimony  on  which  the  party  excepting  relies.  The  Court 
does  not  investigate  the  items  of  an  account,  nor  review  the  whole  mass  of  testimony, 
taken  before  the  Master.  Harding  v.  Handy,  11  Wheat.  103. 

Leave  may  be  given,  under  the  circumstances  of  the  case,  to  except  to  a  report, 
although  the  party  has  not  carried  in  objections  to  it.  Wood  v.  Lambirth,  9  Sim.  195. 

Should  a  Master  make  his  report,  without  giving  to  the  parties  an  opportunity  to 
object  to  it,  if  they  see  proper,  the  Court  would,  immediately,  on  an  application  for  the 
purpose,  order  the  report  back  to  the  Master,  to  hear  the  objections.  But  if  the  Master 
does  not  give  the  parties  an  opportunity  to  object  to  his  report,  they  are  not  to  lie  by, 
till  the  argument  of  the  exceptions  comes  on,  and  then  come  before  the  Court  with 
exceptions  to  the  form  of  it.  Picket  v.  Hewlings,  Halst.  N.  J.  Dig.  174.  But,  whero 
the  order  for  confirming  a  Master's  report  is  regular,  the  order  will  not  afterwards  be 
vacated,  so  as  to  allow  the  defendant  to  except  to  the  report,  when  he  purposely  kept 
back  his  objections  at  the  time,  and  did  not  state  them  before  the  Master,  though  lie 
had  full  knowledge  of  all  the  facts  which  formed  the  grounds  of  his  exception.  Slee  v. 
Bloom,  7  Johns.  Ch.  Rep.  137, 
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of  law  or  fact,  are  objected  to  by  a  petition  to  review,  and 
not  by  exceptions ;  and  the  error  has  been  strengthened  by 
the  loose  habit  before  noticed,  of  confirming  these  reports 
by  the  same  petition  which  prays  consequential  directions, 
and  not  by  orders  nisi  and  abolute.[7>]  There  is,  however, 
no  point  better  understood,  or  more  clearly  recognized 
amongst  those  best  versed  in  the  practice  of  the  Court, 
than  that  every  report  involving  questions  of  law  or  of 
[  *368  ]  fact,  as  ancillary  *to  a  legal  decision,  must  be 
objected  to  by  exceptions,  and  not  by  a  petition  to  review. 

This  course  is  not  only  justified  by  the  practice,  but 
also  by  its  expediency.  If  exceptions  are  taken  to  the 
report,  they  are  disposed  of  before  any  consequential  pro- 
ceedings are  adopted:  but  if  a  petition  is  presented  to 
confirm,  it  involves  the  necessity  of  a  counter-petition  to 
review,  which,  if  successful,  may  render  the  first  petition 
altogether  unnecessary  and  abortive.  In  a  case  in  which 
the  author  was  concerned,  a  petition  was  presented  to 
confirm  a  Master's  report  made  in  pursuance  of  an  inter- 
locutory order,  and  involving  questions  of  law,  and  on 
the  construction  of  a  will,  which  petition  was  upwards  of 
one  hundred  folios  in  length,  and  was  served  on  five  or 
six  parties.  The  course  taken  induced  one  of  the  parties 
to  present  a  petition  of  review.  The  suit  was  partially 
arranged  ;  but  if  the  petition  to  review  had  succeeded,  the 
first  petition  would  have  been  wholly  useless.  Now  if, 
instead  of  presenting  this  long  petition,  the  party  had  first 
applied  for  an  order  nisi  to  confirm  the  report,  only  a 
trifling  expense  would  have  been  incurred,  and  exceptions 
would  have  been  taken,  and  the  question  involved  by  them 
disposed  of,  before  the  consequential  directions  were 
brought  forward.  On  this  occasion  the  author  consulted 
the  senior  registrars  (particularly  Mr.  Bedwell)  and  also 
Mr.  Jackson,  and  it  was  admitted  on  all  hands  that  the 
correct  course  would  have  been  to  have  taken  exceptions. 

The  next  mode  of  objecting  to  a  report  is  by  a  petition 
for  the  Master  to  review  the  same.  If  a  party  is  dissatis- 
fied with  any  report  not  involving  a  question  of  law,  or  a 
question  of  fact,  upon  which  the  Court  may  be  called  upon 
to  give  a  legal  decision,  nor  relating  to  pleading,  nor  to 
the  approval  of  a  conveyance,  and  the  ground  of  objection 

[6]  Burke  v.  Blake,  2  Moll.  378,  (12  Eng.  Ch.  Rep.  509.) 
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does  not  appear  upon  the  face  of  the  report,  the  party 
present  a  *petition  for  the  Master  to  review  the  [  *369  ] 
same.  Thus  exceptions  cannot  be  taken  to  a  Master's 
report  appointing  a  receiver ;  (Creuze  v.  Bishop  of  Lon- 
don, 2  Bro.  C.  C.  253  ;)  nor  to  his  report  appointing  a 
consignee  ;  nor  against  his  report  approving  or  appointing 
new  trustees,  (Attorney  General  v.  Dyson,a  2  S.  &:  S. 
5*28,)  nor  to  a  Master's  report  of  costs  only ;  (Fenton  v. 
Crickett,  3  Madd.  496 ;  Pitt  v.  Mackreth,  3  Bro.  C.  C. 
321 ;)  nor  to  a  Master's  report  of  a  receiver's  account. 
(Shewell  v.  Jones,b  2  S.  &  S.  170.) 

The  last  mode  of  objecting  to  a  report  is  where  the 
ground  of  objection  appears  on  the  face  of  the  report ;  in 
which  case  the  party  may,  without  presenting  a  counter- 
petition,  raise  the  objection  on  the  hearing  of  the  petition 
to  confirm  the  report,  and  for  consequential  directions. 
(Brodie  v.  Barry,  1  J.  &  W.  470.)  So,  where  the  whole 
matter  appears  upon  the  report,  a  question  is  open  at  the 
hearing  for  further  directions,  without  exceptions  being 
taken.  (Adams  v.  Claxton,  6  Ves.  226;  1  Swanst.  160, 

n.)W 

Objections  for  want  of  parties  to  a  suit,  if  not  made  at 
the  hearing,  are  not  grounds  for  exceptions  to  a  Master's 
report  of  title ;  the  exception  must  be  for  want  of  parties 
to  the  conveyance.  (Wakeman  v.  Duchess  of  Rutland, 
3  Ves.  232.) 

In  Rufford  v.  Bishop,  5  Russ.  360,  exceptions  were  taken 
because  the  Master  had  set  forth  in  his  report  certain 
parts  of  an  affidavit,  and  had  annexed  to  his  report  certain 
schedules  and  inventories,  which,  it  was  insisted,  were 
wholly  irrelevant  to  the  accounts  and  inquiries  directed 
by  the  decree,  and  occasioned  great  and  unnecessary 
expense.  The  Master  of  the  Rolls  (Sir  J.  Leach)  stopped 
the  counsel,  who  were  about  to  argue  in  support  of  these 
exceptions,  stating  that  an  exception  would  not  lie  to  the 
report  *of  a  Master,  upon  the  ground  that  he  [  *370  ] 
had  introduced  irrelevant  matter.[a] 

[a]  See  the  first  paragraph  of  note  [a],  ante,  367. 

[a]  A  Master's  report  cannot  be  excepted  to,  for  irrelevancy  or  impertinence.  The 
proper  course,  in  such  a  case,  is,  to  apply  to  the  Court,  by  motion,  to  expunge  the  imper- 
tinent matter,  if  either  party  is  aggrieved  by  the  introduction  of  such  matter  into  the 
report.  Tyler  v.  Simmons,  6  Paige,  127. 

»Eng.  Chan.  Reps.  i.  572.        1b.  i.  400. 
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Having  shown  what  class  of  reports  are  open  to  excep- 
tions, it  will  be  convenient  to  consider  by  whom  excep- 
tions can  be  taken,  within  what  time,  under  what  circum- 
stances, and  in  what  manner. 

Every  party  to  the  suit,  if  dissatisfied  with  a  Master's 
report  which  is  exceptionable,  is  at  liberty  to  bring  the 
point  under  the  consideration  of  the  Court  in  the  form  of 
exceptions.  Persons  affected  by  the  report,  who  are  not 
parties  to  the  suit,  but  who  have  come  in  before  the  Master 
under  the  decree  or  order,  as  creditors  and  incumbrancers, 
or  purchasers,  must,  before  they  are  entitled  to  file  excep- 
tions to  the  report,  obtain  an  order  for  liberty  to  except. 
This  order  may  be  obtained  on  petition  or  motion  of 
course,  and  invests  the  person  who  has  procured  and 
served  it  with  all  the  privileges,  as  to  excepting,  enjoyed 
by  all  the  parties  on  record.  In  Walker  v.  Wingfield, 
Reg.  Lib.  1809,  fo.  10,  and  Ker  v.  Cloberry,  4  June,  1813, 
an  order  was  obtained  by  a  purchaser  for  liberty  to  file 
exceptions  to  the  Master's  report. 

Exceptions  may  be  taken  immediately  after  the  Master's 
report  has  been  filed,  but  not  until  it  has  been  filed.  They 
must  be  taken  before  the  order  nisi  to  confirm  the  report 
has  been  made  absolute,  or  they  will  be  ordered  to  be 
taken  off  the  file.  (Stirling  v.  Thompson,  Coop.  271.)  To 
prevent  the  report  being  confirmed,  filing  exceptions  is 
not  sufficient;  an  order  must  be  obtained  (and  served) 
to  set  them  down.  (Mole  v.  Smith,  1  J.  &  W.  670.) 

There  are  some  few  exceptions  to  this  rule,  where  the 
Court,  on  the  hearing  on  further  directions,  have  allowed 
exceptions  to  be  taken  after  confirmation,  or  have  ordered 
[  *371  ]  *the  report  to  be  reviewed.  After  the  confirma- 
tion of  a  report,  a  review  will  not  be  ordered,  unless  on 
a  very  strong  case  ;  and  objections  affecting  the  substance 
of  it  will  not  be  permitted,  but  mere  mistake  may  be  recti- 
fied. (Turner  v.  Turner,  1  J.  &  W.  39.)  Even  after 
enrolment  the  Court  has  permitted,  on  a  summary  applica- 
tion, errors  apparent  in  the  schedule  to  be  corrected. 
(Weston  v.  Haggerston,  Coop.  134.)  Wyatt,  in  his 
"  Practical  Register,"  says,  "  After  a  report  is  confirmed, 
the  Court  will  not  easily  (if  at  all)  stir  it  upon  pretence  of 
an  omission  or  mistake ;  for  the  parties  had  sufficient  time 
to  except  to  it,  and  if  they  will  not  mind  their  business)  it 
is  their  own  fault."  (Wyatt's  P.  R.  380.) 


THE  MASTER  S  REPORT. 


371 


Exceptions  were  permitted  with  reference  to  one  subject 
of  inquiry,  after  exceptions  to  the  same  report  with  refer- 
ence to  another  subject  had  been  allowed  or  overruled,  on 
argument.  (Turner  v.  Turner,  1  Swanst.  156,  n.)  In 
Turner  v.  Turner,  1  Dick.  313,  1  Swanst.  156,  n.,)  the 
Court  not  being  satisfied,  referred  it  back  to  the  Master, 
to  review  his  report  after  confirmation ;  and  in  Allen  v. 
Allen,  1  Dick.  362,  1  Swanst.  156,  n.,  after  a  report  had 
been  confirmed,  on  the  cause  coming  on  for  further  direc- 

~ 

tions,  the  same  was  ordered  to  stand  over  with  liberty  for 
the  plaintiff  to  take  exceptions  to  the  report,  as  if  he  had 
taken  objection  to  the  draft. 

In  Hawkins  v.  Day,  1  Ves.  189,  1  Swanst.  156,  n.,  it  is 
stated,  that,  on  petition  that  the  Master  should  review  his 
report,  after  exceptions  thereto  had  been  argued,  and  the 
report  had  been  confirmed  by  judgment  of  the  Court,  the 
Lord  Chancellor  said  he  never  knew  an  order  to  that  pur- 
pose, and  that  it  would  be  of  mischievous  consequence,  but 
that  errors  in  computation  might  be  set  right  at  any  time. 
It  appears,  however,  that  the  confirmation  of  the  Master's 
report  was  opened,  and  *the  report  allowed  to  [  *372  ] 
be  excepted  to,  or  reviewed  under  particular  circum- 
stances, although  previous  exceptions  had  been  disallowed 
after  argument.  (Hawkins  v.  Day,  1  Ves.  189.  1  Swaust. 
156,  n.) 

Exceptions  cannot  be  taken  to  a  Master's  report  unless 
objections  have  been  left  in  the  Master's  office  to  the  draft 
report.[a]  In  some  few  cases,  and  under  special  circum- 
stances, the  general  rule  has  been  departed  from.  These 
have  been  considered  in  treating  on  objections,  (p.  165,) 
to  which  subject  the  reader  is  referred.  It  is  not  only 
necessary  that  objections  to  the  draft  report  should  pre- 
cede exceptions,  but  the  practice  requires  that  the  excep- 
tions should  be  strictly  in  conformity  with  the  objections, 
and,  though  different  in  form,  that  they  should  both  be 
substantially  the  same. 

Where  a  Master  reports  as  to  matter  not  referred  to 
him,  his  report  ought  not  to  be  excepted  to,  but  it  ought 
to  be  referred  back  to  him  to  be  reviewed,  and  even  if  that 
is  not  done  the  unwarrantable  finding  will  be  disregarded. 
(Jenkins  v.  Briant,a  6  Sim.  603.) 

[a]  See  ante,  367,  note  [«]. 
»Eng.  Chan.  Reps.  ix.  427. 
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Each  distinct  subject  of  complaint  should  form  a  sepa- 
rate exception.  The  consequence  of  a  general  exception 
to  the  Master's  report  is,  that  if  the  Court  is  of  opinion 
that  the  Master  is  right  in  any  one  particular,  the  excep- 
tions must  be  overruled.  (Green  v.  Weaver,4  1  Sim. 
404.)[6]  The  exceptions  should  show  distinctly  the  ground 
of  objection  to  the  report,  otherwise  they  may  be  overruled 
for  generality  and  uncertainty.  (Duller  v.  Steele,  Reg. 
Lib.  1749,  fol.  52.)[c]  If  a  party  objects  not  only  to  the 
Master's  conclusion,  but  also  that  he  has  received  evidence 
which  is  not  admissible,  he  must  take  one  exception, 
because  the  Master  has  received  the  evidence,  and  another 
against  the  conclusion  at  which  the  Master  has  arrived : 
[  *373  ]  for  it  is  not  competent,  *in  arguing  an  exception 
against  the  Master's  conclusion,  to  discuss  the  propriety 
of  his  having  admitted  the  evidence,  unless  the  point  is 
made  a  substantive  ground  of  exceptions.fa] 

When  the  Master,  upon  a  reference  as  to  the  priority 
of  incumbrancers,  reports  against  the  priority  of  a  parti- 
cular party,  and  states  the  facts  upon  which  he  comes  to 
that  conclusion,  the  regular  course  is  to  take  an  exception 
to  the  conclusion  and  not  to  take  exceptions  to  the  par- 
ticular facts,  because  the  Master's  conclusion  may  be 
correct,  though  particular  facts  be  mistated. 

The  objections  being  converted  into  the  form  of  excep- 
tions, are  signed  by  counsel,  they  are  then  copied  on 


[h]  See  Vol.  l,p.  290,  [a]. 

[c]  Exceptions  to  a  Master's  report,  are  in  the  nature  of  special  demurrers,  and  the 
party  objecting-  must  point  out  the  error,  otherwise  the  part  not  excepted  to  will  be  taken 
as  admitted.  Wilkes  v.  Rogers,  6  Johns.  566. 

Exceptions  were  taken,  in  general  terms,  to  the  finding  of  the  Master,  in  his  report, 
that  certain  debts  were  due ;  which  exceptions  were  supported  by  five  several  state- 
ments  of  the  different  reasons  why  the  Master  should  not  have  so  reported  : — Held,  by 
Lord  Lyndhurst,  that  the  exceptions  and  reasons,  taken  together,  were  sufficient,  and 
were  not  informal.  (Dec.  6,  1841,)  Rundell  v.  Lord  Rivers,  6  Lond.  Jur.  Rep.  89. 

An  exception  to  a  Master's  report,  as  to  the  manner  of  computing  interest,  instead  of 
merely  stating  that  the  Master  has  not  adopted  the  usual  or  legal  mode,  should  indicate 
in  what  manner  the  interest  should  be  computed  ;  so  that,  if  the  exception  is  allowed,  the 
Master  may  know  in  what  manner  to  correct  his  report.  Matter  of  Crittenden,  in  Chan. 
N.  Y.,  May  17, 1842,  2  Barb.  Abstr.  Ch.  Decis.  38. 

[a]  More  recently,  however,  it  has  been  held  by  Lord  Cottenham,  that,  on  the  argu- 
ment of  exceptions  to  the  Master's  report,  an  objection  as  to  the  admitmibility  of  evi- 
dence may  prevail,  although  it  does  not  form  the  subject  of  an  exception.  Hoare  v. 
Johnstone,  4  Myl.  &  Cr.  127. 

.  The  Court  will,  sometimes,  upon  exceptions  to  a  Master's  report,  order  the  Master, 
under  certain  circumstances,  to  furnish  certified  copies  of  the  minutes  of  testimony, 
notes,  and  memorandums  made  upon  the  testimony,  by  him,  and  of  the  vouchers  pro- 
duced  before  him.  Jaques  v.  Methodist  Episcopal  Church,  2  Johns.  Ch.  Rep.  543. 

•Eng.  Chan.  Rep.  ii.  204. 
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unstamped  paper,  and  left  with  the  clerk  of  the  Report 
Office,  and  a  deposit  of  10/.  is  paid  to  the  clerk  of  the 
Report  Office  at  the  time  of  filing  the  exceptions.  The 
exceptant  presents  a  petition  for  liberty  to  set  down  the 
exceptions,  to-  the  secretary  of  the  judge  before  whom  he 
proposes  to  hear  them.  The  party  is  not  confined  to  the 
court  or  judge,  who  pronounced  the  decree  or  order,  in 
pursuance  of  which  the  report  to  which  he  excepts  has 
been  made.  Exceptions  to  a  Master's  report,  made  in 
pursuance  of  a  decree  of  the  Master  of  the  Rolls,  may  be 
set  down  for  hearing  before  the  Lord  Chancellor ;  (Burdon 
v.  Burdon,  9  Ves.  499 ;)  or  before  the  Vice  Chancellor. 

If  the  petition  is  presented  to  the  Rolls,  the  order  is 
drawn  up  and  delivered  out,  passed  and  entered,  by  the 
secretary  of  the  Master  of  the  Rolls.  If  presented  to  the 
Lord  Chancellor,  the  order  is  drawn  up  by  the  Registrar. 
The  terms  of  the  order  are,  that  the  exceptions  filed  by  the 

petitioner  to  the  report  of ,  one  of  the  Masters,  &c. 

*be  set  down  to  be  argued  before  his  Lordship  [  *374  ] 
(or  Honour,)  next  after  the  causes,  further  directions,  and 
exceptions  already  appointed. 

At  the  time  of  presenting  the  petition,  a  full  copy  of  the 
decree,  of  the  Master's  report,  including  the  schedules,  and 
of  the  exceptions,  is  usually  left  with  the  secretary,  for  the 
use  of  the  judge.  By  a  notice  dated  5th  Nov.  1834,  the 
Master  of  the  Rolls  only  requires  these  papers  to  be  left 
two  clear  days  before  the  hearing.  The  exceptions  are 
set  down  by  the  registrar.  A  copy  of  the  order  to  set 
down  the  exceptions  is  served  on  the  clerks  in  court  of  all 
the  parties.  The  parties,  on  being  served  with  a  copy  of 
this  order,  apply  at  the  Report  Office  for  copies  of  the 
exceptions. 

If  the  exceptions  are  of  such  a  nature  as  not  to  lead  to 
a  reference  back  to  the  Master  to  review  his  report,  it  is 
the  usual  practice  for  the  plaintiff,  on  being  served  with  an 
order  setting  down  the  exceptions,  to  present  a  petition 
that  the  cause  may  be  set  down  to  be  heard  on  further 
directions,  and  that  the  exceptions  and  further  directions 
may  come  on  to  be  heard  together.  This  is  a  petition  of 
course,  and  the  order,  when  drawn  up,  is  served  on  the 
clerks  in  court  of  all  parties. 

It  is  not  necessary  that  exceptions  should  be  set  down 
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before  the  judge  pronouncing  the  decree ;  neither  is  it 
necessary,  if  on  exceptions  it  is  referred  back  to  the  Mas- 
ter to  review  his  report,  that  the  cause  should  be  set  down 
before  the  judge  pronouncing  such  last  order.  By  the 
decree  made  in  Shaw  v.  Wright,  3  Ves.  32,  dated  1 1  th 
February,  1829,  the  Vice  Chancellor  referred  it  to  the 
Master,  to  take  certain  accounts  and  to  make  certain 
inquiries.  On  the  20th  November,  1833,  a  separate  report 
[  *375  ]  was  *made  by  the  Master  in  favour  of  the  vali- 
dity of  a  certain  assignment.  Exceptions  were  taken  to 
the  separate  report  by  defendant  Duncan,  and  by  Stead, 
(which  last  named  person  was  allowed  to  attend  before 
the  Master  by  the  decree.)  On  their  coming  on  before 
the  Vice  Chancellor,  by  an  order  dated  17th  November, 
1834,  defendant  Duncan's  exceptions  were  overruled,  and 
Stead's  were  ordered  to  stand  over  until  the  Master  had 
made  his  general  report.  The  Master  made  his  general 
report,  which  was  confirmed  nisi  by  order,  25th  Novem- 
ber, 1835.  Stead  excepted  to  this  report,  and  set  down 
the  exceptions  before  the  Master  of  the  Rolls  by  order, 
12th  December,  1835.  The  plaintiff  moved  to  discharge 
the  last  order,  on  the  ground  that  Stead  having  originally 
excepted  to  the  separate  report  before  the  Vice  Chancel- 
lor, and  the  same  exceptions  standing  over  and  involving 
similar  questions  with  those  before  the  Rolls,  he  ought  to 
have  set  down  such  last  exceptions  before  the  Vice  Chan- 
cellor ;  and  because  such  a  proceeding  prevented  the  plain- 
tiff from  setting  down  his  cause  on  further  directions.  On 
the  motion  coming  on,  the  Master  of  the  Rolls  considered 
the  suitor  had  a  right  to  choose  which  court  he  pleased, 
but  by  consent  an  order  dated  21st  January,  1836,  was 
made,  that  the  exceptions  taken  by  Stead  to  the  separate 
report  should  be  set  down  to  be  heard  before  the  Master 
of  the  Rolls,  without  making  the  usual  deposit  of  10/.,  and 
that  the  same  should  be  advanced  and  come  on  at  the 
same  time  with  the  exceptions  taken  by  Stead  to  the  gene- 
ral report,  and  the  order  directed  the  plaintiff  to  pay 
Stead's  costs  of  the  application. 

The  parties,  in  preparing  their  briefs  for  the  hearing  of 
the  exceptions,  select  so  much  only  of  the  order  and  of  the 
report,  as  relates  to  the  exceptions.  If  the  whole  report 
is  involved  in  the  question,  and  the  exceptions  are  not 
[  *376  ]  heard  together  with  the  further  directions,  then 
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a  brief,  consisting  of  the  ordering  part  of  the  decree  and 
of  the  body  of  the  report,  is  given  to  counsel,  together 
with  a  copy  of  the  exceptions,  and  such  observations  as 
are  pertinent.  But  if  the  exceptions  come  on  to  be  heard 
together  with  the  further  directions,  and  the  whole  report 
is  involved  in  the  question,  the  brief  for  the  exceptions 
only  contains  such  observations  as  direct  the  attention  of 
counsel  to  the  points  in  dispute,  and  a  copy  of  the  excep- 
tions ;  while  the  brief  on  further  directions  contains  the 
ordering  part  of  the  decree,  and  the  body  of  the  report. 
In  every  case  a  brief,  separate  and  distinct  from  that  made 
for  the  further  directions,  is  given  on  the  exceptions.  If 
the  exceptions  turn  upon  the  effect  of  the  evidence,  or  any 
part  of  it,  before  the  Master,  the  parties  furnish  their  coun- 
sel with  copies  of  such  of  the  states  of  facts,  and  of  the 
affidavits,  as  are  absolutely  necessary  to  enable  them  to 
argue  the  exceptions  before  the  Court.  The  states  of 
facts  are  necessary  as  the  ground-work  of  the  evidence. 

If  a  party  excepts  to  a  report,  but  does  not  appear  in 
court  to  support  the  exceptions  on  an  affidavit  by  the 
opposite  party  of  having  been  served  with  the  order  to  set 
them  down,  the  exceptions  will  be  overruled,  and  the 
deposit  paid  to  the  other  party.  (Taylor  v.  Tallows,  3 1st 
July,  1798.) 

The  exceptions  are  opened  seriatim  by  the  senior  coun- 
sel of  the  exceptant,  who  reads  so  much  of  the  decree,  of 
the  report  and  the  evidence,  and  of  the  exceptions,  as  he 
deems  necessary.  The  questions  are  then  argued  by  the 
counsel  on  both  sides.  The  counsel  of  all  the  parties 
interested  in  the  report  are  allowed  to  be  heard  in  support 
of  the  report,  and  against  the  allowance  of  the  exceptions, 
but  only  the  exceptant's  counsel  can  be  heard  in  support 
*of  the  exceptions.  The  same  rule  applies  in  [  *377  ] 
this  instance  as  in  an  appeal  where  the  counsel  of  all 
parties  may  support  the  decree,  but  only  the  counsel  of 
the  appellant  can  be  heard  to  support  the  appeal.  The 
reason  is  the  same  in  both  cases,  and  as  in  the  one,  a 
party  aggrieved  by  a  decree  cannot  be  heard  against  it, 
unless  he  has  appealed  himself,  so  neither  can  a  party  dis- 
satisfied with  a  Master's  report  be  allowed  to  avail  himself 
of  the  opportunity  of  the  exceptions  of  another  party,  to 
urge  his  own,  or  to  support  the  objections  of  another. 

On  the  hearing  of  exceptions,  it  is  not  competent  to  the 
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parties  to  read  any  evidence,  excepting  such  as  was  used 
before  the  Master,  and  entered  in  his  report  as  having 
been  read.  In  the  case  of  Goodyer  v.  Luke,  in  Chancery, 
1738,  it  was  held,  that,  upon  exceptions  to  a  Master's 
report,  evidence  might  be  read  in  court  which  had  been 
refused  or  not  read  before  the  Master.  (Cunyngham  v. 
Cunyngham,  i  Amb.  90,  n.)  Such  is  not  the  practice  of 
the  Court.  In  Davis  v.  Davis,  2  Atk.  21,  the  Court  refused 
to  receive  affidavits  made  subsequent  to  the  report,  and 
were  not  influenced  by  the  consideration  of  evidence  hav- 
ing been  received  by  the  Master,  from  the  opposite  party, 
so  late  as  the  evening  before  the  report.  So  in  Ridifer  v. 
O'Brien,  3  Madd.  43,  additional  evidence  was  refused  on 
the  hearing  of  the  exceptions  in  support  of  a  discharge 
which  the  Master  had  disallowed.  The  Master  had 
reported  specially  the  sums  insisted  on  by  way  of  dis- 
charge, and  that  he  had  not  allowed  them  as  matters  of 
discharge,  as  no  sufficient  evidence  had  been  produced 
before  him  to  warrant  such  allowance,  but  that  he  had 
received  them  as  a  claim.  The  exceptant's  counsel  sought 
to  support  the  exception  on  this  part  of  the  report  by 
[  *378  ]  additional  evidence.  *The  Vice  Chancellor  said, 
"  On  this  exception  you  cannot  argue  from  the  additional 
evidence  now  in  your  possession ;  but,  to  support  the 
exception,  you  must  show  me  that  the  evidence  before  the 
Master  did  not  warrant  him  in  reporting  that  he  had  not 
sufficient  evidence  before  him  to  allow  the  discharge."[a] 

On  the  hearing  of  exceptions  to  the  Master's  report  no 
parts  of  the  answer  can  be  read,  except  those  which  were 
read  before  the  Master.  (Rands  v.  Pushman,a  6  Sim.  46.) 

If  the  error  in  the  Master's  report  arises  from  the 
exceptant  not  having  laid  a  material  piece  of  evidence 
before  the  Master,  the  Court  will,  in  some  cases,  upon  the 
exceptant  giving  up  his  deposit,(l)  direct  the  Master  to 
review  his  report.  (Hedges  v.  Cardonnel,  2  Atk.  408.) 
In  Ridifer  v.  O'Brien,  3  Madd.  43,  the  particulars  of  which 
case  have  just  been  detailed,  the  counsel  applied  that  the 
Vice  Chancellor  would  direct  the  Master  to  receive  the 
additional  evidence,  whereupon  the  Vice  Chancellor  said : 

(1)  At  present,  it  is  presumed,  upon  payment  of  taxed  costs. 

[a]  Kilbee  v.  Sneyd,  2  Moll.  186,  (12  Eng.  Ch.  Rep.  405.) 
»Eng.  Chan.  Reps,  ix,  162. 
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"  I  cannot,  on  overruling  the  exception,  direct  the  Master 
to  receive  additional  evidence ;  but  let  the  matter  go  back 
to  the  Master,  and  if  he  continues  to  refuse  the  additional 
evidence,  you  may  then  make  a  distinct  motion  that  he 
should  be  ordered  to  receive  it."  On  the  hearing  of 
exceptions  to  a  report  made  in  pursuance  of  the  original 
decree,  an  order  cannot  be  made  inconsistent  with  that 
decree.  (Brown  v.  De  Tastet,a  1  Jac.  284.) 

If  the  report  had  been  confirmed,  and  followed  by  a 
decree  of  the  Master  of  the  Rolls  containing  consequential 
directions,  it  is  not  competent  to  the  Lord  Chancellor,  so 
long  as  that  order  stands,  to  direct  the  Master  to  review 
his  report ;  and  a  motion  under  such  circumstances,  for 
*the  Master  to  review  his  report,  and  for  the  [  *379  ] 
plaintiffs  to  be  at  liberty  to  take  objections,  and  that  pro- 
ceedings under  the  decree  might  be  stayed,  on  the  ground 
of  the  neglect  of  the  former  solicitor,  was  refused.  (Turner 
v.  Turner,  1  Swanst.  J  54.) 

If  the  exceptions  are  overruled,  it  has  all  the  effect  of 
confirming  the  report  absolutely,  and  if  the  further  direc- 
tions have  been  set  down  to  come  on  with  the  exceptions, 
the  Court  proceeds  at  once  to  hear  the  further  directions ; 
if  they  are  not  set  down  together,  the  plaintiff  sets  the 
further  directions  down  for  hearing.  If  the  exceptions,  or 
any  of  them,  are  allowed,  but  it  is  not  necessary  to  refer 
it  back  to  the  Master  to  review  his  report,  the  cause  may 
proceed  to  be  heard  on  further  directions,  in  the  same 
manner  as  if  the  exceptions  had  been  overruled.fa]  If  the 
allowance  of  the  exceptions,  or  of  any  of  them,  render  it 
necessary  to  refer  it  back  to  the  Master  to  review  his 
report,  it  is  referred  back  to  the  Master  to  review  his 
report,  and  the  reservation  of  further  directions,  and  of 
the  costs  of  the  suit,  are  continued  until  after  the  Master 
shall  have  made  his  report. 

Exceptions  may  be  allowed  in  part,  and  overruled  in 
part,  and  the  Master  directed  to  review  his  report,  as  to 
the  part  relating  to  the  exceptions  allowed.  (Knight  v. 
Maclean,  Reg.  Lib.  1790,  fol.  102.) 

Instead  of  deciding  the   question  on  exceptions,  the 

[a]  Upon  the  allowance  of  an  exception  to  a, Master's  report,  as  to  the  amount  of 
damages  sustained,  the  Court  can  modify  the  report,  and  settle  the  amount,  without 
referring  it  back  to  the  Master.  Taylor  v.  Reed,  4  Paige,  561. 

•Eng.  Chan.  Reps.  iv.  133. 
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Court  will  sometimes  direct  an  issue.  This  was  done  in 
Wilson  v.  Metcalf,  3  Madd.  45.  The  decree  directed  a 
reference  to  the  Master,  to  ascertain  whether  a  person 
was  dead  ;  the  Master  reported  he  was  dead.  Exceptions 
were  taken  to  his  report,  and  the  Master  was  ordered  to 
review  it.  In  reviewing  his  report  the  Master  continued 
of  the  same  opinion,  and  exceptions  were  again  taken. 
The  Court,  on  the  exceptions,  ordered  an  issue. 
[  *380  ]  *If  a  sum  be  reported  due,  and  exceptions  are 
taken  to  the  report,  the  money  will  not,  on  motion,  be 
ordered  to  be  paid  into  court ;  but  where  there  is  evidence 
that  exceptions  are  taken  merely  for  delay,  the  party  may 
make  an  application  to  the  Court  for  the  immediate  hear- 
ing of  the  exceptions.  (Creak  v.  Capell,  6  Madd.  1 14.) 
It  is  competent  to  the  Court,  on  the  hearing  of  the  excep- 
tions, at  the  same  time  it  allows  an  exception  taken  by 
the  defendant,  and  directs  the  Master  to  review  his  report 
generally,  to  order  the  defendant  to  pay  a  sum  of  money 
into  court,  if  it  is  satisfied  that  ultimately,  that  sum  will 
be  found  due  from  the  defendant.  (Brown  v.  De  Tastet,a 
4  Russ.  126.)[a] 

Where,  in  a  foreclosure  suit,  exceptions  are  taken  to 
the  Master's  report,  and  the  time  appointed  for  payment 
of  the  mortgage  money  is  likely  to  elapse  before  the  excep- 
tions are  heard,  the  defendant  should  apply  to  the  Court, 
upon  the  exceptions  being  filed,  to  have  the  time  enlarged 
until  the  exceptions  are  disposed  of.  (Renvoize  v.  Cooper,5 
1  S.  &  S.  364.) 

If  exceptions  taken  to  the  report  of  a  good  title  are 
overruled,  other  objections  to  the  title  cannot  be  made ; 
but  if  exceptions  are  allowed,  and  if  a  new  abstract  of 
title  is  delivered,  further  objections  may  be  brought  in. 

(Brook  v. ,  4  Madd.  212.)     If,  in  a  suit  for  a  specific 

performance,  the  question  of  title  comes  before  the  Court 
on  exceptions,  and  the  Court  is  of  opinion  that  the  title  is 
doubtful,  and  on  that  ground  refuses  a  specific  performance, 
the  Court  will  order  the  exceptions  to  stand  over,  and  not 
disallow  them  ;  since,  if  disallowed,  it  would  appear  upon 
record  that  a  good  title  could  not  be  made.  (Cooper  v. 
Denne,  1  Ves.  565.) 

[a]  See  Vol.  I.' p.  667,  note  [b]. 
»Eng.  Chan.  Reps.  iii.  595.  blb.  i.  187. 
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If  the  Master  is  directed  to  review  his  report,  and  the 
Reservation  of  further  directions,  and  of  the  [  *38l  ] 
costs  are  continued  until  after  the  Master  has  made  his 
report,  the  party  draws  up  the  order,  and  obtains  the 
Master's  further  report,  in  the  same  manner  as  under  an 
original  reference.  This  report  is  confirmed  by  orders 
nisi  and  absolute,  and  the  cause  is  again  brought  on  for 
further  directions.  In  addition  to  the  papers  left  on  set- 
ting down  the  first  further  directions,  a  copy  of  the  order 
to  review,  and  of  the  subsequent  report,  will  be  required 
by  the  secretary  of  the  judge  before  whom  the  cause  is  to 
be  heard.(l) 

It  may  happen  that  the  Master,  in  his  further  report, 
continues  of  the  same  opinion.  If  it  is  on  a  question  of 
law,  the  Court  will  sometimes  direct  a  case  ;  if  on  a  ques- 
tion of  fact,  it  will,  in  some  cases,  direct  an  issue.  Thus, 
where  a  Master  reported  a  party  to  be  dead,  and  it  was 
referred  back  to  him  to  review  his  report,  and  he  reported 
in  the  same  manner,  an  issue  was  directed. 

On  the  further  hearing,  the  parties  should  deliver  the 
briefs  given  on  the  first  further  direction,  and  an  additional 
brief,  comprising  the  order  to  review  and  the  further 
report,  drawn  in  the  same  manner  as  the  first  brief. 

A  party  supporting  the  report,  and  failing,  (the  excep- 
tions being  allowed,)  cannot  be  ordered  personally  to  pay 
costs ;  and  the  only  order  the  exceptant  can  get,  as  to 
costs,  is  the  return  of  his  deposit,  unless  there  is  a  fund  in 
court,  or  an  estate  under  the  control  of  the  Court ;  in 
which  cases  the  Court  may,  in  their  discretion,  order  the 
costs  out  of  the  fund,  or  to  be  paid  by  the  receiver  out  of 
the  rents  of  the  estate.  Thus,  supposing  an  exception  is 
taken  against  the  allowance  of  any  charge  affecting  an 
estate,  and  the  *same  is  allowed,  although  the  [  *382  ] 
incumbrancer  or  creditor  cannot  be  called  upon  to  pay  the 
costs  of  the  exceptant,  yet  as  the  exceptant  was  support- 
ing the  fund,  it  must  pay  his  costs.  The  reason  why  the 
creditor  or  incumbrancer  cannot  be  ordered  to  pay  costs, 
is  from  the  general  principle  of  law,  that  a  party  is  not  to 
pay  for  the  mistakes  of  the  judge  :  but  if  the  exceptant  is 
wrong,  and  his  exceptions  are  overruled,  the  Court  may 

(1)  When  the  cause  has  been  heard  on  further  directions,  the  party  should  apply  to 
the  secretary  for  the  papers  loft  by  him ;  BO  that  if  a  further  hearing  is  necessary,  they 
may  be  forthcoming. 
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not  only  order  the  deposit  to  be  returned  to  the  successful 
party,  but  also  order  taxed  costs. 

By  the  41st  N.  O.  the  deposit  on  exceptions  to  the 
Master's  report  is  increased  to  10/.,  to  be  paid  to  the 
adverse  party,  if  the  exceptions  are  overruled ;  in  which 
case  the  exceptant  is  also  to  pay  the  further  taxed  costs 
occasioned  by  such  exceptions,  unless  the  Court  shall 
otherwise  order ;  but  in  case  the  exceptant  shall  in  part 
succeed,  the  deposit  shall  be  dealt  with,  and  the  costs 
shall  be  paid,  as  the  Court  shall  direct.  Before  the  New 
Orders,  if  part  of  the  exceptions  were  allowed,  and  part 
disallowed,  in  some  cases  the  Court  returned,  in  others 
divided,  the  deposit.  In  Parker  v.  Prout,  4  Bro.  C.  C.  1 , 
n.,  a  party  having  prevailed  in  some  exceptions  to  the 
Master's  report,  and  failed  in  others,  the  Court  ordered 
the  deposit  to  be  returned.  In  Dawson  v.  Busk,  2  Madd. 
184,  it  appears  that  under  such  circumstances  it  was  the 
then  practice  to  divide  the  deposit.  Where  several  excep- 
tions are  taken  to  an  answer,  and  the  Master  reports  the 
answer  sufficient,  and  one  general  exception  is  taken  to  his 
report,  and  some  of  the  exceptions  to  the  answer  are 
allowed,  some  not,  and  others  waived,  the  Court  in  its 
discretion  may  order  the  deposit  to  be  divided. 

It  should  be  recollected,  that  if  the  costs  of  exceptions 
[  *383  ]  *to  a  report  are  not  ordered,  they  cannot  be 
allowed  as  costs  in  the  cause.  The  order  directs  the 
deposit  to  be  returned  to  the  party,  but  the  same  is  paid 
to  the  solicitor,  (subject  to  a  deduction  of  5  per  cent.)  on 
his  applying  to  the  clerk  of  the  senior  registrar,  and  pro- 
ducing to  him  the  order  directing  such  payment,  duly 
passed  and  entered.  The  solicitor  receiving  the  deposit 
gives  a  receipt  in  a  book  kept  for  the  purpose. 

PETITION  TO  REVIEW. 

If  a  party  is  dissatisfied  with  the  Master's  report  upon 
a  subject  of  opinion  or  discretion,  and  not  of  law  or  of 
fact,  upon  which  the  Court  may  have  to  pronounce  a  legal 
decision,  or  of  pleading,  it  is  not  competent  for  him  to 
take  exceptions  to  the  report.  If  the  question  is  not  fully 
stated  on  the  report,  he  presents  a  petition  for  the  Master 
to  review  the  same.  If  the  subject  is  sufficiently  stated 
on  the  report,  the  question  may  be  decided  on  the  hearing 
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of  the  petition  presented  by  the  opposite  party,  praying 
the  confirmation  of  the  report  and  consequential  direc- 
tions. 

The  principal  reports  comprised  in  this  class  are  reports 
of  the  appointment  of  a  receiver  or  consignee,  of  trustees, 
of  guardians,  and  for  the  allowance  of  maintenance,  of 
costs,  of  passing  the  accounts  of  a  receiver  and  consignee. 
The  nature  of  these  reports  has  induced  the  Court  to 
depute  to  the  Master  powers  only  controlled  upon  a  spe- 
cial case  being  established  that  the  Master  has  been  misled 
in  the  exercise  of  his  discretion,  or  mistaken  in  the  principle 
he  has  adopted. 

If  a  party  is  dissatisfied  with  the  Master's  appointment 
of  a  receiver,  he  cannot  except  to  the  report,  but  presents 
a  special  petition  that  the  Master  may  be  ordered  to 
*review  it.  This  petition  can  only  be  sustained  [  *384  ] 
in  those  cases  where  the  receiver  is  not  duly  qualified  for 
the  appointment.  The  judgment  of  the  Master  is  con- 
clusive in  the  appointment  of  a  receiver,  unless  some  sub- 
stantial objection  is  taken  to  induce  the  Court  to  overturn 
his  appointment.  (Thomas  v.  Dawkin,  1  Ves.  452,  and 
3  Bro.  C.  C.  507 ;  Garland  v.  Garland,  2  Ves.  137.)[a] 
The  objection  must  impeach  the  party  approved,  as  an 
improper  person,  (Mitchell  v.  Hunter,  2  Bro.  C.  C.  253,) 
and  if  taken  because  the  Master  has  appointed  A.  where 
he  ought  to  have  appointed  B.,  it  cannot  be  sustained. 
(Thomas  v.  Dawkin,  1  Ves.  452.)  To  be  maintained,  a 
special  case  of  disqualification  must  be  brought  before  the 
Court,  impeaching  the  Master's  judgment.  (Anon.  3  Ves. 
515;  Tharpe  v.  Tharpe,  12  Ves.  317.)  Upon  the  mere 
naked  allegation  that  one  person  is  more  proper  than 

[a]  Where  there  is  an  order  of  the  Court,  referring  it  to  a  Master,  to  report  a  proper 
person  to  be  appointed  a  receiver  of  the  property  of  a  defendant,  and  to  approve  of  the 
sureties  to  be  given  by  such  receiver,  the  appointment  is  not  complete,  until  it  is  con- 
firmed  by  the  special  order  of  the  Court.  But,  where  the  Master  is  directed  to  appoint 
a  receiver,  and  to  take  from  him  the  requisite  security,  no  order  for  the  confirmation  of 
the  appointment  is  necessary.  In  such  cases,  the  Master,  after  approving  of  the  receiver, 
and  of  the  sureties  to  be  given  by  him,  takes  the  requisite  bond,  and  files  it  with  his 
report  of  the  appointment,  stating  that  he  has  approved  of  the  bond,  and  that  it  is  duly 
filed  ;  and  upon  filing  such  report,  the  appointment  of  the  receiver  is  complete,  and  he 
m:iy  immediately  enter  upon  the  duties  of  his  office.  If  either  party  is  dissatisfied  with 
the  appointment  made  by  the  Master,  the  proper  course  is,  to  present  a  petition  to  the 
Court,  upon  due  notice  to  all  the  other  parties  who  have  appeared  and  who  are  interested 
in  the  appointment,  stating  the  grounds  of  objection  to  the  receiver,  and  praying  that 
the  Master  may  review  his  report.  Matter  of  The  Eagle  Iron  works,  8  Paige,  386. 

VOL.  ii.  30 
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another,  the  Court  will  not  ask  the  particular  reason  why 
the  Master  preferred  the  one.     (Anon.  3  Ves.  515.) 

Objections  to  the  appointment  of  a  receiver  may  be 
first,  to  his  circumstances  in  life ;  secondly,  because  he 
resides  at  so  great  a  distance  from  the  property  as  to  ren- 
der it  impossible  that  he  can  manage  it  with  the  best 
advantage ;  thirdly,  from  his  relative  situation  to  the 
parties,  as  where  he  is  solicitor  in  the  cause,  (Garland  v. 
Garland,  2  Ves.  137,)  or  because  he  is  an  accounting  party 
or  a  trustee.  (Anon.  3  Ves.  515.)[7>] 

It  is  not  a  substantial  objection  that  the  person  appointed 
by  the  Master  is  a  practising  barrister ;  but  it  is,  that  he 
is  solicitor  in  the  cause.  In  Garland  v.  Garland,  2  Ves. 
137,  the  person  proposed  as  receiver  was  objected  to  as 
solicitor  in  the  cause ;  upon  which,  the  guardian  of  the 
infant  appointed  another  solicitor ;  but  the  Master  rejected 
[  *385  ]  the  proposal,  *and  appointed  a  barrister,  who 
was  proposed  on  the  other  side.  The  Court  refused  to 
interfere. 

*  The  petition  to  review  states  the  mandatory  part  of  the 
order  of  reference  to  the  Master  to  appoint  a  receiver,  or 
so  much  as  relates  to  that  subject,  the  Master's  reports, 
approving  and  appointing  the  receiver  ;  and  prays  that  he 
may  be  ordered  to  review  the  same.  The  petition  is  pre- 
sented, answered,  served,  and  heard,  in  the  same  manner 
as  any  other  cause  petition.  On  setting  down  this  peti- 
tion, it  is  not  necessary  to  leave  a  copy  of  the  order  of 
reference  to  appoint,  or  the  reports  approving  and  appoint- 
ing the  receiver,  with  the  judge  before  whom  the  petition 
is  to  be  heard. 

If  a  party  wishes  to  object  to  the  appointment  of  a  con- 
signee, he  applies  by  a  petition,  in  the  same  manner  as 
against  the  appointment  of  a  receiver.  The  same  rules 
that  apply  to  a  petition  against  the  appointment  of  a 
receiver,  govern  a  petition  against  the  appointment  of  a 
consignee.  In  Bowersbank  v.  Colasseau,  3  Ves.  164,  the 
Court  refused  to  interfere  with  the  Master's  appointment 

[6]  Upon  proceedings  against  a  bank,  under  the  statute  for  insolvency,  an  officer  of 
the  corporation  is  not  a  proper  person  to  be  appointed  receiver.  Attorney  General  v. 
Bank  of  Columbia,  1  Paige,  511. 

And,  as  a  general  rule,  a  receiver  appointed  in  a  cause,  should  not  employ  the  solici- 
tor of  either  of  the  parties  in  the  suit,  to  assist  him  in  the  discharge  of  liis  duties  as 
receiver.  Ryckman  v.  Parkins,  5  Paige,  543;  Matter  of  Ainuley,  1  Edw.  57  6» 
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of  a  consignee,  unless  upon  a  special  ground  and  a  strong 
case. 

If  a  party  is  dissatisfied  with  the  Master's  appointment 
of  a  trustee,  he  cannot  except  to  the  report,  but  applies 
by  a  special  petition,  for  the  Master  to  review  the  same. 
In  considering  this  petition,  the  Court  is  governed  by  the 
same  general  rules  as  apply  to  the  appointment  of  a 
receiver,  and  will  not  enter  into  the  consideration  of 
comparative  fitness.  To  induce  the  Court  to  interfere, 
there  must  be  a  complaint  that  the  trustees  appointed  by 
the  Master  are  unfit.  (Attorney-General  v.  Dyson,a  2  S. 
&  S.  528.) 

If  a  party  is  dissatisfied  with  the  Master's  report  of  the 
appointment  of  guardians,  or  the  allowance  of  main- 
tenance, *he  cannot  except  to  the  same,  but  [  *386  ] 
brings  the  point  before  the  Court  by  a  special  petition ; 
or  if  the  whole  question  is  stated  in  the  report,  he  may 
raise  the  objection  when  the  petition  praying  confirmation 
and  consequential  directions  is  heard.  In  objections 
against  the  appointment  of  a  guardian,  greater  latitude  is 
allowed  than  against  a  receiver ;  and  it  is  competent  for 
the  party  to  show  that  the  comfort,  and  happiness,  and 
improvement  of  the  infant,  is  more  likely  to  be  promoted 
by  the  appointment  of  one  person  than  of  another,  and 
that  the  allowance  of  maintenance  is  either  too  large  or 
too  small.  Although  the  order  directs  the  Master  to 
inquire  into  the  nature  and  amount  of  an  infant's  fortune, 
yet  a  title  set  up  against  that  of  the  infant's  cannot  be 
taken  notice  of,  but  must  be  established  elsewhere. 

The  Master's  judgment  in  respect  of  mere  quantum  of 
costs  is  conclusive,  but  on  a  special  case,  either  of  irregu- 
larity in  the  proceedings,  or  that  the  Master  in  his 
taxation  acted  upon  a  mistaken  principle,  being  estab- 
lished, the  Court  will  interfere.  (Fenton  v.  Crickett,  3 
Madd.  496.)  .  In  Alsop  v.  Lord  Oxford,b  1  M.  &  K.  566, 
Sir  J.  Leach  said,  generally  speaking,  the  decision  of  the 
Master  on  taxation  is  final,  he  is  the  sole  judge  of  the 
fact,  whether  the  business  has  been  done,  and  of  the 
proper  charge  to  be  made  for  it,  and  added  that  the  Court 
would  only  interfere  where  the  Master  acted  upon  some 
mistaken  principle. 

The  question  is  brought  before  the  Court  by  a  special 

•Eng.  Chan.  Reps.  i.  572.  >>Ib.  vii.  167. 
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petition,  and  not  in  the  form  of  exceptions  to  the  Master's 
report ;  (Fenton  v.  Crickett,  3  Madcl.  496 ;  Pitt  v.  Mack- 
reth,  3  Bro.  C.  C.  320  ;)  nor  can  the  question  be  brought 
before  the  Court  by  motion.  (Attorney-General  v. 
Brown,a  1  M.  &  K.  567.)  The  usual  form  of  the  petition 
is  for  liberty  to  except,  although  in  some  instances  the 
[  *387  ]  prayer  is  for  the  ^Master  to  review  his  report. [a] 
The  petition  states  the  grounds  of  objection  to  the 
Master's  allowance.  Although  the  petition  prays  for 
liberty  to  except,  the  question  is  always  disposed  of  on 
the  hearing  of  the  petition,  which  is  either  dismissed,  or 
an  order  made  for  the  Master  to  review  his  taxation. 

Although  the  subject  of  costs  cannot  be  brought  before 
the  Court  in  the  form  of  exceptions,  yet  it  appears 
questionable  whether  an  exception  for  costs  can  be  joined 
and  taken  with  other  exceptions  to  the  Master's  report. 
In  Holbecke  v.  Sylvester,  6  Ves.  417,  heard  before  Lord 
Eldon,  an  exception  was  taken  to  the  Master's  report  on 
account  of  his  having  disallowed  a  certain  class  of  costs. 
It  was  objected  that  the  question  ought  to  have  been 
brought  before  the  Court  by  petition.  Mr.  Romilly,  in 
support  of  the  exceptions  said,  "  There  cannot  be  an 
exception  for  costs  only,  yet  if  the  party  excepts  upon 
any  other  ground,  he  may  add  an  exception  for  costs,  as 
upon  a  rehearing  or  appeal  upon  other  grounds  you  may 
enter  into  the  question  of  costs,  though  you  cannot  rehear 
or  appeal  for  costs  only."(l)  The  exception  was  allowed, 
and  it  was  referred  back  to  the  Master  to  review  his 
report.  In  a  subsequent  case  of  Lucas  v.  Temple,  9  Ves. 
298,  Lord  EMon  expressed  a  doubt  as  to  the  distinction 
taken  in  Holbecke  v.  Sylvester,  and  one  of  the  points 

(1)  In  the  case,  the  only  exception  appears  for  costs,  but  there  must  have  been  other 
exceptions,  from  Mr.  Romilly's  argument. 

[a]  In  England,  it  seems  that  this  is  the  proper  course.  Bozon  v.  Williams,  3  You. 
&  Jerv.  188. 

In  the  Supreme  Court  of  New  York,  (and  the  same  practice  has  always  prevailed  in 
chancery,)  if  either  parly  is  dissatisfied  with  the  taxation,  he  may  appeal  to  the  court, 
on  a  motion  for  re-taxation.  Low  v.  Vrooman,  15  Johns.  238.  This  motion  must, 
however,  be  made  without  delay ;  and  after  the  lapse  of  two  terms,  at  which  the  party 
might  have  applied  for  a  re-taxation,  the  Court  refused  to  interfere,  though  there  wero 
exceptionable  items  in  the  bill.  M'Lean  v.  Forward,  1  Cowen,  49  ;  Morris  v.  Mullett, 
1  Johns.  Ch.  Rep.  44.  Nor  will  they  review  the  bill,  upon  a  point  not  made  before  the 
taxing  officer.  Lyon  v.  Wilkes,  1  Cowen,  591.  Nor  will  they  in  any  case,  pass  upon 
disputed  items  in  a  bill  of  costs,  until  after  taxation.  Swift  v.  Kelly,  2  Wend.  623 ; 
Gra.  Prac.  2d  ed.  338. 

»Eng.  Chan.  Reps.  vii.  167. 
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being  whether  an  exception  could  lie  for  costs  if  joined 
with  other  matter,  Lord  Eldon  observed  that  frivolous 
exceptions  would  be  taken  merely  for  the  sake  of  costs, 
and  that  his  opinion  was,  that  exceptions  would  not  lie 
for  items  of  costs  which  were  items  properly  falling  within 
the  description  of  those  costs  which  the  Master  was  to 
tax. 

*I  think  it  may  be  inferred  that  the  Court  will  [  *388  ] 
not  entertain  a  question,  however  presented  for  its  con- 
sideration ;  whether  by  petition,  or  by  an  exception  for 
costs  joined  with  other  matters,  as  to  mere  quantum 
of  costs,  or  on  items  properly  falling  within  the  descrip- 
tion of  those  costs  which  the  Master  is  directed  to  tax ; 
his  judgment  on  these  points  being  conclusive ;  but  that 
if  there  has  been  an  irregularity  in  the  proceedings,  or 
the  Master  has  acted  upon  a  mistaken  principle,  or  a 
question  as  to  a  certain  class  of  costs  is  agitated,  that  the 
Court  will  entertain  the  objection ;  and  that  if  costs  are 
the  only  substantial  ground  of  objection  to  the  Master's 
report  that  a  special  petition  must  be  presented,  but  that, 
if  joined  with  other  substantial  objections  to  the  report, 
the  point  may  fairly  be  brought  before  the  Court  by 
an  exception.  The  distinction  as  to  an  appeal  for  costs 
in  Attorney-General  v.  Butcher,3  4  Russ.  180,  (ante,  p. 
21,)  may  be  fairly  applied  to  the  present  question.  Other- 
wise, the  party  would  incur  the  double  expense  of  peti- 
tioning and  excepting. 

Although  the  Master's  report  of  a  receiver's  account, 
like  his  report  on  the  taxation  of  costs,  cannot  be  excepted 
to,  yet  the  Court  will,  upon  the  petition  of  the  party 
complaining,  enter  into  the  consideration  of  objections  to 
the  general  principle  on  which  the  Master  has  proceeded 
in  taking  a  receiver's  account,  but  not  of  objections  to 
particular  items  of  it.  (Shewell  v.  Jones,b  2  S.  &  S.  170  ; 
Idem,  on  Appeal,  3  Russ.  522.c) 

There  is  a  numerous  class  of  reports  arising  from 
references  to  the  Master  in  cases  where  the  Court 
exercises  a  control  over  trust  estates,  or  estates  belong- 
ing to  infants,  which  being  the  result  of  discretion  or 
opinion,  are  never  confirmed  by  orders  nisi  and  absolute, 
nor  are  they  open  to  exception.  If  a  question  arises  on  any 

»Eng.  Chan.  Reps.  iii.  622.    >>Ib.  i.  400.    «Ib.  iii.  507. 
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of  these  reports,  *it  is  decided  on  the  petition  to  con- 
firm the  same,  and  for  consequential  directions ;  or  if 
the  question  be  not  then  sufficiently  raised,  it  is  brought 
before  the  Court  by  a  petition  for  the  Master  to  review 
his  report.  Amongst  this  class  are  reports  as  to  the  pro- 
priety of  granting  leases  ;  of  carrying  contracts  into  effect ; 
as  to  repairs ;  as  to  purchases  with  the  personal  estates 
of  infants ;  or  as  to  paying  off*  incumbrances,  and  as  to 
cutting  timber. 

If  a  party  objects  to  interrogatories  settled  by  the 
Master,  it  is  not  the  practice  for  such  party  to  present  a 
petition  to  expunge  certain  parts  of  the  interrogatories, 
but  the  question  is  brought  before  the  Court  by  exceptions, 
(Hughes  v.  Williams,  6  Ves.  459.)  In  Paxton  v.  Douglass, 
16  Ves.  239,  it  is  said  the  exceptions  must  be  to  the 
Master's  report  upon  what  the  Master  does  after  the 
interrogatories  are  addressed  to  the  witness.  This  case 
as  reported,  is  difficult  to  be  understood;  it  was  a 
creditor's  suit,  and  exceptions  were  taken  to  the  Master's 
certificate  allowing  interrogatories  for  the  examination  of 
Charles  Christie,  claiming  as  a  bond  creditor.  The 
objection  of  the  witness  was,  that  by  answering  he  would 
criminate  himself.  The  Court  said,  the  interrogatories 
may  be  put  to  the  witness,  and  it  must  be  left  to  himself 
whether  he  will  answer  them  or  not.  The  exceptions 
w^ere  disallowed,  but  as  the  case  was  new  and  special,  the 
deposit  was  returned.  The  correct  practice  appears  to 
be,  to  take  exceptions  to  the  report  allowing  the  interro- 
gatories. In  Archbishop  of  York  v.  Stapleton,  Reg.  Lib. 
J742,  fol.  152,  exceptions  were  taken  to  a  report  settling 
interrogatories  pursuant  to  a  decree,  and  an  order  made 
on  the  hearing  of  the  exceptions.  The  view  taken  above, 
is  confirmed  by  a  recent  case  of  Chennell  v.  Martin,1  4 
Sim.  340.  when,  after  an  elaborate  view  of  all  the  cases, 
[  *390  ]  *the  Court  decided  that  if  the  parties  are 
dissatisfied  with  the  allowance  or  disallowance  of  any  of 
the  interrogatories,  they  must  except  to  the  Master's 
certificate.  If  one  general  exception  is  taken  to  the 
Master's  certificate  allowing  interrogatories,  and  the 
Court  is  of  opinion  that  only  one  of  the  interrogatories 
ought  not  to  have  been  approved  of.  the  exceptions  will 
be  allowed.  (Moore  v.  Langford,b  6  Sim.  323.) 

»Eng.  Chan.  Reps.  ri.  154.    blb.  Lr.  292. 
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As  has  been  before  observed,  if  any  party  is  dissatisfied 
with  the  Master's  certificate  as  to  any  pleading,  he  takes 
exceptions.  In  Chalk  v.  Thompson,*  4  Sim.  350,  a  motion 
to  discharge  a  Master's  certificate  of  the  sufficiency  of  the 
defendant's  examination  under  a  decree  was  refused,  the 
the  Court  deciding  that  the  proper  course  was  to  except 
to  the  Master's  certificate.  In  Jones  v.  Powell,b  1  Sim. 
387,  Sir  A.  Hart  decided  that  a  Master's  certificate  as  to 
the  production  of  papers  by  a  defendant  could  not  be 
excepted  to,  and  that  a  motion  must  be  made  to  quash  it ; 
but  as  the  reasons  given  in  support  of  the  decision  are  not 
only  contrary  to  received  practice,  but  have  been  completely 
overthrown  by  the  arguments  and  authorities  adduced  in 
Chennell  v.  Martin,0  4  Sim.  340,  it  may  be  inferred  that 
the  proper  mode  of  bringing  a  question  as  to  the  produc- 
tion of  papers  before  the  Court,  is  in  the  form  of  excep- 
tions to  the  Master's  certificate. 

If  a  party  is  dissatisfied  with  the  Master's  report  approv- 
ing a  conveyance,  he  brings  the  question  before  the  Court 
by  exceptions  to  his  report. 

A  defendant  took  one  general  exception  to  a  report 
finding  his  examination  insufficient.  The  Court  held  the 
report  to  be  right  in  part,  and  wrong  in  part,  and  over- 
ruled the  exceptions,  and  gave  the  plaintiff*  the  deposit,  but 
under  the  41st  N.  O.  refused  to  make  any  order  as  to 
costs.  (Ward  v.  Fitzhugh,d  7  Sim.  42.) 

•Eng.  Chan.  Reps.  vi.  159.        1b.  ii.  194.        'Ib.  vi.  154.        alb.  k.  470. 
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CHAPTER  XXXVI. 

PAYMENT  OF  MONEY  INTO  COURT  AFTER  THE  DECREED] 

Not  necessary  to  wait  until  further  directions,  391.     Application  cannot  be  made  on 
charge  and  discharge,  391.     But  may  on  Defendant's  Examination,  392. 

AFTER  the  Master  has  made  his  report,  any  party  is  at 
liberty  to  apply  as  soon  as  the  report  has  been  confirmed, 
that  a  party  against  whom  a  balance  is  found  due  may  be 
ordered  to  pay  the  same  into  court,  and  it  is  not  neces- 
sary to  wait  until  the  cause  comes  on  to  be  heard  on 
further  directions.  (See  Gordon  v.  Rothley,  3  Ves.  572.) 

But  the  Court  will  not  order  a  balance  to  be  paid  in 
upon  charge  and  discharge  brought  into  the  Master's 
office,  even  upon  his  certificate  of  the  sum  due.  (Fox  v. 
Mackreth,  3  Bro.  C.  C.  45 ;  and  see  Quarrell  v.  Beckford, 
14  Ves.  177.)  In  Fox  v.  Mackreth,  as  reported  in  1  Ves. 
69,  the  Court  refused  the  motion  of  the  plaintiff,  that  the 
defendant  might  be  ordered  to  pay  into  court  the  balance 
of  the  charges,  allowed  against  him  by  the  Master,  after 
deducting  the  full  amount  claimed  by  the  defendant  in  his 
discharge.  In  this  case,  an  account  was  directed  against 
the  defendant,  who  was  examined  in  the  usual  way  upon 
interrogatories.  A  charge  was  brought  in  and  allowed 
[  *392  ]  against  the  *defendant,  who  thereupon  left  his 
discharge  in  the  Master's  office.  Deducting  the  whole 
amount  alleged  to  be  due  in  this  discharge  from  the  amount 
allowed  by  the  Master  in  the  charge,  a  large  balance 
appeared  due  from  the  defendant.  Upon  a  certificate  from 
the  Master  to  that  effect,  the  above  motion  was  made. 
The  Court  refused  to  recognize  a  certificate,  and  said  a 
report  should  have  been  made.  The  cause  stood  over  to 
look  into  the  case  of  Lech  v.  Stevens,  7th  April,  1769,  and 
upon  its  coming  on  again  the  plaintiff's  counsel  applied 
upon  the  ground  of  a  balance  appearing  upon  the  defen- 
dant's examination.  The  motion  was  refused  as  contrary 
to  practice,  and  as  prematurely  made,  the  Master  not 

[a]  This  subject  has  been  incidentally  referred  to,  in  the  notes  to  the  chapter  on 
"  Payment  of  money  and  transfer  of  stock  into  Court,"  Vol.  1,  p.  667—670. 
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having  reported.  The  Court  asked,  "  Is  it  competent, 
if  in  this  stage  of  the  account  so  much  appears  to  be  due, 
to  apply  to  have  it  paid  into  court,  and  to  call  upon  the 
defendant  to  say  he  does  not  believe  so  much  will  appear 
to  be  due  in  the  end  ?"  (Fox  v.  Mackreth,  1  Ves.  69.) 

The  present  practice,  however,  permits  an  application 
to  be  made  for  the  payment  of  a  balance  into  court, 
appearing  to  be  due  by  the  defendant's  own  examination. 
Lord  Eldon,  in  the  case  cited,  said,  "  According  to  the  old 
practice,  you  did  not,  between  the  original  decree  and  the 
hearing  for  further  directions,  apply  for  payment  of  money 
into  court ;  but  that  application  upon  an  examination, 
admitting  money  to  be  due,  has  been  long  the  settled  prac- 
tice, and  the  payment  is  made,  certainly  without  prejudice 

to  a  further  demand  if  more  is  due."     (Hatch  v. ,  19 

Ves.  116.)  And  in  Wood  v.  Downes,  1  V.  &B.  49,  after 
the  usual  decree  for  an  account,  on  motion,  the  principal 
sums  admitted  to  be  due  upon  examination  were  ordered 
to  be  paid  in,  but  not  interest  on  those  sums  (not  being 
computed  by  the  Master,  but  only  by  the  solicitor.)  In 
*this  case  the  usual  decree  was  made ;  the  defen-  [  *393  ] 
dant  put  in  an  examination  in  answer  to  interrogatories : 
the  plaintiff's  solicitor  cast  up  the  schedules  to  the  exami- 
nation, and  by  affidavit  proved  the  balance,  and  he  com- 
puted interest  on  such  balance.  The  motion  was  for 
payment  of  both  principal  and  interest  into  court ;  but  the 
order  was  confined  to  the  principal. 

The  Court  will  not  order  money  to  be  paid  into  court 
upon  the  affidavit  of  an  accountant,  that  from  the  sche- 
dules to  the  examination,  and  from  the  books  of  account 
such  a  balance  was  due.  (Mills  v.  Hanson,  8  Ves.  68.) 
In  this  case,  Lord  Eldon  said,  "  If  you  will  make  an  affi- 
davit, stating  that  the  answer,  or  an  examination  in  the 
Master's  office,  refers  to  schedules  containing  the  receipts 
and  payments,  and  simply  adding  them  up,  that  will  do. 
So,  if  they  brought  a  book  into  the  Master's  office,  and 
you  state  that  it  contains  an  account  of  the  receipts  and 
payments,  and  the  affidavit  gives  him  the  credit  he  craves, 
charging  him  with  what  he  admits,  and  simply  casting  it, 
up,  the  balance  might  be  paid  in  upon  motion :  but  if  the 
case  is  more  complicated  than  that,  and  the  question  is, 
what  is  the  result  of  that  more  complicated  account,  that 
cannot  be  the  foundation  of  a  motion  for  paying  in  money. 
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If  the  books  were  referred  to  in  such  a  way  as  to  make 
them  part  of  the  examination,  or  the  schedule,  as  they 
might  be,  that  would  do."  Motion  refused.  And  on  a 
subsequent  application  before  him  in  the  same  cause,  that 
the  defendant  should  pay  in  a  sum,  appearing  to  be  in  his 
hands  by  the 'partnership  cash-book  and  ledger,  referred 
to  by  the  examination,  lie  said,  "  I  remember  when  the 
practice  was  introduced  of  making  a  defendant  pay  in 
money,  appearing  by  his  answer  or  examination  to  be  in 
[  *394  ]  his  hands.  It  must  be  upon  the  ground  *of  admis- 
sion, and  it  is  not  sufficient  to  cut  up  books  brought  into 
the  Master's  office,  unless  connected  with  admission  by 
the  defendant,  so  as  to  make  those  books  as  much  a  part 
of  his  examination  as  the  schedules  are  part  of  the  answer. 
In  this  instance,  the  books  are  sufficiently  referred  to  for 
purpose,  but  the  reference  is  to  all  the  books,  not  to  the 
cash-book  and  ledger  only ;  therefore  I  cannot  make  the 
order;  but  if  the  plaintiff  can  make  another  affidavit, 
bringing  it  to  that,  I  should  be  very  willing  to  make  the 
defendant  pay  in  the  money,  unless  he  says  more  about  it 
than  he  has  said."  (Mills  v.  Hanson,  8  Ves.  91.) 
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CHAPTER  XXXVII. 

FURTHER  DIRECTIONS. 

Considerations  of,  how  reserved,  395.  Setting  down  cause  on,  396.  If  to  come  on 
with  exceptions,  396.  Regular,  although  plaintiff  has  excepted  to  report,  396.  When 
further  directions  should  come  on  to  be  heard  together  with  the  exceptions,  396. 
Where  a  cause  may  be  heard  on  further  directions,  and  where  not,  397.  How  set 
down  for  hearing,  397.  If  to  come  on  with  exceptions,  398.  Service  of  order  to 
set  down  cause  on  further  directions,  398.  Brief  for  hearing,  how  prepared,  399. 
How  cause  heard,  and  what  evidence  admissible  on  hearing,  399.  When  necessary 
that  a  petition  should  be  presented  to  come  on  with  the  further  directions,  399. 
How  a  person  interested  in  the  report,  though  not  a  party  to  the  suit,  can  be  heard 
on  further  directions,  401.  On  the  hearing  on  further  directions  the  report  is  con- 
elusive,  if  it  has  not  been  excepted  to,  402.  Order  on  further  directions,  402.  If 
after  bill  taken  pro  confesso,  403.  Order  on  further  directions  cannot  vary  original 
decree,  403.  Nor  decide  a  question  not  reserved  by  decree,  404.  Evidence  entered 
in  the  decree  or  report  cannot  be  objected  to  on  further  directions,  405.  How  order 
drawn  up,  405.  Petition  by  a  person  interested  in  the  share  of  a  party  to  the  suit, 
to  have  such  share  paid  to  him,  406.  Provisions  made  by  the  order  on  further 
directions  in  the  case  of  money  or  stock  being  declared  to  belong  to  infants,  married 
women,  or  deceased  persons,  or  to  partners  or  executors,  406.  Provision  for  accu- 
mulation of  interest,  and  dividends  for  payment  of  an  ultimate  residue,  and  for 
apportionment  of  a  fund,  407.  Provision  as  to  specific  bequests,  and  for  a  contin- 
gent legacy,  408.  Proceedings  consequent  upon  the  order  on  further  directions,  409. 
Power  of  attorney  to  receive  money,  409.  Two  cases  in  which  the  Accountant- 
General  tries  a  fact,  409.  Right  of  plaintiff's  solicitor  to  withhold  production  of 
order,  410.  Petition  by  the  representative  of  a  creditor  for  the  payment  of  a  debt 
reported  due  to  creditor,  410.  Payment  of  debts  under  Wl.  to  the  solicitor  of 
creditors,  411.  A  gross  sum  of  money  paid  out  on  petition  ;  interest  paid  out  on 
motion,  411. 

THE  consideration  of  further  directions  is  only  reserved 
in  decrees  and  decretal  orders.  In  other  orders,  the 
reservation  is  "  and  after  the  Master  has  made  his  report 
such  ^further  order  shall  be  made  as  shall  be  [  *396  ] 
just."  If,  by  a  decree,  or  a  decretal  order,  the  considera- 
tion of  further  directions,  and  of  the  costs  of  the  suit  has 
been  reserved,  as  soon  as  the  Master's  report  has  been 
absolutely  confirmed,  the  plaintiff  is  at  liberty  to  set  down 
his  cause  for  further  directions  and  costs.  If  after  the 
service  of  the  order  nisi  to  confirm  the  report,  and  before 
the  same  has  been  made  absolute,  exceptions  have  been 
shown  either  by  the  plaintiff,  or  by  any  of  the  defendants, 
as  cause  against  the  confirmation  of  the  report,  and  have 
been  set  down,  the  plaintiff  is  at  liberty  to  apply,  by  a 
petition  of  course,  that  the  cause  may  be  set  down  for 
further  directions  and  costs,  and  may  come  on  to  be  heard 
together  with  the  exceptions.  In  Yeo  v.  Frere,  and 
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Bowersbank  v.  Collasseau,  5  Ves.  424,  it  was  decided, 
that  although  the  plaintiff  had  excepted  to  the  report,  yet 
he  was  entitled  to  set  down  his  cause  for  further  direc- 
tions. 

In  deciding  as  to  the  propriety  of  further  directions 
coming  on  to  be  heard,  together  with  the  exceptions,  the 
plaintiff  should  be  influenced  by  the  probability  of  the 
exceptions  requiring  or  not  requiring  that  the  Master 
should  review  his  report.  If  from  the  nature  of  the 
exceptions  the  decision  of  the  Court  is  likely  to  be  final, 
and  not  to  require  a  reference  back  to  review,  the  cause 
may  with  propriety  be  heard  on  further  directions,  toge- 
ther with  the  exceptions ;  as  for  instance,  where  the 
Master  has  reported  A.  a  prior  incumbrancer  to  B.,  and 
exceptions  are  taken,  as  the  decision  of  the  Court,  on 
whichever  side  given,  will  dispose  of  the  question,  the 
cause  may  with  propriety  and  safety  be  set  down  on  fur- 
ther directions  to  come  on  after  the  exceptions.  If,  on  the 
contrary,  there  is  a  probability  that  the  exceptions  will 
[  *397  J  require  a  reference  *back  to  the  Master,  inasmuch 
as  the  cause  cannot  be  heard  on  further  direction,  until 
the  Master  has  made  his  further  report  in  pursuance  of 
such  reference  to  review,  and  must  after  that  be  set  down 
again,  the  plaintiff  will  not  be  justified  in  incurring,  or 
allowed  on  taxation,  for  the  expense  of  setting  down  the 
cause,  or  for  the  fees  paid  on  the  first  abortive  attempt  at 
hearing  the  cause  on  further  directions. 

o 

A  cause  cannot  be  set  down  on  further  directions, 
excepting  on  a  Master's  general  report,  made  in  pursuance 
of  a  decree  or  decretal  order.  If  the  Master  has  made  a 
separate  report  in  pursuance  of  a  decree  or  decretal  order, 
or  any  report  not  in  pursuance  of  a  decree,  or  decretal 
order,  the  party  cannot  bring  the  same  before  the  Court 
on  further  directions,  but  must  apply  for  consequential 
directions  by  an  attendable  petition.  In  Van  Kamp  v. 
Bell,  3  Madd.  430,  it  was  decided,  that  a  cause  cannot  be 
set  down  for  further  directions  on  a  separate  report,  but 
that  the  order  must  be  sought  by  a  petition. 

If  the  Master's  separate  report,  or  his  report  not  made 
in  pursuance  of  a  decree  or  decretal  order,  involve  a  ques- 
tion of  law  or  of  fact,  as  ancillary  to  a  legal  decision,  before 
this  petition  can  be  presented,  the  report  requires  to  be 
confirmed  by  orders  nisi  and  absolute.  If  involving  a 
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question  of  discretion  or  opinion  only,  the  petition  praying 
consequential  directions  may  also  pray  that  the  report 
may  be  confirmed. 

If  the  report  has  been  confirmed  absolutely,  the  plaintiff 
presents  a  petition,  as  of  course,  to  the  judge  before  whom 
he  proposes  to  have  the  same  heard,  that  the  cause  may 
be  set  down  on  further  directions  and  on  costs.  The 
petition  is  left  with  the  secretary  of  the  judge,  and  the 
^plaintiff's  solicitor  furnishes  him  with  a  full  [  *398  ] 
copy  of  the  decree  or  decretal  order,  of  the  Master's  report, 
including  the  schedules,  and  of  any  interlocutory  orders 
and  reports  made  in  the  interval  between  the  decree  and 
the  general  report.  If  the  petition  is  presented  to  the 
Master  of  the  Rolls,  the  order  is  delivered  out  by  his 
secretary,  passed  and  entered.  If  presented  to  the  Lord 
Chancellor,(l)  the  petition  is  answered  by  his  secretary, 
and  the  order  to  set  down  the  same  is  drawn  up  by  the 
registrar.  The  cause  is  set  down  by  the  registrar. 

If  exceptions  have  been  taken  and  set  down,  the  plain- 
tiff presents  a  petition  to  set  down  the  cause  on  further 
directions  and  costs,  and  prays  that  the  same  may  be 
heard  together  with  the  exceptions.  In  this  case,  the 
same  papers  are  left  with  the  secretary  of  the  judge,  and 
the  cause  is  set  down  in  the  same  manner  as  if  set  down 
without  the  exceptions.  As  the  party  excepting  must 
leave  a  copy  of  the  decree,  report  and  exceptions,  it  appears 
at  first  unnecessary  that  the  plaintiff  should  do  the  same. 
The  reason  is,  that  each  party  should  perfect  his  own  pro- 
ceedings, so  that  he  may  not  be  prejudiced  by  an  omission 
of  the  other  party. 

A  copy  of  the  order  to  set  down  the  cause,  on  further 
directions,  is  served  on  the  clerks  in  court  of  all  the  defen- 
dants, by  delivering  to,  and  leaving  with,  the  clerks  or 
agents  of  the  clerks  in  court  of  the  several  parties,  true 
copies  of  the  said  order,  and  at  the  same  time  showing 
them  the  original  order  duly  passed  and  entered.  An 
affidavit  of  the  service  is  made  and  filed,  and  the  office 
copy  thereof  should  be  in  court,  that,  if  any  party  does 
not  appear,  a  decree  may  be  taken  against  him  on  the 
affidavit  *of  service.  If  there  has  been  a  sale  [  *399  ] 

(1)  If  intended  to  bo  heard  before  the  Vice  Chancellor,  it  is  presented  to  the  Lord 
Chancellor. 
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of  the  estates,  and  the  purchase-money  is  in  court,  the 
plaintiff's  solicitor  serves  the  purchaser  with  a  notice,  that 
the  cause  is  coming  on  for  further  directions,  and  that  the 
purchase-money  will  be  disposed  of  under  the  direction  of 
the  Court. 

A  brief  for  the  hearing  on  further  directions  is  prepared, 
by  copying  the  title  of  the  cause  in  half-margin  from  the 
Master's  report,  heading  the  brief  as  "  Brief  for  the  plain- 
tiffs, (or  defendants,  or  defendant  A.)  on  further  directions," 
and  commencing,  (not  in  half-margin)  "  That  by  a  decree 

made  on  the  hearing  of  this  cause,  bearing  date  the 

day  of  — — ,  it  was  referred  to  the  Master,  &c.  (copy  the 
ordering  part,  or  so  much  as  relates  to  the  further  direc- 
tions, in  the  past  tense,  then  proceed,)  That  in  pursuance 

of  the  said  decree,  Master ,  the  Master  to  whom  the 

said  cause  was  referred,  by  his  report,  bearing  date  the 
— —  day  of  - — — ,  certified  that  lie  had  been  attended  by 
the  solicitors,"  &c.  (copy  the  body  of  the  report  short,  in 
the  past  tense.)  This  completes  the  brief,  unless  there 
have  been  any  interlocutory  orders  and  reports,  in  the 
interval  between  the  decree  and  the  report,  in  which  case 
they  are  drawn  in  the  same  manner. 

The  parties  do  not  copy  the  schedules  to  the  report,  in 
the  brief  given  to  counsel.  In  some  few  instances,  the 
schedules,  or  a  part  of  them,  are  necessary,  but  these  form 
exceptions  to  the  general  rule.  If  the  further  directions 
come  on  to  be  heard  with  the  exceptions,  separate  briefs 
ere  prepared  and  delivered  to  counsel.  The  brief  on  the 
further  directions  is  prepared  as  above,  and  the  brief  on 
the  exceptions,  in  the  manner  explained  in  treating  on 
that  subject.  To  each  of  these  briefs  are  usually  added 
observations,  directing  the  attention  of  counsel  to  those 
points  which  are  deemed  of  the  greatest  importance. 

The  further  directions  are  opened  by  the  plaintiff's 
counsel,  who  reads,  or  states,  the  effect  of  the  ordering 
[  *400  ]  *part  of  the  decree,  and  so  much  of  the  report 
as  is  necessary  to  enable  the  Court  to  decide  the  questions 
before  it.  The  cause  is  then  argued  in  the  usual  way, 
and  the  order  pronounced.  The  party  setting  down  the 
cause  should  be  prepared  with  an  affidavit  of  the  service 
of  the  order  to  set  the  cause  down,  and  the  party  on 
"whom  the  order  has  been  served,  with  an  affidavit  of 
having  been  served,  and  each  should  have  an  office  copy 
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of  his  affidavit  in  court,  so  that  if  default  is  made  in  the 
appearance  of  any  of  the  parties,  an  order  may  be  made. 
On  further  directions,  if  default  is  made  in  the  appearance 
of  any  party,  on  an  affidavit  of  service,  an  absolute  order 
is  made,  and  not  an  order  nisi,  as  on  an  original  hearing. 
As  the  Court,  on  the  hearing  of  further  directions,  will  not 
enter  on  any  matter  extraneous  to  the  decree,  or  receive 
any  evidence  beyond  the  report,  where  such  matter  arises, 
it  is  necessary  to  present  a  petition  to  be  heard,  together 
with  the  further  directions.  (See  Lewis  v.  Loxham,  1 
Mer.  179.)  Thus,  where  money,  beyond  200/.  is  reported 
to  be  due  to  a  married  woman,  on  the  further  directions, 
the  Court  would  only  carry  the  amount  over  to  the  separate 
account  of  the  married  woman,  but  if  a  petition  is  pre- 
sented to  be  heard  with  the  further  directions,  the  Court, 
if  the  wife  attends  to  be  examined,  will  order  the  money 
to  be  paid  as  she  desires,  or  if  she  resides  at  a  distance, 
will  incorporate,  in  the  -order  on  further  directions,  a 
direction  for  her  examination  as  to  the  disposal  of  the 
money. 

An  order  was  obtained  in  Parnell  v.  Price,  14  Ves.  502, 
upon  a  petition  coming  on  with  the  further  directions  for 
a  reference  to  ascertain  what  balances  remained  in  the 
hands  of  the  defendant,  or  due  from  her  to  the  estate  of 
the  intestate  at  the  end  of  1801,  and  in  every  subsequent 
year.  And  to  *compute  interest  on  such  balances  [  *401  ] 
respectively,  and  for  payment  of  all  the  costs  of  the  suit 
by  the  defendant,  out  of  her  share  of  the  residue.  An 
order  was  made  for  the  interest  and  the  costs  upon  the 
Master's  report,  and  the  inquiry  prayed  by  the  petition 
was  granted. 

On  the  hearing  on  further  directions,  a  person  interested 
in  the  report,  though  not  a  party  to  the  suit,  is  entitled, 
without  presenting  a  petition,  to  appear,  if  he  is  satisfied 
to  take  advantage  only  of  that  which  is  to  be  found  in  the 
report ;  but  if  he  has  a  case  to  make,  depending  upon  any 
fact  which  does  not  appear  upon  the  Master's  report,  he 
cannot  be  heard  without  presenting  a  petition,  and  proving 
that  fact.  (Young  v.  Everest,11  1  R.  &  M.  426.)  In  the 
case  last  cited  a  bill  was  filed  by  a  simple  contract  credi- 
tor, for  the  administration  of  the  assets ;  and,  after  the 
common  decree,  a  specialty  creditor,  who  commenced  an 
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action,  was  restrained  from  proceeding.  Upon  the  Mas- 
ter's report  it  appeared  that  he  was  the  only  specialty 
creditor,  and  that  his  debt  would  more  than  exhaust  the 
fund.  On  further  directions,  counsel  appeared  for  this 
creditor,  to  object  to  the  costs  of  the  parties  being  paid 
out  of  the  fund.  The  plaintiff's  counsel  insisted  that  the 
specialty  creditor,  not  being  a  party,  could  not  be  heard 
without  presenting  a  petition.  The  Court  overruled  the 
objection,  and  seemed  inclined  to  allow  the  executor's 
costs,  but  not  the  plaintiff's.  It  appearing,  however,  that 
there  was  a  probability  of  realizing  further  assets,  it  was 
referred  back  to  the  Master  to  continue  the  accounts.(l) 

On  the  hearing  on  further  directions,  if  the  party  has 
not  excepted,  he  is  concluded  by  the  findings  in  the  Mas- 
ter's report ;  but,  if  all  the  circumstances  appear  upon  the 
[  *402  ]  *face  of  the  report,  a  question  decided  by  the  Mas- 
ter may  be  opened  on  further  directions,  without  any  excep- 
tions having  been  taken.  (Adams  v.  Claxton,  6  Ves.  230.) 
So,  if  the  Master  has  exceeded  his  authority,  and  a  party 
has  omitted  to  take  exceptions,  he  is  not  concluded  by  the 
confirmation  of  the  report.  Upon  a  reference  to  the  Mas- 
ter as  to  title,  a  report  that  A.  B.,  with  the  concurrence 
of  C.  D.,  &c.  could  make  a  good  title,  was  decided  to  be 
an  excess  of  authority,  being  a  report  rather  upon  the  con- 
veyance than  upon  the  fact,  title  or  not ;  and  the  party 
was  held  not  to  be  concluded  by  the  Master's  report. 
(Lewis  v.  Loham,  1  Mer.  179.) 

The  Court,  on  the  hearing  on  further  direction,  is  some- 
times able  to  declare  the  rights  of  the  parties,  and  the 
interest  they  take  in  the  subject  of  the  suit,  and  in  what 
proportions ;  so  that  the  Master,  having  given  effect  to 
the  declarations  of  the  Court,  the  cause  is  wound  up  and 
concluded  without  again  coming  before  the  Court.  Thus, 
in  the  administration  of  an  estate,  the  Master  having  by 
his  report  ascertained  what  parties  are  entitled,  the  Court, 
on  further  directions,  orders  the  account  of  the  personal 
estate  to  be  continued,  subsequent  interest  to  be  computed, 
and  the  fund  to  be  paid  to  the  parties  found  to  be  entitled 
to  the  same.  In  other  cases  questions  arise  on  the  hear- 
ing on  further  directions,  which  render  it  necessary  for  the 
Court  to  send  it  back  to  the  Master  to  make  further 

(1)  So  much  of  this  case  as  relates  to  disallowing  the  plaintiff's  costs  has  been  con- 
trolled by  a  subsequent  decision,  (p.  293.) 
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inquiries,  before  it  can  determine  the  rights  and  interests 
of  the  parties.  In  this  case  the  Court  directs  such  inquiries, 
and  continues  the  reservation  of  all  further  directions,  and 
of  the  costs  of  the  suit,  until  after  the  Master  shall  have 
made  his  further  report,  and  gives  the  parties  liberty  to 
apply  as  there  may  be  occasion. 

*In  Shaw  v.  Wright,  3  Ves.  22,  a  sequestra-  [  *403  ] 
tion  issued  for  want  of  the  answer  of  the  defendant,  and 
the  bill  was  taken  pro  confesso.     By  the  decree,  accounts 
were  directed,  and  by  the  report  it  appeared  that  the 
defendant  (who  was  a  surviving  executor  and  devisee  in 
trust)  had  sold  out  stock,  and  had  received  various  sums 
of  principal  and  interest,  on  account  of  the  testator's  estate, 
to  the  amount  of  2,675/.,  with  which  sum  the  Master 
charged  him.     Upon  further  directions  and  by  petition  the 
plaintiffs  prayed  that  the  sequestrators  might  be  ordered 
to  sell  the  houses,  and  account  for  what  they  had  received, 
and  that  the  rents  and  profits  in  their  hands,  and  the  pro- 
duce of  the  sale,  might,  after  paying  the  expenses,  be 
applied  to  make  up  the  deficiency  due  from  the  estate  of 
the  defendant  to  that  of  the  testator ;  and  that  the  bank 
might   be  ordered  to  transfer  1,266/.  standing  in   their 
books  on  the  testator's  account.     The  Court  said  it  would 
have  no  difficulty  in  selling  not  only  perishable  commo- 
dities, but  if  the  sequestrators  were  in  possession,  and 
rents  were  paid  in  kind,  in  selling  the  same,  or  the  natural 
produce  of  a  farm  ;  but  that  it  could  not  order  any  thing 
to  be  sold,  to  which  a  title  was  required,  and  added,  if  it 
directed  a  sale,  and  the  purchaser  refused,  the  Court  could 
riot  compel  a  performance.     The  Court  said,  "  you  will 
not  find  any  instance  of  an  order  to  sell,  under  a  seques- 
tration, a  subject  which  passes  by  title,  and  not  by  deli- 
very."    The  Court    remarked,   they   had   no   power   to 
compel  the  bank  to  transfer,  which  gave  rise  to  36  Geo. 
3,  c.  90. 

On  the  hearing  on  further  directions,  it  is  not  competent 
to  the  Court  to  make  an  order,  which  will  have  the  effect 
of  varying  or  altering  the  original  decree  or  order,  in 
pursuance  *of  which  the  report  was  made.  In  [  *404  ] 
Pritchard  v.  Draper,a  1  R.  &  M.  198,  the  decree  referred 
it  to  the  Master  to  tax  the  plaintiff  and  his  partners  their 
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bill  of  costs,  and  to  take  an  account  of  what,  if  any  thing, 
was  due  from  the  estate  of  the  client,  who  was  one  of  the 
original  defendants.      Upon   this  the   Master  made  his 
report,  and  found  a  balance  due  for  the  bill  of  costs.     On 
an  appeal  from  the  order,  on  further  directions,  it  appeared 
that  at  the  time  the  suit  was  commenced,  the  bill  of  costs 
was  not  signed ;  but  that,  after  the  institution  of  the  suit, 
a  signed  bill  was  delivered,  and  a  supplemental  bill  filed, 
stating  that  fact.     Lord  Brougham  considered,  that  if  the 
objection  had  been  taken  at  the  original  hearing,  it  would 
have  been  fatal,  and  the  bill  must  have  been  dismissed ; 
but  that  the  decree  not  having  been  appealed  from,  it  was 
too  late  to  take  the  objection  on  an  appeal  from  the  order 
on  further  directions.     So  in  Wilson  v.  Metcalf,  1  Russ. 
530,  where  a  prior  decree  had   ordered  the  costs  of  a 
defendant  mortgagee  to  be  taxed ;  although  it  appeared, 
on  the  hearing  on  further  directions,  that  the  detendant 
was  paid  off  before  the  commencement  of  the  suit,  it  was 
held  he  was  entitled  to  his  costs,  so  long  as  the  first  decree 
remained  in  force. 

The  Court  will  not,  on  further  directions,  decide  a  ques- 
tion not  reserved  by  the  decree.  In  Le  Grand  v.  White- 
head,  1  Russ.  309,  (a  suit  by  a  vendor  for  a  specific 
performance,)  the  decree  having  merely  directed  a  refer- 
ence of  title,  the  Court  refused,  on  the  hearing  on  further 
directions,  to  enter  into  the  consideration  of  any  other 
objection  which  the  answer  had  set  up  against  the  execu- 
tion of  the  contract.  The  rule,  however,  does  not  prevent 
the  Court  from  giving  interest  on  further  directions,  though 
the  question  of  interest  be  not  reserved  by  the  decree. 
(Goodyear  v.  Lake,  2  Amb.  584.) 

[  *405  ]  *Where  the  Master  by  his  report  finds  a  fact 
involving,  according  to  the  practice  of  the  Court,  a  parti- 
cular consequence,  the  Court  will  act  upon  the  fact  so  found, 
and  it  is  not  a  ground  of  exception  that  such  consequence 
is  not  stated  in  the  report ;  thus  the  Master  found  that 
two  executors  had  by  signing  joint  cheques  enabled  each 
other  to  receive  sums  belonging  to  the  estate  of  their  tes- 
tatrix when  they  were  both  largely  indebted  to  that  estate, 
and  that  the  sums  so  received  by  them  were  debts  prove- 
able  under  their  respective  commissions,  both  executors 
having  become  bankrupts.  Held,  that  the  interest  at  5 
per  cent,,  as  the  consequence  of  the  devastavit,  was  to  be 
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added  to  the  principal  sums  found  to  be  proveable  against 
the  bankrupt's  estate  of  the  executors.  (Bick  v.  Motly,3  2 
M.  &  K.  312.) 

A  party,  on  the  hearing  on  further  directions,  cannot 
object  to  evidence  which  has  been  entered  in  the  decree 
as  read,  on  the  ground  that  the  witness  is  interested,  or 
on  any  other  ground,  the  question  being  concluded  by  the 
decree.  Neither  can  a  party  object,  on  the  hearing  on 
further  directions,  to  any  evidence  which  the  Master  has 
received  and  noticed  as  the  basis  of  his  report.  If  a  parly 
desires  to  exclude  such  evidence  from  being  entered  in  the 
report,  he  must  take  exceptions. 

The  order  on  further  directions  is  drawn  up  by  the 
registrar.  For  this  purpose  the  solicitor  leaves  with  the 
clerk  of  the  registrar  the  decree,  or  the  office  copy  of  the 
decree,  the  office  copy  of  the  Master's  report,  and  the 
order  to  confirm  the  report  absolute ;  and,  if  payments 
are  directed  to  be  made  out  of  court,  the  accountant- 
general's  certificate  of  the  fund  in  court  will  be  required. 

If  the  interest  of  a  party  in  the  fund  in  court,  or  any 
part  of  it,  which  is  to  be  disposed  of  on  further  directions, 
*has  been  sold  or  assigned,  the  purchaser  or  [  *406  ] 
assignee  may  apply  by  a  special  petition,  to  come  on  with 
the  further  directions,  that  the  money  may  be  paid  over 
to  him.  This  petition  need  only  be  served  on  the  vendor 
or  assignor  of  the  share.  Sometimes  a  petition  of  this 
nature  is  presented  before  the  hearing  on  further  direc- 
tions, and  the  order  then  is,  that  the  money  shall  not  be 
paid  out  without  notice  to  the  petitioner.  In  drawing  up 
the  order,  the  registrar  should  compare  the  fund  in  court 
with  the  petition  and  the  accountant-general's  certificate, 
and  confine  the  order  to  the  fund  purchased. 

If  the  order  on  further  directions  directs  the  division 
of  a  fund,  it  should  provide  for  the  death,  infancy,  or 
coverture  of  the  parties  who  are  to  receive.  The  order 
having  declared  the  rights  of  the  parties,  directs  the  Mas- 
ter to  apportion  the  fund  amongst  the  persons  declared 
entitled  ;  and  refers  it  to  the  Master,  to  certify  which  of 
the  persons  found  entitled  are  infants,  or  married  women, 
and  which  of  them  are  dead.  It  then  orders  that  the 
sums  which  may  be  apportioned  as  the  shares  of  such  of 
the  said  several  persons  who  are  living,  and  not  infants, 
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or  married  women,  be  paid  to  them  respectively.  If  money 
is  reported  due  to  partners  or  executors,  and  one  of  them 
is  out  of  the  country,  it  is  convenient  to  provide  by  the 
order,  that  the  money  be  paid  to  the  partner,  or  the  execu- 
tor, who  is  on  the  spot.     It  should  direct  that  the  sums 
which  shall  be  apportioned  as  the  shares  of  such  of  the 
said  several  persons  as  the  said  Master  shall  certify  to  be 
now  dead,  be  paid  to  their  respective  personal  representa- 
tives.    And  that  the  sums  which  shall  be  apportioned  as 
the  shares  of  such  of  the  said  several  persons  as  the  Master 
shall  certify  to  be  married  women,  be  paid  to  their  respec- 
tive husbands,  provided  such  shares  respectively  do  not 
[  *407  ]  exceed  the  sum  of  *200/.(1)  and  are  not  subject 
to  any  settlement.     And  if  such  sums  respectively  exceed 
200/.,  or  are  subject  to  any  settlement,  then  that  such  of 
them  as   do  exceed  200/.,  or  are  subject  to  any  settle- 
ment, be  carried  over  to  the  respective  separate  accounts 
of  such  married  women,  subject  to  the  further  order  of  the 
Court  ;(2)  and  that  the  several  sums  apportioned  to  infants 
be  carried  over,  with  the  privity  of  the  accountant-general, 
and  placed  to  the  credit  of  this  cause,  to  their  respective 
separate  accounts ;  and   that  the   said  several  amounts, 
when,  so  carried  over  to  their  said  respective  separate 
accounts  of  such  infants,  as  directed  by  the  order,  be 
respectively  laid  out  in  the  purchase  of  Bank  3  per  cent, 
annuities,  in  the  name,  &c.  in  trust,  &c.  the  like  several 
respective  accounts,  subject,  &c.     And   that  the  interest 
and  dividends,  from  time  to  time  to  accrue  due  on  said 
bank  annuities  to  be  so  purchased,  and  all  accumulations 
of  such  interest  and  dividends,  be  from  time  to  time,  and 
when  and  as  the  same  shall  respectively  accrue  due,  be 
laid  out  in  the  purchase  of  like  Bank  annuities,  in  trust, 
&c.  the  like  several  respective  accounts.     If  the  order 
directs  an  ultimate  residue  to  be  paid,  it  should  provide, 
"  that  the  residue  of  the  said  Bank  annuities,  together  with 
any  interest  to  accrue  due  in  respect  of  the  said   Bank 
annuities,  until  the  sales  and  carryings  over  respectively, 

(1)  By  order  of  16th  April,  1806,  sums  under  200Z.  are  payable  to  the  husband,  with- 
out the  consent  of  the  wife.     Beam.  Ord.  464. 

(2)  The  party  entitled  to  ihis  share  presents  a  petition,  lo  come  on  at  the  same  time 
as  the  further  directions,  and  then,  on  the  examination  in  court  of  the  married  woman, 
a  direction  for  payment  can  be  inserted  in  the  order  on  further  directions ;  or,  if  the 
married  woman  resides  at  a  distance,  a  direction  for  her  examination  may  be  included 
in  that  order,  by  which  the  expense  of  one  order  is  saved. 
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and  on  the  residue  after  the  said  sales  and  carryings  over 
respectively,  be  transferred  and  paid  to ." 

In  a  suit  where  the  fund  was  insufficient  to  pay  the 
^creditors  in  full,  and  it  became  necessary  to  [  *40S  ] 

apportion  the  fund,  the  order  directed  a  sale  of  /. 

consols,  and  referred  it  to  the  master  to  compute  subse- 
quent interest  on  debts  of  testator  from  the  foot  of  report 

of ,  and  to  apportion  the  money  to  arise  by  sale  of 

/.   among    the    creditors    mentioned    in    the    

schedules   to  report  ,  in  proportion  to  their 

several  and  respective  debts;  and  out  of  the  money  to 
arise  by  such  sale,  ordered  the  sums,  which  should  be 
apportioned  due  to  the  several  creditors  as  aforesaid,  to 
be  paid  to  them  respectively,  or  to  the  legal  personal 
representatives  of  such  of  them  as  might  be  dead ;  and 
that  where  such  appointment  should  be  reported  due  to 
several  executors  or  partners,  then  that  such  apportion- 
ment be  paid  to  one  of  them  respectively. 

An  order  was  made  in  Challo-ner  v.  Marshall,  6  Ves. 
118,  upon  a  bill  by  creditors,  that  the  residue  of  the 
money  to  arise  by  the  sale  of  the  estates  of  the  testator, 
which  had  been  directed,  should  be  applied  in  payment 
to  the  several  creditors  named  in  the  report,  or  to  the 
personal  representatives  of  such  of  them  as  were  or  might 
be  deceased,  of  what  had  been  or  should  be  reported  due. 
But  the  Court  refused  to  direct  payment,  without  a 
prerogative  probate. 

The  decree,  in  directing  an  account,  excludes  specific 
bequests.  If,  on  further  directions,  it  appears  that  the 
fund,  including  the  general  legacies,  is  insufficient  to  pay 
the  debts,  the  order  should  direct  the  specific  legacies  to 
abate,  and  refer  it  to  the  Master  to  apportion  them. 

Where  a  legacy  is  given  upon  a  contingency,  and  a 
suit  is  instituted  for  the  administration  of  the  testator's 
estate,  the  Court  does  not  direct  a  sum  of  stock  belonging 
to  the  estate  to  be  appropriated  to  pay  the  legacy,  when 
the  contingency  happens,  but  directs  the  whole  residue  to 
be  *paid  over  to  the  residuary  legatee,  on  his  [  *409  ] 
giving  security  to  pay  the  legacy  when  due.  The  Vice 
Chancellor  said,  "  The  legatee  being  entitled  to  receive  a 
certain  sum  in  money,  when  the  event  of  her  marriage 
happens,  her  legacy  is  not  capable  of  being  secured  by 
the  present  appropriation  of  any  sum  of  stock."  (Webber 
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v.  Webber,*  1  S.  &  S.  311 ;  and  see  Long  v.  Hodges,  1 
Jac.  585.)  In  a  recent  MS.  case,  in  which  the  author 
was  concerned,  a  sum  was  set  apart  to  answer  the  con- 
tingent legacy. 

If  the  order  on  further  directions  directs  the  Master  to 
do  certain  acts,  either  to  enable  the  Court  to  come  to  a 
final  decision,  or  to  ascertain  the  amounts  to  be  paid  by 
the  accountant-general,  a  copy  of  the  ordering  part  of  the 
order  is  left  with  him,  and  he  makes  his  report  or  certifi- 
cate as  the  nature  of  the  case  may  require.  The  order 
on  further  directions,  and  the  report  or  certificate  (or  if 
no  report  or  certificate  is  necessary,  the  order  only,  as 
soon  as  passed  and  entered,)  is  taken  to  the  accountant- 
general's,  and  the  sales,  transfers,  payments,  and  carryings 
over,  are  made  according  to  the  directions  contained  in 
the  order. 

If  a  party  to  whom  money  is  reported  due,  and  ordered 
to  be  paid,  is  unable  personally  to  receive  it,  he  may 
authorise  any  person  by  power  of  attorney.  The  power 
of  attorney  is  prepared  at  the  accountant-general's  office. 

The  only  two  cases  in  which  the  accountant-general 
ever  tries  a  fact,  are,  first,  where  under  an  order  to  pay 
interest  to  a  single  woman,  he  goes  on  to  pay  upon 
receiving  proof  of  her  marriage;  the  other,  where  he 
receives  the  probate  as  proof  of  the  death  of  a  party,  and 
upon  that  pays  the  representative.  In  the  case  of  the 
marriage,  proof  should  be  given  by  affidavit,  that  no 
settlement,  or  articles  for  settlement  were  made  or  entered 
into.  In  case  of  probate,  proof  of  death  is  required,  and 
[  *410  ]  that  the  testator  was  the  *party  in  the  cause,  so 
as  to  identify  the  one  with  the  other.  (Clayton  v.  Gresham, 
10  Ves.  288.) 

The  solicitor  for  the  plaintiffs  in  a  suit  by  simple 
contract  creditors,  is  not  entitled  to  withhold  the  production 
of  the  order  and  and  report  to  enable  specialty  creditors 
to  receive  their  debts  from  the  accountant  general's,  where 
the  fund  is  insufficient  to  pay  them,  and  the  plaintiffs  claim 
a  lien  on  the  order  and  report  for  extra  costs  beyond 
those  allowed  on  taxation ;  (Lechmere  v.  Brazier,  1  Russ. 
73 ;)  but  it  has  been  decided  that  he  is  entitled  to  be  paid 
6s.  Sd.  for  attending  each  creditor,  or  each  set  of  credi- 
tors, with  the  order  and  report. 

»Eng.  Chan.  Reps.  i.  159. 
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If  the  order  does  not  provide  for  the  payment  of  a  debt 
to  the  representative,  such  personal  representative  should 

present  a  petition,  that  the  sum  reported  due  to  , 

deceased,  may  be  paid  to  him.  The  petition  states 
shortly  the  order  of  reference  to  the  Master,  that  the 

Master  by  his  report  had  found /.  due  to  A.  B.  (the 

creditor,)  and  that  he  had  in  the  schedule  to  his  report 

certified  that  there  was  due  to  A.  B.  ,  and  should 

state  the  death  of  A.  B.,  and  whom  he  appointed  executor. 
In  support  of  the  petition,  either  the  probate  of  the  will 
or  letters  of  administration  must  be  produced,  and  an 
affidavit  verifying  the  certificate  of  burial  of  the  creditor, 
and  identifying  him  as  the  same  person  named  in  the 
Master's  report.  The  petition  should  not  be  served  on 
any  of  the  parties. 

The  order  made  is,  that  out  of  the  sum  of /.  cash 

remaining  in  the  bank,  the  sum  of ,  certified  by  the 

Master's  report,  bearing  date  ,  to  be  due  to  A.  B., 

for  the  appointment  in  respect  of  his  debt  (in  the  said 
report  and  petition  mentioned,)  be  paid  to  the  petitioner 
as  the  ^surviving  executor  of  the  said  A.  B.  Any  [  *411  ] 
number  of  creditors  may  join  in  one  petition. 

A  petition  was  presented  by  a  number  of  creditors 
under  an  authority  signed  by  them,  and  verified  by 
affidavit,  and  an  order  was  made  for  the  payment  of  those 
sums  to  their  solicitor,  together  with  any  sums  which 
might  afterwards  become  payable  to  them  as  their 
apportionment  of  future  assets.  The  accountant-general 
objected  to  pay  sums  above  10/.,  and  on  the  petition  being 
again  mentioned,  the  order  was  qualified  with  a  proviso 
that  the  sums  should  not  respectively  exceed  10/.  (Brad- 
ling  v.  Humble,  1  Jac.  48.) 

Although  where  a  gross  sum  is  sought  to  be  paid  out, 
a  petition  is  necessary,  interest  may  be  paid  out  on  motion. 
(Anon.  4  Madd.  228.) 
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AWARD. 

Submission  to  arbitration,  412.  When  it  must  be  made  an  order  of  court  under  the 
statute  and  how,  413.  Where  parties  enter  into  arbitration  bonds,  415.  .Reference, 
to  arbitration  in  a  suit  depending,  415.  A  reference  in  a  suit  not  within  the  sta- 
tute, 415.  Terms  of  order,  417.  Proceedings  on  arbitration,  419.  Effect  of  agree- 
ment to  refer,  420.  Consequence  of  parties  refusing-  to  proceed  with  arbitration 
420.  Effect  of  death  on  a  reference  to  arbitration,  421.  Award  when  final,  and 
when  set  aside,  423.  When  an  award  requires  to  be  made  an  order  of  court,  428. 
To  set  aside  award  pursuant  lo  statute,  42y.  Confirming  award,  430.  Exceptions 
to  award,  431.  Motion  to  set  aside  award,  433.  Bill  to  impeach  award,  433. 
Defence  to  such  a  bill,  434.  To  enforce  an  award,  435.  Award  pursuant  to  the 
statute,  how  enforced,  436.  If  in  a  suit  depending,  436.  Sometimes  by  a  bill,  437. 

AN  award  may  be  made  pursuant  to  the  statute  of  9  & 
10  Win.  3,  c.  15;  or  an  order  may  be  obtained  by  the 
consent  of  the  parties  in  the  suit  to  refer  to  arbitration. 

By  9  &  10  Wm.  3,  c.  15,  it  is  enacted  to  the  effect 
that  all  merchants  and  others,  desiring  to  end  any  contro- 
versy (for  which  there  is  no  remedy  but  by  personal  action 
or  suit  in  equity,)  by  arbitration,  may  agree  that  the 
submission  of  their  suit  to  the  award  or  umpirage  of  any 
person  shall  be  made  a  rule  of  any  of  His  Majesty's  courts 
of  record  which  the  parties  shall  choose,  and  may  insert 
such  their  agreement  in  their  submission  or  the  condition 
[  *413  ]  of  the  bond  or  *promise;  and  upon  producing  an 
affidavit  of  such  agreement,  and  upon  reading  and  filing 
such  affidavit  in  the  court  so  chosen,  the  same  may  be 
entered  of  record  in  such  court,  and  a  rule  of  the  court 
shall  be  thereupon  made  that  the  parties  shall  submit  to, 
and  finally  be  concluded  by  such  arbitration  or  umpirage ; 
and  in  case  of  disobedience  thereto,  the  party  neglecting 
or  refusing  shall  be  subject  to  all  the  penalties  of  con- 
temning a  rule  of  court,  and  process  shall  issue  accordingly, 
which  shall  not  be  stopped,  or  delayed  by  any  order,  &c. 
of  any  other  court,  either  of  law  or  equity,  unless  it 
appears  on  oath  that  the  arbitrators  or  umpires  misbe- 
haved themselves,  and  that  such  award  was  corruptly  and 
unduly  obtained. 

And  it  is  provided  by  the  second  section  of  the  said 
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act,  that  any  arbitration  or  umpirage,  procured  by  corrup- 
tion or  undue  means,  shall  be  void,  and  set  aside  by  any 
court  of  law  or  equity,  so  as  such  corruption  or  undue 
practice  be  complained  of  in  the  court  where  the  rule  is 
made  for  such  arbitration  before  the  last  day  of  the  next 
term  after  such  arbitration  is  made  and  published  to  the 
parties. 

A  parol  submission  to   arbitration  is   not  within  the 
statute :  the  word  "  insert"  infuses  into  that  submission 

something  written.     ( v.  Mills,  17  Ves.  419.)[a]     A 

reference  under  the  statute  may  be  made  by  the  parties 
mutually  executing  arbitration  bonds,  or  by  their  entering 
into  a  written  agreement  to  refer  to  arbitration.  (Ibid.) 
If  done  by  agreement,  it  should  contain  a  clause  that  the 
submission  be  made  a  rule  of  one  of  the  courts  of  record. 
If  by  arbitration  bonds,  a  condition  to  the  same  effect 
should  be  inserted. 

In  2  Equity  Cases,  Ab.  91,  (see  the  details  of  this 
case,  1  T.  &  R.  131,a)  the  court  of  law  refused  to  receive 
any  complaint  to  set  aside  an  award  made  under  the 
act,  until  the  submission  had  been  made  a  rule  of  court, 
*and  held  that  a  consent  in  the  submission  bond  [  *414  ] 
to  make  the  award  a  rule  of  court,  instead  of  the  submis- 
sion, would  not  warrant  their  interposition. 

Although  in  Spettigue  v.  Carpenter,  3  P.  W.  361,  it 
was  considered  that  after  an  award  had  been  made  it  was 
too  late  to  confirm  the  submission,  so  as  to  make  it 
good  within  the  act,  yet  subsequent  cases  have  decided  it 

[a]  It  was  held  by  the  Supreme  Court  of  New  York,  that  a  parol  appointment  by 
arbitrators,  of  an  umpire,  is  good,  unless  the  submission  require  it  to  be  made  in  writ- 
ing. Eltnendorf  v.  Harris,  5  Wend.  516.  But  the  Court  for  the  Correction  of  Errors, 
on  appeal,  held  that  an  umpire  cannot  be  appointed  by  parol,  when  it  is  provided  that 
the  submission  shall  be  made  a  rule  of  Court.  If,  however,  the  arbitrators  and  umpire 
sit  together,  hear  the  parties,  and  unite  in  making  the  award,  the  award  is  sufficient 
evidence  of  the  appointment,  unless  the  submission  requires  the  appointment  previous 
to  entering  upon  the  hearing.  Elrncndorf  v.  Harris,  23  Wend.  628. 

Where  a  matter  in  difference  between  parties  is  submitted  by  them  to  arbitration,  by 
their  mutual  bonds,  and  a  particular  time  is  specified  in  the  bonds,  within  which  the 
award  is  to  be  made  and  ready  to  be  delivered  to  the  parties,  a  subsequent  written 
agreement,  enlarging  the  time  for  making  the  award,  is  valid,  although  not  under  seal ; 
and  an  award,  made  within  such  extended  time,  will  be  as  decisive  of  the  rights  of  the 
parties,  as  if  it  had  been  made  within  the  time  originally  specified  in  the  condition  of 
the  bonds.  But  an  action  will  not  lie  upon  the  bond  itself,  if  the  award  is  not  made 
within  the  time  specified  in  the  condition  of  such  bonds.  Bloomer  v.  Sherman,  5 
Paige,  575 ;  Freeman  v.  Adams,  9  Johns.  115  ;  Myers  v.  Dixon,  2  Hall,  456. 
»Eng.  Chan.  Rep.  xi.  75. 
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is  not  material  whether  the  submission  be  made  a  rule  of 
court  before  or  after  the  award.  (Pownall  v.  King,  6 
Ves.  10.  Featherstone  v.  Cooper,  9  Ves.  67.)  In  Smith 
v.  Symes,  5  Madd.  74,  the  submission  was  made  a  rule 
of  court  after  the  award. 

Any  of  the  parties  may,  pursuant  to  the  agreement,  or 
the  condition  in  the  bond,  apply  to  any  court  of  record  to 
make  the  submission  a  rule  of  that  court.  To  make  an 
agreement  to  refer  to  arbitration  an  order  of  court,  a 
notice  of  motion  is  given  for  that  purpose,  and  if  the 
opposite  party  does  not  appear,  the  Court  will  make  the 
order  upon  the  production  of  an  affidavit  of  the  service  of 
the  notice  of  motion,  and  an  affidavit  of  the  due  execution 
of  the  agreement.  If  the  agreement  gives  either  party 
liberty  to  apply  to  the  Court  to  make  the  agreement  an 
order  of  court,  without  reference  to  the  other  party,  it  is 
unnecessary  to  serve  a  notice  of  motion,  and  the  order 
may  be  obtained  upon  an  exparte  motion,  supported  by 
an  affidavit  of  due  execution  of  the  agreement.  If  the 
opposite  party  consents,  the  order  will  be  drawn  up  on 
the  production  of  a  consent  brief,  in  which  case  neither 
an  affidavit  of  service,  nor  of  due  execution  will  be  required. 
The  order  to  make  an  agreement  to  refer  to  arbitration 
an  order  of  court,  recites  the  articles  signed,  sealed  and 
delivered  verbatim,  and  orders  that  the  said  agreement  be 
made  an  order  of  this  court,  to  be  observed  and  performed 
[  *415  ]  by  the  *parties  thereto,  according  to  the  tenor 
and  true  meaning  thereof. 

If  instead  of  an  agreement  the  parties  enter  into  arbi- 
tration bonds,  a  notice  of  motion  is  given  that  the  bonds 
of  submission  may  be  made  an  order  of  Court.  The 
order  recites  that  the  parties  have  severally  entered  into 

bonds  to  each  other,  in  the  penalty  of /. ;  the  bond 

of  A.  to  B.,  bearing  date  ,  and  the  bond  of  B.  to  A. 

bearing  date ,   reciting  and  conditioned  as  follows 

(recites  bonds),  and  the  order  directs,  that  the  said  bonds 
of  submission  may  be  made  an  order  of  this  Court,  and 
that  the  parties  do  submit  to  and  be  finally  concluded  by 
the  award  which  the  said  arbitrators  shall  make  pursuant 
to  the  said  submission,  according  to  the  statute  in  that  case 
made  and  provided.  The  bonds  are  kept  by  the  registrar. 
Duplicates  are  made  of  this  order,  not  copies. 
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When  this  order  has  been  made,  the  award  is  considered 
so  far  complete  and  confirmed,  that,  in  case  of  disobe- 
dience to  it,  the  Court,  of  which  the  submission  has  been 
made  a  rule,  may  enforce  it  by  process  of  contempt,  and 
no  other  court,  either  of  law  or  equity,  has  power  to  stay 
such  process,  unless  it  appears  on  oath,  that  the  arbitra- 
tors or  umpire  misbehaved  themselves,  and  that  the  award 
was  corruptly  and  unduly  obtained. 

If  in  the  progress  of  an  action  or  chancery  suit,  the 
parties  agree  to  refer  all  matters  in  dispute  to  arbitration, 
such  reference  is  not  considered  under  the  statute. [a]  In 
Lonsdale  v.  Littledale,  2  Ves.  453,  Lord  Loughborough 
said  :  "  Awards  made  in  causes  depending,  are  not  awards 
to  which  the  statute  relates."  In  this  case,  on  the  trial 
of  an  action  at  law,  in  the  Court  of  King's  Bench,  a  ver- 
dict, with  nominal  damages,  was  given,  and  a  reference  to 
arbitration  to  ascertain  *the  amount.  The  order  [  *416  ] 
was  made  a  rule  of  court.  The  valuation  was  made ;  a 
bill  was  filed,  charging  the  valuation  as  unjust,  and  pray- 
ing a  discovery,  and  a  declaration  that  the  certificate  was 
Yoid,  as  unjust,  excessive,  and  extravagant,  and  an  injunc- 
tion to  restrain  the  defendant  from  proceeding  at  law,  and 
praying  that  a  fair  valuation  might  be  ascertained  by  the 
Court.  The  valuer  was  a  defendant.  Separate  general 
demurrers  were  filed  by  each  defendant,  which  were  both 
overruled  by  the  Court,  and  Lord  Loughborough  said : 
"  The  ground  of  the  demurrer,  that  this  is  an  award  made 
under  the  statute,  can  never  hold." 

The  principle  of  this  decision  appears  to  have  been  lost 
sight  of  in  Dawson  v.  Sadler,3  1  S.  &  S.  541.  In  this  case, 
the  bill  prayed  that  the  award  might  be  set  aside,  and  the 
defendant  restrained  from  proceeding  to  recover  the  sum 
awarded  against  the  plaintiff.  It  appears  the  plaintiff  and 
the  defendant  had  agreed,  by  deed,  to  refer  an  action  in 
replevin,  and  all  matters  in  dispute  between  them,  to  arbi- 
tration, and  that  the  award  and  submission  should,  at  the 
instance  of  either  party,  be  made  an  order  of  the  Court  of 
Chancery,  or  a  rule  of  the  Court  of  King's  Bench.  The 
award  was  made,  and  the  plaintiff  was  awarded  to  pay  to 
the  defendant  a  considerable  sum  of  money.  The  award 

[a]  And  a  parol  submission,  in  such  case,  is  good.    Wells  v.  Lain,  15  Wend.  99. 
»Eng/Chan.  Reps.  i.  974. 
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was  made  on  the  1st  of  November,  1823.  On  the  2Gth 
of  November,  the  plaintiff  filed  a  bill,  alleging  fraud  against 
the  award.  Neither  the  submission  nor  the  award  had 
been  made  a  rule  of  either  court,  at  the  time  when  the  bill 
was  filed.  On  the  day  the  bill  was  filed,  the  plaintiff  gave 
a  notice  of  motion  for  an  injunction.  On  the  28th  Novem- 
ber, before  the  motion  was  made,  the  defendant  made  the 
submission  a  rule  of  court.  The  motion  was  made 
[  *417  ]  *for  the  injunction,  which  was  objected  to,  on 
the  ground  that  this  court  had  no  jurisdiction,  and  the 
award  was  considered  as  if  made  pursuant  to  the  statute. 
The  grounds  taken  in  support  of  the  motion  were,  1st, 
because  the  submission  was  not  made  a  rule  of  the  Court 
of  King's  Bench  before  the  bill  was  filed  ;  2dly,  because  the 
agreement  was  that  the  submission  might  be  made  a  rule 
of  either  the  Court  of  King's  Bench,  or  of  the  Court  of 
Chancery  ;  and  3dly,  because  the  complaint  being  of  fraud 
and  corruption  in  the  arbitrator,  it  was  an  excepted  case, 
under  the  statute.  The  Vice  Chancellor  refused  the 
injunction  on  the  above  grounds,  but  neither  he  nor  the 
counsel  raised  the  point  that  the  reference,  being  in  a  suit 
depending,  was  not  under  the  statute,  nor  took  the  distinc- 
tion between  this  case  and  that  of  Gwinett  v.  Bannister, 
14  Ves.  530,  which  was  cited,  and  which  was  made  in  a 
suit  depending. 

In  Nichols  v.  Chalie,  14  Ves.  266,  Lord  Eldon  recog- 
nized the  case  of  Lonsdale  v.  Littledale,  but  refused  to 
grant  an  injunction  to  restrain  proceedings  at  law  to 
enforce  an  award,  the  submission  having  been  made  a  rule 
of  the  Court  of  King's  Bench.  In  this  case  the  agreement 
was  made  in  a  suit  depending  in  the  Court  of  Chancery, 
and  one  of  the  terms  of  the  agreement  was,  that  the  parties 
should  not  file  a  bill  in  equity. 

A  notice  of  motion  may  be  served,  to  refer  all  matters 
in  dispute  to  arbitration,  and,  if  consented  to,  the  order 
is  drawn  up,  that  all  matters  in  difference  between  the 
parties  be  referred  to  the  award,  arbitrament,  final  end, 

and  determination  of (barristers  at  law),  who  are 

to  make  their  award  in  writing,  on  or  before  the day 

of ,  to  be  delivered  to  the  said  parties,  or  either  of 

them,  who  shall  require  the  same ;  but  in  case  the  said 
[  *418  ]  * and shall  not  be  able  to  agree  con- 
cerning the  making  of  their  said  award,  then,  and  in  such 
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case,  by  like  consent,  it  is  ordered,  that  they  may  be  at 
liberty  to  choose  a  third  person  as  an  umpire,  who  is  to 

make  his  umpirage,  on  or  before  the day  of ,  to 

be  delivered  to  the  said  parties,  or  either  of  them,  who 
shall  require  the  same,  which  is  to  be  final  and  conclusive 
between  the  parties  ;  and  in  case  the  said  arbitrators  shall 
not  be  able  to  make  their  award,  or  the  said  umpire  his 
umpirage,  by  the  time  aforesaid,  then  such  enlargement 
of  the  time  for  making  and  publishing  the  said  award,  or 
umpirage,  is  to  be  made,  as  the  said  arbitrators  or  umpire 
shall  certify,  and  this  court  deem  reasonable.  And,  by 
like  consent,  it  is  ordered,  that  all  and  every,  or  any  of 
the  parties  in  this  cause,  and  all,  or  any  witness  or  wit- 
nesses to  be  by  them,  or  any  of  them,  respectively  pro- 
duced, if  required  by  the  said  arbitrators,  or  umpire,  or 
any  of  the  parties  be  examined  upon  interrogatories,  and 
otherwise,  as  the  said  arbitrators,  or  umpire,  shall  direct, 
being  first  sworn  before  one  of  the  Masters  of  this  court ; 
and  that  all  books,  vouchers,  papers,  and  writings,  in  the 
custody  or  power  of  the  said  parties  respectively,  relating 
to,  touching,  or  in  anywise  concerning  the  matters  in 
difference,  be  produced  to  the  said  arbitrators,  or  umpire, 
and,  by  like  consent,  the  costs  of  the  suit  and  of  this  refer- 
ence, and  relating  thereto,  are  to  be  in  the  discretion  of 
the  said  arbitrators,  or  umpire ;  and,  by  like  consent, 
neither  the  plaintiff  nor  the  defendants  are  to  prosecute 
any  action  at  law,  or  suit  in  equity,  or  commence  any  suit 
whatever  against  each  other,  or  against  the  said  arbitra- 
tors, or  umpire,  of  and  concerning  the  premises,  so  as 
aforesaid  referred;  and,  by  like  consent,  it  is  ordered, 
that  either  of  the  parties  be  at  liberty  to  apply  to  this 
court,  to  have  *the  award,  or  umpirage,  to  be  [  *419  ] 
made  in  pursuance  of  this  reference,  made  an  order  of 
court. 

When  the  order  is  completed,  each  party  prepares  and 
leaves  with  the  arbitrators  a  statement  of  his  case. 
Appointments  are  made  with  the  arbitrators,  which  are 
attended  by  the  solicitors,  and  sometimes  by  the  counsel 
of  the  parties.  If  it  is  necessary  to  examine  any  witnesses, 
they  are  sworn  before  one  of  the  Masters,  pursuant  to  the 
direction  contained  in  the  order.  When  the  case  is  finished 
the  arbitrators  make  their  award. 

32* 
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If  it  is  not  part  of  the  agreement,  the  Court  cannot  give 
arbitrators  authority  to  examine  upon  oath.  (Street  v. 
Rigby,  6  Ves.  815.)  The  objection  to  the  appointment 
of  an  arbitrator  is  waived  by  the  party  attending  him. 
(Harcourt  v.  Ramsbottom,  1  J.  &  W.  51 !.)[«]  If  A.  and 
B.  on  one  part,  and  C.  on  the  other,  submit  to  arbitration, 
the  arbitrator  may  make  an  award  not  only  of  matters  in 
difference  between  A.  and  B.  jointly,  or  A.  and  B.  sepa- 
rate, and  C.,  but  also  of  matters  between  A.  and  B.  (Carter 
v.  Carter,  1  Vern.  258.)  A  party  attending  an  arbitrator 
under  an  order  of  court  is  privileged  from  arrest.  (Moore 
v.  Booth,  3  Ves.  350.)[6]  So  is  a  witness  attending  an 
arbitrator  under  an  order  of  court.  (Temple  exparte,  2 
V.  &  B.  395.) 

A  time  is  usually,  and  should  in  all  cases  be  fixed,  within 
which  the  arbitrators  are  to  make  award.  If  the  arbitra- 
tors are  not  able  to  make  their  award  within  that  time,  it 
should  be  enlarged.  If  the  parties  consent,  the  time  may 
be  enlarged  upon  a  petition  of  course,  being  consented  to 
by  the  clerk  in  court  of  the  parties.  If  the  other  party 
will  not  consent,  a  notice  of  motion  is  necessary.  In  Knox 
[  *420  ]  v.  *Symmonds,  3  Bro.  358,  the  time  to  make 
the  award  was  enlarged  till  the  first  day  of  Hilary  term : 
the  award  was  made  on  the  first  day  of  Hilary  term;  the 
award  was  held  good ;  the  word  "  till"  for  this  purpose 
being  held  inclusive. 

An  agreement  to  refer  to  arbitration  does  not  bar  an 
action.  (Street  v.  Rigby,  6  Ves.  822.)  A  covenant  to 
refer  to  arbitration  only  is  no  bar  to  a  suit  or  action,  but 
only  entitles  to  damages ;  but  if  the  parties  agree  that 
there  shall  be  no  suit  at  law  or  in  equity,  such  covenant  is 
binding.  (Mitchell  v.  Harris,  2  Ves.  129.)[a] 

A  bill  cannot  be  maintained  to  compel  parties  to  name 
arbitrators.  A  bill  for  a  specific  performance  of  an  agree- 
ment to  refer  to  arbitration  does  not  lie.  (Street  v.  Rigby, 

[a]  Elmendorf  v.  Harris,  23  Wend.  628. 

[b]  Sanfbrd  v.  Chase,  3  Cowen,  381.    See  also,  Vol.  I.  p.  389-391,  and  notes. 

[a]  And  a  submission  to  arbitration  is  a  discontinuance  of  a  suit ;  and  if,  after  the 
commencement  of  a  suit,  and  before  plea  pleaded,  all  actions,  &c.,  be  submitted  to  arbi- 
tration, the  defendant  may  plead  the  fact,  in  bar  of  the  further  maintenance  of  the  suit. 
Towns  v.  Wilcox,  12  Wend.  504  ;  Larkin  v.  Bobbins,  2  Wend.  505.  But  a  party  may 
waive  such  discontinuance,  by  appearing1  at  the  trial  of  the  cause,  and  defending  the 
same.  The  People  v.  Onondaga  Common  Pleas,  1  Wend.  314. 


AWARD.  420 

6  Ves.  818,  Agar  v.  Macklew,a  2  S.  &  S.  418.)[&]  Nor 
will  the  Court  on  motion  order  the  arbitrators  to  proceed. 
(Crawshay  v.  Collins,  1  Swanst.  40.)  In  this  case,  an 
order  was  made  by  consent  to  refer  to  arbitration.  After 
seventeen  meetings  the  plaintiff  having  finished  his  case, 
and  a  claim  being  against  the  plaintiff  and  the  defendant, 
Collins's  counsel  saying  he  could  not  advise  his  client  to 
proceed,  unless  some  arrangement  was  made  as  to  that 
claim,  the  meeting  was  dissolved.  The  defendant  Collins 
subsequently  wished  to  proceed,  but  the  plaintiff  said  that 
he  had  abandoned  the  reference.  A  motion  was  made  by 
the  defendant  that  the  arbitrators  might  proceed.  The 
Court  said  the  arbitrators  ought  not  to  come  to  the  Court, 
but  to  exercise  their  discretion. 

If  arbitrators,  under  an  order  of  reference  in  a  cause, 
decline  to  proceed,  the  suit  may  be  prosecuted  as  if  no 
reference  had  been  made.  (Crawshay  v.  Collins,  3  Swanst. 
90.)  This  court  will  not  substitute  the  Master  for  the 
arbitrators.  (Agar  v.  Maclew,a  2  S.  &  S.  418.)  It 
appears  the  Court  will  not  permit  a  bill  of  discovery  as 
ancillary  to  an  arbitration.  (Street  v.  Rigby,  6  Ves. 
822.)[c] 

*If  one  arbitrator  dies,  it  appears  there  is  an  [  *421  ] 
end  of  the  award,  and  the  parties  proceed  with  the  suit. 
(Crawshay  v.  Collins,  1  Swanst.  41.)  The  death  of  one 
of  the  parties  puts  an  end  to  the  arbitration.  In  Blundell 
v.  Bretargh,  17  Ves.  232,  a,  a  contract  was  entered  into 
between  parties  for  a  sale,  and  the  value  of  the  premises 
was  to  be  fixed  by  arbitration.  An  award  was  made  after 
the  death  of  the  vendor,  which  on  that  account  was  held 
bad,  although  the  language  of  the  contract  was  that  the 
vendor,  his  heirs,  executors,  administrators,  or  assigns, 
should  sell,  &c.[a] 

Terms  of  compromise  of  a  suit,  and  of  an  action  agreed 
upon  out  of  court,  and  afterwards  disregarded,  cannot  be 
enforced  by  a  motion  in  the  suit.  (Forsyth  v.  Manton,  5 

[b]  2  Story's  Eq.  Jur.  680. 

[e]  2  Story's  Eq.  Jur.  711. 

[a]  Where,  after  submission  to  arbitrators,  by  rule  of  court,  the  plaintiff  died,  and  the 
suit  was  revived  by  his  administrator,  and  the  administrator  and  the  defendant  proceeded 
in  the  arbitration,  without  any  new  submission,  and  an  award  was  made ;  held,  that  the 
death  of  the  plaintiff  did  not  avoid  the  submission,  and  that  the  award  under  it  was 
good.  Wheatley  v.  Martin's  adm'rs,  6  Leigh,  62. 

»Eng.  Chan.  Reps.  i.  526. 
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Madcl.  78.)  The  revocation  of  the  authority  of  an  arbi- 
trator, the  submission  to  whose  award  has  been  made  a 
rule  of  court,  is  a  contempt.  (Harcourt  v.  Ramsbottom, 
1  J.  W.  511.) 

In  Brown  v.  Brown,  1  Vern.  158,  one  of  the  parties 
forbad  the  arbitrators  to  make  their  award,  and  they  for- 
bore, whereupon  the  umpire  made  the  award,  although 
likewise  forbidden  ;  yet  the  award  was  not  set  aside ;  but 
in  a  modern  case  it  was  held,  that  although  a  reference  to 
arbitration  is  made  under  an  order  of  court,  either  party 
may  revoke  the  authority  of  the  arbitrator  before  the 
award  is  made,  but  it  is  a  high  contempt  to  do  so.  (Hag- 
gett  v.  Welsh,8  1  Sim.  134.)  In  the  case  cited,  after  such 
a  revocation,  the  arbitrator  made  an  award  which  was  set 
aside,  the  Court  saying,  that  an  application  should  be 
made  for  a  contempt.  The  facts  were  shortly  these :  an 
order  was  made  by  consent,  referring  the  cause  to  arbi- 
tration, but  there  was  no  agreement  in  the  order  that  the 
submission  should  be  made  a  rule  of  any  court.  Pending 
the  reference,  one  of  the  defendants  gave  notice  to  the 
arbitrator  that  he  revoked  his  authority,  but  the  arbitrator 
[  *422  ]  proceeded  *and  made  his  award.  The  other 
defendant,  in  whose  favour  the  award  was  made,  moved 
to  make  it  a  rule  of  court,  and  that  the  Court  Would  direct 
payment  of  a  sum  into  Court.  The  plaintiff  made  a  cross- 
motion  that  he  might  be  at  liberty  to  proceed  with  his 
cause,  considering  the  award  as  a  nullity,  by  reason  of 
the  revocation  of  the  authority  of  the  arbitrator  by  one  of 
the  parties.  The  Vice  Chancellor  said,  "  Where  an  order 
of  reference  is  made  by  any  court,  it  is  not  necessary  to 
give  the  Court  authority  with  respect  to  the  award,  either 
that  the  submission  should  be  made  a  rule  of  court,  or 
that  the  award  should  be  made  a  rule  of  court.  It  is  a 
necessary  part  of  the  agreement  that  the  submission  should 
be  made  a  rule  of  Court,  where  the  reference  is  under  the 
statute,  or  where  the  reference  is  made  at  nisipriuf,  or  by  a 
judge's  order.  But  where  the  reference  is  made  under  the 
order  of  any  Court,  there  ipso  facto  disobedience  to  the 
award,  incurs  a  contempt  of  that  court,  and  the  Court  will 
lend  its  aid  to  enforce  the  award.  The  first  part  of  the 
defendant's  motion  is  therefore  superfluous,  and  I  cannot 
act  upon  the  second,  being  of  opinion  that  notwithstanding 

»Eng.  Chan.  Reps.  ii.  68. 
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the  reference  is  made  under  an  order  of  Court,  the  autho- 
rity of  the  arbitrator  may  at  any  time  before  the  award  is 
made,  be  revoked  by  either  of  the  parties,  and  that  the 
arbitrator  had  consequently  in  this  case  no  power  to  make 
any  award."  He  then  comments  upon  the  contempt,  and 
added,  "  that  when  a  proper  application  is  made  it  will  be 
dealt  with  accordingly.  The  plaintiff's  motion,"  he  con- 
tinued, "  is  misconceived ;  he  ought  to  apply  to  set  down 
his  cause  again,  which  it  appeared  had  gone  out  of  the 
registrar's  book." 

When  a  reference  has  been  made  to  arbitration,  and 
the  judgment  of  the  arbitrator  is  not  given  in  the  time 
and  manner  according  to  the  agreement,  the  Court  will 
not  *  substitute  themselves  for  the  arbitrators,  [  *423  ] 
and  make  the  award.  Lord  Eldon  said,  "  I  am  not  aware 
that  has. been  done,  even  in  a  case  where  the  substantial 
thing  to  be  done  is  agreed  between  the  parties,  but  the 
time  and  manner  in  which  it  is  to  be  done  is  that  which 
they  have  put  upon  others  to  execute." 

An  award  being  made  by  the  judges  of  the  parties' 
own  choosing  is  final,  unless  ttere  is  collusion  or  gross 
misbehaviour  in  the  arbitrators,  (Titterson  v.  Peak,  3  Atk. 
529,)  or  they  are  deceived,  or  make  their  award  clandes- 
tinely, without  hearing  each  party ;  in  which  case  the 
award  will  be  avoided.  (Metcalf  v.  Ives,  1  Atk.  64.)  So 
if  they  proceed  upon  a  plain  mistake  as  to  law  or  fact, 
(Corneforth  v.  Gear,  2  Vern.  705,)  [a]  or  exceed  their 
authority  ;  or  if  there  is  an  irregularity  in  the  award,  the 
same  is  bad. 

An  award  may  be  set  aside  for  partiality  in  the  arbitra- 
tors. (Burton  v.  Knight,  2  Vern.  514.)  An  arbitrator 
is  not  to  consider  himself  as  agent  for  the  person  who 
appoints  him,  (Calcraft  v.  Roebuck,  1  Ves.  226,)  and  if 
he  so  conducts  himself,  will  be  held  as  acting  corruptly. 
Nor  is  he  to  take  instructions,  or  talk  with  one  party  in 

r  [a]  An  award  cannot  be  impeached,  except  for  fraud  or  partiality,  in  the  arbitrators, 
or  for  some  palpable  mistake  of  law  or  fact.  Fitzpatrick  v.  Smith,  1  Desau.  245 ;  Herrick 
v.  Blair,  1  Johns.  Ch.  Rep.  101 ;  Shermer  v.  Beale,  1  Wash.  11  ;  Pleasants  v.  Ross,  1 
Wash.  156 ;  Atwyn  v.  Perkins,  3  Desau.  297  ;  Morris  v.  Ross,  2  Hen.  &  Munf.  408  ; 
Roosevelt  v.  Thurman,  1  Johns.  Ch.  Rep.  220 ;  Shepard  v.  Merrill,  2  Johns.  Ch.  Rep. 
276;  Van  Cortlandt  v.  Underbill,  17  Johns.  405;  Hardeman  v.  Burge,  10  Yerg.  202; 
Dougherty  v.  McWhorter,  7  Yerg.  239 ;  Head  v.  Muir,  3  Rand.  .122 ;  Clear  v.  Moore, 
1  Hayw.  225 ;  Jones  v.  Frazier,  1  Hawks,  379  ;  Ewing's  adm'rs  v.  Beauchamp,  2  Bibb, 
456 ;  Gallant  v.  Downey,  2  J.  J.  Marsh.  343 ;  Bulkley  v.  Starr,  2  Day,  553 ;  Cleaveland 
v.  Dixon,  4  J.  J.  Marsh.  228  ;  Blackledge  v.  Simpson,  2  Hayw.  30 ;  Todd  v.  Barlow,  2 
Johns.  Ch.  Rep.  551 ;  Toppan  v.  Heath,  1  Paige,  294. 
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the  absence  of  the  other.  Private  meetings  of  the  arbi- 
trators with  one  of  the  parties,  and  admitting  him  to  be 
heard,  to  induce  an  alteration  in  the  award,  is  partiality. 
(Burton  v.  Knight,  2  Vern.  515.) 

If  the  submission  is  to  three  or  any  two  of  the  arbitra- 
tors, and  two,  by  fraud  or  force,  exclude  the  other,  that 
alone  is  sufficient  to  vitiate  the  award.  (Burton  v.  Knight, 
2  Vern.  514.)  Although  two  arbitrators  have  the  power 
of  acting,  yet  they  must  not  exclude  the  third.  Every 
arbitrator  must  be  summoned,  and  have  an  opportunity 
[  *424  ]  of  being  present ;  for  though  two  *may  form  a 
majority,  they  may  be  influenced  by  the  arguments  of  the 
third.  (Goodman  v.  Sayers,  2  J.  &  W.  253.)  An  award 
made  by  two  arbitrators  out  of  three,  one  of  such  two 
having  unjustly  excluded  the  third,  was  set  aside  with 
costs,  to  be  paid  by  that  arbitrator,  and  by  the  material 
parties  in  favour  of  whom  it  was  made.  (Chicot  v. 
Lequesne,  2  Ves.  315.)[a] 

If  an  arbitrator  receives  evidence  after  he  has  given 
notice  to  the  parties  that  he  will  receive  no  more,  in  which 
the  parties  acquiesce,  theaCourt  will  set  aside  the  award. 
(Walker  v.  Frobisher,  6  Ves.  70.)[6]  In  this  case  the 
motion  to  set  aside  the  award  was  granted,  although  the 
arbitrator  by  his  affidavit  swore  that  his  opinion  was  made 
up  before  such  evidence,  and  not  in  the  least  influenced  by 
it.  An  arbitrator  has  a  power,  subject  to  discretion,  to 
proceed  exparte,  if  one  of  the  parties  will  not  attend. 
(Wood  v.  Leake,  12  Ves.  412 ;  and  see  Harcourt  v.  Rams- 
bottom,  1  J.  &  W.  511.) 

It  is  no  ground  to  set  aside  an  award  because  the  soli- 
citor takes  upon  himself  to  say  he  cannot  attend  at  the 
time  the  arbitrators  appoint.  He  must  attend,  if  they 
make  a  reasonable  appointment.  (Fetherstone  v.  Cooper, 
9  Ves.  67.)  But  the  parties  must  have  a  reasonable 
opportunity  of  satisfying  the  arbitrators ;  and  in  a  case 
where  one  of  the  parties  wished  the  arbitrator  to  stay  the 

[a]  In  a  submission  to  arbitration,  where  three  arbitrators  are  named,  with  power  to 
two  to  make  an  award,  two  have  power  to  proceed  and  hear  the  parties,  where  the  third 
arbitrator  has  notice  of  his  appointment,  and  refuses  to  attend.     But  if  he  be  not  notified, 
the  award  will  be  set  aside.    Crofoot  v.  Allen,  2  Wend.  494.     See  Gra.  Prac.  2nd  ed. 
574.    So  also,  if  the  losing  party  be  not  notified.     Elmendorf  v.  Harris,  23  Wend.  628  ; 
Butler  v.  The  Mayor,  &.c.  of  New  York,  1  Hill's  N.  Y.  Rep.  489. 

[b]  The  award  will  be  set  aside,  if  the  arbitrators  have  heard  evidence,  without  giving 
the  party  an  opportunity  of  being  heard,  or  of  cross-examining  the  witnesses.    Shinnie 
v.  Coil,  1  McCord's  Ch.  Rep.  478.    And  see  last  note. 
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award  a  few  days,  that  he  might  satisfy  him,  and  he 
refused,  the  award  was  set  aside.  (Spettigue  v.  Car- 
penter, 4  P.  W.  361.)  If  the  arbitrators  promise  to  hear 
a  witness,  but  make  the  award  before  they  have  heard  his 
evidence,  the  award  will  be  set  aside.  (Earl  v.  Stacker, 
2  Vern.  251.) 

An  award  was  set  aside,  the  arbitrators  being  interested 
in  the  cargo  touching  which  the  award  was  made ;  and 
therefore  put  too  great  a  value  thereon.  (Earl  v.  [  *425  ] 
Stocker,  2  Vern.  250.)  The  circumstance  that  the  award 
was  prepared  by  the  solicitor  for  the  defendant,  though 
indelicate,  is  no  ground  for  setting  aside  the  award. 
(Fetherstone  v.  Cooper,  9  Ves.  67.)  It  is  no  objection 
to  an  award  that  the  arbitrators  have  taken  the  opinion 
of  counsel.  (Goodman  v.  Sayers,  2  J.  &  W.  249.) 

Upon  a  general  reference  to  arbitration  of  all  matters 
in  dispute  between  the  parties,  an  award  cannot  be  impeach- 
ed for  erroneous  judgment  upon  facts  ;[a]  but  there  must 
be  corruption,  misbehaviour,  or  excess  of  power,  or  gross 
mistake  made  out  against  the  arbitrators,  by  satisfactory 
evidence.  (Knox  v.  Symmonds,  1  Ves.  369  ;  Morgan  v. 
Mather,  2  Ves.  15.)[fe]  If  arbitrators  go  upon  a  plain 
mistake,  either  as  to  law  or  fact,  equity  will  relieve  against 
the  award.  (Cornforth  v.  Geer,  2  Vern.  705.)  In  the 
case  of  mistake,  it  must  be  made  out  to  the  satisfaction  of 
the  arbitrator,  and  the  party  must  convince  him  that  the 
judgment  was  influenced  by  that  mistake,  and  that,  if  it 
had  not  happened,  he  should  have  made  a  different  award. 
(Knox  v.  Symmonds,  1  Ves.  369 ;  Morgan  v.  Mather,  2 
Ves.  15.)  Upon  a  reference  to  an  arbitrator  to  inquire 
into  facts,  the  reference  is  to  him  in  the  character  of  a 
Master,  and  the  Court  is  to  draw  the  conclusion ;  and  if 
the  arbitrator  has  taken  upon  himself  to  do  so,  the  Court 
will  see  that  he  has  drawn  a  right  conclusion.  (Knox  v. 
Symmonds,  1  Ves.  369.) 

After  a  reference  had  been  directed  in  the  suit  to  the 
Master,  it  was  agreed  to  refer  it  to  arbitration,  to  take  an 
account  of  all  dealings  and  transactions,  in  like  manner 
as  if  the  same  were  referred  to  the  Master,  and  the  parties 
were  to  be  concluded  and  bound  by  the  award,  and  to  observe 
the  same,  and  further  directions  were  reserved.  The  arbi- 

[a]  Campbell  v.  Western,  3  Paige,  124 ;  Cleaveland  v.  Dbcori,  4  J.  J.  Marsh.  228, 
[6]  See  ante,  423,  note  [a]. 
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trators  set  forth  a  general  balance,  but  did  not  set  forth 
[  *426  ]  *the  particular  items.  On  this  ground  exceptions 
were  taken  to  the  award,  but  neither  corruption  nor  fraud 
were  imputed  to  the  arbitrators.  The  Court  decided  that 
notwithstanding  the  terms  of  the  award  directed  the 
account  to  be  taken  in  like  manner  as  if  referred  to  the 
Master,  yet  that,  directing  the  award  to  be  final,  the  Court 
was  divested  of  all  judgment  upon  the  facts  of  the  case ; 
and  that  it  was  not  necessary  for  the  arbitrators  to  set 
forth  the  particular  items  of  the  account.fa] 

An  award  contrary  to  law  may  be  impeached  for  that 
it  is  excess  of  power,  (Morgan  v.  Mather,  2  Ves.  15,)  but 
if  it  is  referred  to  arbitrators  to  decide  a  point  of  law ^  and 
they  mistake  the  law,  yet  their  award  is  binding :  (Steff  v. 
Andrews,  2  Madd.  6  ;  Ching  v.  Ching,  6  Ves.  281  ;  Young 
v.  Walter,  9  Ves.  364 ;)  for  the  Court  will  abide  by  the 
decision,  though  erroneous,  of  judges  chosen  by  the  par- 
ties to  decide  a  question  of  law.  (Wood  v.  Griffith,  1 
Swanst.  54.)  Under  a  general  reference  of  all  matters  in 
dispute,  the  arbitrator,  a  clergyman,  had  made  an  award 
deciding  all  the  questions.  A  motion  was  made  to  rectify 
an  error  in  law.  The  Lord  Chancellor  said,  "  if  a  question 
of  law  is  referred  to  an  arbitrator,  he  must  decide  upon  it ; 
and  though  he  decides  wrong,  you  cannot  help  it."  (Ching 
v.  Ching,  6  Ves.  281.)  But  if  an  arbitrator,  deciding  all 
matters  in  difference  according  to  law,  means  to  decide 
according  to  law,  and  mistakes,  the  Court  will  set  that 
right.  (Young  v.  Walter,  9  Ves.  364.)  In  a  note  to 
Ching  v.  Ching,  6  Ves.  281,  the  Editor  says,  the  result  of 
the  authorities  seems  to  be,  that,  under  a  general  reference, 
the  arbitrator,  taking  all  moral  considerations  into  his 
view,  may  go  beyond  the  law,  with  a  view  of  dispensing 
what  appears  to  him  to  be  substantial  justice ;  but  if, 
meaning  to  declare  the  law,  he  misses  his  object,  the  Court 
[  *427  ]  will  correct  his  error ;  and  if  he  *perversely  or 
wantonly  makes  an  illegal  award,  will  control  an  excess  of 
power,  amounting  at  least  to  misconduct." 

[a]  Where  an  acti6n,  depending  in  a  court  of  law,  was  submitted  to  arbitration,  and 
it  was  stipulated  that  judgment  should  be  rendered,  upon  the  award  of  'the  arbitrators, 
with  costs,  according  to  the  rules  and  practice  of  the  Court,  and  an  award  was  made  in 
favour  of  the  plaintiff,  upon  which  judgment  was  enlercd,  as  upon  a  report  of  referees, 
the  defendant  was  not  permitted  to  question  the  validity  of  such  judgment,  although  it 
was  neither  a  judgment  upon  a  reference,  nor  upon  an  award  under  a  submission  accord- 
ing to  the  statute.  Farrington  v.  Hamblin,  12  Wend.  212. 
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An  award  may  be  opened  in  equity,  if  impeached  upon 
equitable  matter,  as  a  concealment,  notwithstanding  a 
clause  that  it  shall  be  final.  (Mitchell  v.  Harris,  2  Ves. 
129.)  And  a  plea  to  a  bill  for  a  discovery  of  frauds,  on 
the  ground  of  such  clause,  was  overruled.  (Mitchell  v. 
Harris,  4  Bro.  C.  C.  312.)  An  award  may  be  set  aside, 
if  the  arbitrators  have  only  partially  satisfied  the  refer- 
ence, and  left  a  part  of  the  questions  referred  to  them 
untouched.  Thus,  where  a  reference  was  made,  by  order, 
of  all  matters  in  difference  between  the  parties  to  arbi- 
tration, the  award  directed  the  executor  to  pay  a  certain 
sum  to  the  plaintiff,  but  left  the  defendants  to  settle  their 
claim,  as  if  no  reference  had  been  made.  On  cross- 
motion,  one,  that  the  executor  might  pay  the  sum  awarded 
against  him,  and  the  other,  to  set  aside  the  award,  it  was 
set  aside  as  not  final.  (Turner  v.  Turner,3  3  Russ.  494.) 

Where  it  is  one  of  the  terms  of  the  agreement  to  refer 
disputes  to  arbitration,  that  the  submission  shall  be  made 
a  rule  of  a  court  of  law,  if  either  party  require  it,  this 
Court  has  no  jurisdiction  to  relieve  against  the  award, 
although  the  submission  has  not  been  made  a  rule  of  the 
court  of  common  law,  within  the  time  limited  by  the  sta- 
tute. (Davis  v.  Getty ,b  1  S.  &  S.  411.)[a] 

In  2  Vern.  100,  the  submission  to  the  award  being  that 
the  arbitrators  should,  at  or  upon  the  27th  day  of  March 
then  next,  make  their  award ;  and  in  default  of  their 
making  their  award,  that  the  umpire  should,  at  or  upon 
the  said  27th  day  of  March  make  his  umpirage ;  it  was 
held,  that  the  arbitrators  had  all  the  27th  to  make  their 
award ;  and  that  the  umpirage  being  made  on  that  day, 
was  void.  The  umpirage  appears  also  to  have  been 
^corrupt.  Where  an  agreement  of  reference  [  *428  ] 
provides  that  the  award  shall  be  made  by  four  persons,  or 
any  three  of  them,  and  the  award  purports  to  be  the  award 
of  the  four,  but  it  is  executed  by  three  of  them  only,  it  is 
void.  (Thomas  v.  Harrop,c  1  S.  &  S.  524.)  Arbitrators, 
if  they  could  not  agree,  were  to  choose  an  umpire ;  they 


[a]  Where  two  parties  submit  their  differences  to  arbitrators,  and  agree  to  make  the 
submission  a  rule  of  Court,  in  a  court  of  common  law,  pursuant  to  the  statute,  this  Court 
will  not  entertain  jurisdiction  to  set  aside  the  award,  unless  injustice  would  be  done. 
Toppan  v.  Heath,  1  Paige,  293. 
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made  no  award  ;  and  not  agreeing  about  the  person  to  be 
umpire,  they  threw  cross  and  pile  who  should  name  him. 
The  umpire  chosen  by  lot  made  his  award.  The  Court 
set  aside  the  award,  for  that  reason.  (Harris  v.  Mitchell, 
2  Vern.  485.) 

Although  an  omission  is  shown  in  an  award,  by  which 
the  balance  is  turned  to  the  other  side,  yet  the  award  is 
not  set  aside  in  toto.  (Champion  v.  Wenham,  1  Amb. 
245.)[a]  The  Court  refuses  to  act  under  an  award,  in  a 
charity  case,  without  the  consent  of  the  Attorney-General, 
or  a  reference  to  the  Master,  to  see  whether  it  was  for 
the  benefit  of  the  charity.  If  one  of  the  parties  is  a  mar- 
ried woman,  the  Court  will  not  permit  a  reference  or 
arbitration,  nor  even  allow  a  reference  to  the  Master, 
whether  it  was  for  her  benefit  that  the  matter  should  go 
to  arbitration.  (Davis  v.  Page,  9  Ves.  350.) 

An  award  pursuant  to  the  statute,  must  be  made  a  rule 
of  Court,  because  any  proceeding  can  be  taken  to  enforce, 
but  it  seems  doubtful,  whether  such  a  step  is  necessary 
previously  to  moving  to  set  it  aside.(l)  An  award  made 
in  a  suit  depending,  is  not  considered  as  pursuant  to  the 
statute,  and  does  not,  in  all  cases,  require  to  be  made  an 
order  of  court. 

[  *429  ]  The  only  grounds  of  setting  aside  an  award 
made  a  submission  of  a  court  of  record,  pursuant  to  the 
statute,  are,  where  the  arbitrators  have  misbehaved  them- 
selves, or  the  award  had  been  corruptly  and  unduly  obtain- 
ed. In  seeking  to  set  aside  an  award  on  these  grounds, 
the  application  is  confined  to  the  Court  where  the  submis- 
sion has  been  made  a  rule  of  Court ;  (Gwinnett  v.  Ban- 

(1)  Fetheretone  v.  Cooper,  9  Ves.  67 ;  Chicot  v.  Lequesne,  2  Ves.  315 ;  Ward  v. 
Periam,  1  T.  &  R.  131  (n.) ;  Davis  v.  Getty,*  1  S.  &  S.  410 ;  Nicholas  v.  Roe,1'  5  Sim. 
156.  In  Davis  v.  Getty,  Sir  John  Leacli  considered,  that,  if  one  of  the  terms  of  the 
agreement  was  that  ihe  submission  should  be  made  a  rule  of  a  court  of  common  law,  if 
either  party  require  it,  that  although  it  was  not  made  a  rule  of  such  court,  that  this  Court 
had  no  jurisdiction  to  relieve  against  the  award.  In  Nicholas  v.  Roe,1  5  Sim.  156,  the 
present  Vice  Chancellor  differed  from  this  opinion,  and  considered  that  to  deprive  this 
Court  of  its  jurisdiction,  the  submission  or  the  award  must  have  been  made  a  rule  of 
Court,  and  that  the  agreement  to  do  so  was  not  of  itself  sufficient  It  is  respectfully 
submitted,  whether,  in  the  latter  case,  the  circumstance  of  the  award  in  Ward  v.  Periam, 
having  been  made  in  a  suit  depending,  and  therefore  not  under  the  statute,  was  advert- 
ed to. 

[a]  Where  relief  is  asked,  against  the  mistakes  of  arbitrators,  in  an  award,  a  Court  of 
Chancery  will  rectify  them,  if  it  can  be  done,  without  setting  aside  the  award.  Gregory 
v.  Seamons,  1  Root,  367,  See  Smith  v.  Cutler,  10  Wend.  58.9. 
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nister,  14  Ves.  530;)[a]  and  such  corruption,  or  undue 
practice,  must  be  complained  of,  before  the  last  day  of  the 
next  term  after  such  arbitration  is  made,  and  published  to 
the  parties.  In  Gwinnett  v.  Bannister,  ibid.,  Lord  Eldon 
declared,  that  this  Court  had  no  jurisdiction  in  equity,  by 
injunction,  to  stay  the  process  of  a  court  of  law,  upon  an 
award  made  a  rule  of  the  court  of  law  under  the  statute. 
And,  in  Dawson  v.  Sadler,a  1  S.  &  S.  537,  it  is  laid  down, 
that  the  Court  will  not  stay  proceedings  on  an  award,  on 
the  ground  of  fraud  and  corruption  in  the  arbitrators,  when 
the  submission  was,  within  due  time,  made  a  rule  of  the 
Court  of  King's  Bench.  In  the  last  case,  the  Vice  Chan- 
cellor said  :  "  The  whole  act  taken  together  means  this  : 
that  the  party  in  whose  favour  the  award  is  made  may 
enforce  it,  by  the  process  of  the  Court,  where  the  submis- 
sion is  made  a  rule,  unless  it  shall  appear  to  that  Court, 
that  it  ought  to  be  set  aside  as  unduly  made  ;  and,  in  such 
case,  the  same  Court  shall  not  merely  *refuse  [  *430  ] 
the  aid  of  its  process,  but,  if  complaint  be  made  within 
the  time  limited  shall  actually  proceed  to  set  it  aside." 
(Dawson  v.  Sadler,3  1  S.  &  S.  541.) 

If  a  party  dies  after  an  award  and  submission  pursuant 
to  the  statute,  but  before  the  money  is  paid,  the  Court 
cannot  enforce  the  payment  against  the  heir  or  executor ; 
for  the  award,  though  established  by  the  Court,  is  not  in 
the  nature  of  a  judgment,  or  decree,  to  be  prosecuted,  but 
of  a  contempt,  which  dies  with  the  person.  (Eq.  Cas.  Ab. 
93,  sed  query  ?[a\. 

If  an  order  has  been  made  by  consent,  in  a  suit  depend- 
ing, to  refer  all  matters  in  difference  to  arbitration,  there 
appears  no  necessity  for  confirming  this  award,  or  making 
it  a  rule  of  court.  (Haggett  v.  Walsh,"  1  Sim.  134.)[6] 
If  the  reference  in  a  suit  depending  has  only  been  partial, 
as  where  the  arbitrator  is  to  inquire  into  a  fact,  but  not  to 
draw  a  conclusion;  (Knox  v.  Symmonds,  1  Ves.  369;) 
or,  where  it  is  referred  to  an  arbitrator,  to  take  an  account 
of  all  dealings  and  transactions,  in  like  manner  as  if  the 
same  were  referred  to  the  Master,  and  further  directions 
are  reserved,  it  is  not  necessary  that  the  award  should  be 

[a]  See  ante,  427,  and  note  [a]. 

[a]  See  ante,  421,  note  [a]. 

[b]  See  ante,  427,  note  [a], 
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made  a  rule  of  court.     (Ormond  v.  Kynnersley,a  2  S.  &  S. 
15.     Dick  v.  Milligan,  2  Ves.  23.)     But  the  award  must 
be  confirmed,  by  orders  nisi  and  absolute,  in  the  same 
manner  as  a  Master's  report.     (Cresley  v.  Carrington,  1 
Vern.  469.)     If,  in  a  suit  depending,  the  parties,  instead 
of  obtaining  an  order,  by  consent,  to  refer  all  matters  in 
difference  to  arbitration,  enter  into  an  agreement  to  refer, 
or  into  arbitration  bonds,  and  the  award  is  made ;  before 
any  proceedings  can  be  taken  upon  the  award,  it  must  be 
recognised  by  an  order  of  the  Court. 
[  *431  ]     *It  appears  to  me,  that  much  of  the  uncertainty 
and  apparent  contradiction  in  the  cases,  on  the  question 
in  what  manner  an  award  may  be  objected  to  before  the 
Court,  arises  from  confusing  objections  of  substance,  with 
objections  of  form.     When  it  is  said,  that  exceptions  will 
not  lie  to  an  award  for  erroneous  judgment  upon  facts ; 
or,  where  a  point  of  law  has  been  referred,  that  they  will 
not  lie  on  the  ground  that  the  arbitrators  have  mistaken 
the  law,  it  is  not  to  be  inferred  that  a  motion  to  set  aside 
the  award,  or  a  bill  to  impeach  it,  is  the  proper  form  of 
bringing  the  question  before  the  Court,  but  simply  that 
the  judgment  of  the  arbitrators,  on  those  points,  being 
final,  the  Court  has  no  jurisdiction  to  entertain  the  ques- 
tion. 

If  it  is  referred  to  the  arbitrators  to  decide  on  matters 
of  fact,  and  the  order  provides,  that  their  award  shall  be 
final,  the  Court  will  not  entertain  any  application,  in 
whatever  form  it  is  presented,  to  reverse  their  award,  on 
the  ground  that  their  finding  is  erroneous.  In  Dick  v. 
Milligan,  4  Bro.  C.  C.  117,  the  Court  said,  arbitrators  are 
the  proper  judges  of  matters  of  fact ;  and,  in  the  same 
case,  4  Bro.  C.  C.  536,  exceptions  to  an  award  were  over- 
ruled, the  order  being  that  the  award  should  be  final. 

In  considering  the  form  of  objections  to  an  award,  the 
reader  must  bear  in  mind  under  what  circumstances  the 
Court  has  jurisdiction  to  entertain  any  application  on  the 
subject.  An  award  may  be  objected  to,  1st,  in  the  form 
of  exceptions ;  2ndly,  by  a  motion  to  set  it  aside ;  and, 
Srdly,  by  a  bill  to  impeach  it. 

Exceptions  lie  to  an  award,  where  the  matter  com- 
[  *432  ]  plained  *of  appears  upon  the  face  of  the  awrard, 
and  does  not  require  to  be  supported  by  any  extrinsic  evi- 
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dence  ;[a]  thus,  where  the  objections  to  the  award  were 
because  the  arbitrators  in  taking  an  account  had  only  set 
forth  the  balances,  and  not  given  the  items,  the  question 
was  brought  before  the  Court  by  exceptions.  (Dick  v. 
Milligan,  2  Ves.  23.)  In  this  case,  Mr.  Commissioner 
Eyre  said,  exceptions  will  lie  to  an  award  where  any  thing 
illegal  appears  upon  the  face  of  it  to  have  been  done  by 
the  arbitrators,  or  where  the  terms  of  the  submission  have 
not  been  pursued.  (2  Ves.  23.)  In  the  same  case,  as 
reported  in  4  Bro.  C.  C.  117,  it  is  laid  down  that  if  there 
is  any  thing  in  the  award  that  should  not  be  there,  or  any 
thing  omitted  in  it  that  ought  to  be  there,  it  is  a  matter  of 
exceptions.  (And  see  Cresley  v.  Carrington,  1  Vern.  469.) 
An  award  may  be  excepted  to,  although  it  was  provided 
by  the  order  of  reference  that  it  should  be  confirmed  by 
the  decree,  without  appeal  or  exception.  (Hide  v.  Cooth, 
2  Vern.  109.) 

Upon  the  hearing  of  the  cause  next  cited,  a  reference 
was  made  by  order  to  gentlemen  in  the  country,  to  certify 
as  to  the  matters  in  controversy.  They  certified  accord- 
ingly. Exceptions  were  filed  to  their  certificate,  which 
the  reporter  says  the  Court  refused  to  receive.  The 
editor,  in  a  note,  citing  from  the  registrar's  book,  asserts 
that  the  exceptions  were  filed  by  leave  of  the  Court,  and 
overruled  on  merits  and  the  award  ordered  to  stand  and 
be  performed.  By  the  first  order,  the  referees  were  to 
determine  the  whole  matter  if  they  could ;  if  not,  to 
certify:  and  on  their  certificate  of  what  was  resting  in 
the  defendant's  hands,  the  Court  would  make  such  further 
order  thereon  as  should  be  *just.  (Cresley  v.  [  *433  ] 
Carrington,  2  Vern.  79.)  If  the  question  arises  upon 
matter  dehors  the  award,  as  where  misbehaviour  or 
other  charges  are  sought  to  be  proved  by  evidence,  a 
motion  must  be  made  to  set  aside  the  award ;  (Dick  v. 
Milligan,  4  Bro.  C.  C.  117,  2  Ves.  27;)  for  affidavits 
cannot  be  read  upon  exceptions.  (Dick  v.  Milligan,  2 
Ves.  27.) 

It  has  been  shown  that  if  the  objection  to  the  award 
appears  on  the  face  of  it,  or  can  be  sustained  without 

[a]  If  the  arbitrators  certify  the  principles  on  which  they  proceeded,  the  Court  will 
set  aside  the  award,  if  the  principles  be  incorrect.  Pleasants  v.  Ross,  1  Wash.  156.  See 
also,  Emmet  v.  Hoyt,  17  Wend.  410. 
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evidence,  exceptions  may  be  taken ;  and  that  if  the  objec- 
tion requires  to  be  supported  by  evidence,  a  motion  must 
be  made  to  set  it  aside.  If,  however,  such  evidence  is 
required  from  an  unwilling  witness,  as  where  an  arbitra- 
tor is  charged  with  corruption  or  partiality,  and  the  same 
can  only  be  proved  by  his  testimony,  a  bill  must  be  filed, 
and  he  must  be  a  defendant.  A  bill  will  not  lie  to  set 
aside  an  award  on  a  question  of  fact  referred  to  arbitra- 
tion, except  for  corruption,  partiality,  or  irregularity  of 
conduct  in  the  arbitrators.  (Goodman  v.  Sayers,  2  J.  & 
W.  249.) 

If  there  is  a  palpable  mistake  or  miscalculation,  the 
party  aggrieved  may  bring  his  bill  against  the  party  in 
whose  favour  the  award  is  made  to  have  it  rectified,  and 
not  against  the  arbitrator.  (Case  252,  3  Atk.  644.)  A 
reference  was  made  to  three  arbitrators,  under  a  bond 
not  made  a  rule  of  Court :  an  award  was  made  by  two 
of  the  arbitrators,  one  of  such  two  arbitrators  having 
unjustly  excluded  the  third.  A  bill  was  filed  to  set  aside 
the  award.  The  Lord  Chancellor  directed  the  examina- 
tion of  the  two  arbitrators,  and  upon  their  examination 
set  aside  the  award  with  costs,  to  be  paid  by  the  unjust 
arbitrator  and  by  the  material  parties  in  favour  of  whom 
the  award  was  made.  (Chicot  v.  Lequesne,  2  Ves.  315.) 

Where  it  is  one  of  the  terms  of  the  agreement  to  refer 
[  *434  ]  *disputes  to  arbitration,  that  the  submission 
might  be  made  a  rule  of  a  Court  of  law,  on  the  applica- 
tion of  either  party,  but  that  had  not  been  done,  it  was 
held  on  demurrer,  that  this  court  has  jurisdiction  to  relieve 
against  the  award :  and  this  Court  having  once  exercised 
its  jurisdiction  over  the  award,  will  retain  it,  although  on 
the  coming  in  of  the  answer  it  appears  that  the  submis- 
sion had  been  made  a  rule  of  a  Court  of  law  by  the 
defendant.  (Nichols  v.  Roe,a  5  Sim.  156.)  (!)[«]• 

On  a  bill  to  set  aside  an  award,  the  plaintiff  is  not 
suffered  to  go  into  legal  objections,  but  only  for  partiality 
and  corruption,  unless  an  account  is  prayed.  (Champion 
v.  Winham,  1  Amb.  245.)  The  prayer  of  the  bill  to  set 

(1)  On  appeal,  the  injunction  was  dissolved,  the  Lord  Chancellor  holding  that  the 
Court  of  Chancery  had  no  jurisdiction  to  relieve  against  the  award.  Nichols  v.  Roe,b 
M.  &  K.  431.  And  see  Davis  v.  Getty,'  1  S.  &  S.  411. 

[a]  Sec  Toppan  v.  Heath,  1  Paige,  293,  cited  ante,  427,  note  [a]. 
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aside  an  award,  must  be  founded  upon  the  fraud,  corrup- 
tion, or  misbehaviour  of  the  arbitrators.  (Lingwood  v. 
Eade,  2  Atk.  503.)  [6] 

To  a  bill  to  be  relieved  against  an  award  upon  sugges- 
tion of  misbehaviour,  &c.  in  the  arbitrators,  a  plea  by  the 
arbitrators  of  the  submission  and  award,  with  an  averment 
of  impartiality,  &c.  was  overruled.  (Rybott  v.  Barrell,  2 
Eden,  131.)  Arbitrators  may  plead  the  award  in  bar  to 
a  bill,  charging  partiality:  but  they  must  support  their 
plea  by  showing  themselves  impartial.  Lord  Hardwicke 
said,  "  I  remember  an  instance  of  this  sort  in  a  famous 
case  of  John  Ward,  who  being  a  party  where  one  John 
Warner  was  an  arbitrator,  upon  Ward's  coming  into  the 
room,  Warner  said,  '  I,  John  N  Warner,  will  make  you 
John  Ward  pay  costs.'  Ward  complained  to  the  Court 
of  this  partial  behaviour  in  the  arbitrator,  and  the  Court 
inverted  Warner's  threat,  for  they  made  John  Warner 
pay  John  Ward's  costs."  (Lingood  v.  Croucher,  2  Atk. 
395.) 

*To  a  bill  brought  against  an  arbitrator  seeking  [  *435  ] 
a  discovery  of  the  grounds  on  which  he  made  his  award, 
he  pleaded  in  bar  that  he  was  not  obliged  to  set  them 
forth ;  the  Court  thought  it  unreasonable  he  should  be  put 
to  so  much  trouble  and  expense,  and  allowed  the  plea. 
An  award  made  under  an  agreement,  entered  into  after  a 
bill  is  filed  to  refer  the  whole  subject-matter  of  the  suit  to 
an  arbitrator,  may  be  pleaded  to  a  bill  respecting  the 
subject-matter  of  the  award  ;  but  where  all  the  parties  to 
the  suit  were  not  parties  to  the  award,  although  the  plain- 
tiff was  a  party  to  it,  and  where  part  of  the  prayer  of  the 
bill  was  for  the  execution  of  the  trusts  of  a  deed,  under 
which  some  of  the  parties  to  the  suit  were  interested, 
who  were  not  parties  to  the  award,  a  plea  of  the  award 
was  ordered  to  stand  for  an  answer,  with  liberty  to  except. 
(Dryden  v.  Robinson,*  2  S.  &  S.  529.) 

TO  ENFORCE  AN  AWARD. 

An  award  made  pursuant  to  the  statute  cannot  be 
enforced,  until  the  submission  has  been  made  a  rule  of 

[b]  See  ante,  423,  note  [a]. 
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court.  An  award,  the  object  of  which  is  partial,  and  the 
result  of  which  is  not  final,  cannot  be  enforced,  until  it 
lias  been  confirmed  by  orders  nisi  and  absolute  (ante,  p. 
430) ;  but  an  award,  pursuant  to  an  order  made  in  a  suit 
depending,  may  be  enforced,  without  the  necessity  of  the 
submission  being  made  a  rule  of  court.  (Haggett  v. 
Welsh,a  1  Sim.  134.)  The  Court  will  not  order  the 
payment  of  a  fund  in  Court  to  which  petitioners  are 
declared  to  be  entitled  by  an  award  made  under  an  order 
of  reference  until  the  award  has  been  made  a  rule  of 
court.  (Salmon  v.  Osborn,b  3  M.  &  K.  429.) 
[  *436  ]  *An  award  under  the  statute  can  only  be 
enforced  according  to  the  forms  of  the  court  of  which  the 
submission  has  been  made  a  rule,  and  the  remedies  are 
pursued  according  to  the  practice  of  that  court.  The 
mode  of  enforcing  an  award  under  the  statute,  after  it  has 
been  made  an  order  of  court,  is  by  serving  a  copy  of  the 
ordering  part  of  the  award,  and  demanding  its  perform- 
ance either  personally  or  under  power  of  attorney ;  and, 
on  affidavit  of  such  facts,  by  serving  a  notice  of  motion 
that  the  party  do  that  which  the  award  says  he  is  to  do, 
and  fixing  a  time  within  which  he  is  to  do  it,  and  that  he 
may  pay  the  costs  of  the  application.  A  copy  of  this 
order  is  personally  served  on  the  party ;  and  demand 
made  ;  if  he  neglects  to  comply,  a  second  notice  of  motion 
must  be  personally  served  on  him,  that  he  may  do  what 
he  was  ordered  within  four  days,  or  stand  committed,  and 
pay  the  costs  of  this  application.  This  order  is  made  on 
an  affidavit  of  service  of  the  first  order,  and  of  the  notice 
of  motion.  A  copy  of  this  second  order  is  personally 
served  on  the  defaulter  and  demand  made ;  and  if  not 
complied  with,  on  an  affidavit  of  such  personal  service 
and  demand,  it  is  a  motion  as  of  course  to  commit  the 
party. 

In  the  matter  of  Joseph  and  Webster,6  1  R.  &  M.  496, 
an  application  was  made  that  a  writ  of  attachment  might 
issue  against  Webster  for  the  non-performance  of  an 
award.  The  order  made  was,  that  Webster  do,  within 
ten  days  after  service  of  the  order,  pay  the  sum  of  — /. ; 
or,  in  default,  that  an  attachment  may  issue  against  him. 
So  far  as  the  attachment  was  concerned,  the  order  was 
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irregular,  as  it  cannot  issue  against  one  not  a  party  to  a 
cause. 

An  award  made  in  a  cause  depending  in  this  court  is 
enforced  in  the  same  manner  as  any  other  order.  A 
notice  *of  motion  is  given,  and  served  on  the  [  *437  ] 
clerk  in  court  of  the  party,  that  he  may  perform  the  award, 
and  specifies  what  is  required  for  him  to  do  ;  as,  if  money 
is  awarded,  that  the  same  may  be  paid.  On  an  affidavit 
of  the  service  of  the  notice  of  motion,  the  order  is  drawn 
up.  A  writ  of  execution  of  this  order  is  served  personally 
on  the  party  to  perform  the  award ;  and  on  an  affidavit  of 
such  service  being  produced  to  the  clerk  in  court  of  the 
party  in  whose  favour  the  award  has  been  made,  and  of 
demand  and  non-compliance, 'an  attachment  is  made  out 
by  him  ;  and  the  same  proceedings  may  be  taken  to  obtain 
a  sequestration,  as  for  disobedience  to  any  decree  or  order 
of  the  Court. 

In  Knox  v.  Simmonds,  3  Bro.  C.  C.  358,  it  is  laid  down 
that  where  there  is  a  non-performance  of  an  award,  the 
proper  motion  is,  that  the  party  may  stand  committed,  and 
that  an  attachment  is  the  proper  remedy.  The  Editor,  in 
a  note,  says,  on  service  of  a  writ  of  execution  of  the  order, 
and  personal  service  of  the  notice  of  motion,  a  motion  for 
an  attachment  might  be  made.  Both  the  reporter  and  the 
editor  have  mistaken  the  practice,  from  not  attending  to 
the  distinction  between  enforcing  an  award  against  a  party 
to  a  suit  in  this  court,  and  against  one,  not  a  party. 

The  Court  will  enforce  an  award  made  under  an  order 
of  reference  by  consent  in  a  cause,  and  it  makes  no  differ- 
ence that  it  is  part  of  the  reference  that  the  parties  should 
execute  arbitration  bonds.  (Ormond  v.  Kynnersley,*  2  S. 
&  S.  15.) 

Sometimes  it  is  necessary  to  file  a  bill  for  the  purpose 
of  enforcing  an  award.  A  bill  will  lie  for  specific  perform- 
ance of  an  award,  because  the  award  supposes  an  agree- 
ment between  the  parties,  and  contains  no  more  than  the 
terms  of  that  agreement,  ascertained  by  a  third  party,  and 
then  *the  bill  calls  only  for  a  specific  perform-  [  *438  ] 
ance  of  an  agreement  in  another  shape.  (Wood  v.  Grif- 
fith, 1  Swanst.  54.)  In  Hall  v.  Hardy,  3  P.  W.  189,  an 
award  having  ordered  the  plaintiff  to  pay  a  sum  of  money, 
upon  which  the  defendant  was  to  convey,  the  plaintiff  paid 
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the  money,  and  filed  a  bill  for  the  specific  performance  of 
the  award,  which  the  Court  held  regular.  It  is  admitted 
that  the  bill  would  not  have  been  necessary,  if  it  only  had 
sought  the  payment  of  the  money;  and  quere,  the  neces- 
sity for  a  bill  to  compel  the  party  to  convey. 
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ORDERS  OF  3d  OF  APRIL,  1828,  AMENDED  23d  OF 
NOVEMBER,  1831. 

TABLE  OF  THE  MATTERS  TO  WHICH  THE  ORDERS  RELATE.(l) 


1.  SuBF(ENA  returnable  immediately. 

2.  A  subpoena  to  be  sued  out  for  each  defendant. 

3.  Orders  for  time  in  country  causes. 

4.  Delivery  of  exceptions  for  insufficiency. 

5.  Reference  of  exceptions  for  insufficiency. 

6.  7.  Reference  of  a  second  or  third  answer  on  the  old 

exceptions. 

8.  Time  for  putting  in  further  answer. 

9,  12.  From  what  time  an  answer  shall  be  deemed  suffi- 
cient or  insufficient. 

10.  After  a  third   insufficient   answer,  Defendant  to  be 

examined  on  interrogatories.    Costs. 

11.  *Exceptions  for  scandal  or  impertinence,  and  [  *440  ] 

reference  thereof. 

12.  Time  within  which  the  report  on  a  reference  for  insuf- 

ficiency, scandal,  or  impertinence,  must  be  obtained. . 

13.  Amendment  after  answer  and  before  replication. 

14.  19.  Time  within  which  amendments  shall  be  made. 

(1)  Extracted  from  the  Reports  of  Russell,  vol.  2*    Russell  and  Mylne,  vol.  1.  769, 


440  TABLE  OF  THE  MATTERS 

15.  Amendment  after  replication. 

16.  Dismissal  for  want  of  prosecution. 

17.  Subpoena  to  rejoin.     Order  for  and  return  of  a  com- 
mission.    Rules  to  produce  witnesses,  and  pass  pub- 
lication.    Setting  down  the  cause.    Dismissal  of  the 
bill. 

18.  Enlargement  of  publication. 

19.  Extension  of  time  as  to  amendments,  exceptions,  and 

reports  on  exceptions,  when  the  regular  time  expires 
in  the  long  vacation,  or  the  Christmas  vacation. 

20.  Service  on  clerk  in  court. 

21.  Order  nisi  for  confirming  a  report. 

22.  Service  of  notice  of  motion. 

23.  Order  nisi  for  dissolving  the  common  injunction. 

24.  Acceptance  from  a  defendant,  in  contempt  for  want 
of  answer,  of  the  costs  thereof. 

25.  Witnesses  not  to  be  produced  at  the  seat  of  the  clerk 

in  court. 

26.  May  be  examined  and  cross-examined  by  the  same 

examiner. 

27.  Costs  of  separate  proceedings  by  Defendants,  who 

appear  by  the  same  solicitor. 

28.  Costs  occasioned  by  insufficiency  of  answer. 

29.  30.  Costs  occasioned  by  amendment. 

31.  Costs  on  the  allowing  of  pleas  and  demurrers. 

32.  Costs  on  the  over-ruling  of  pleas  and  demurrers. 

33.  Costs  of  two  counsel  selected  from  the  outer  bar. 

[  *441  ]  *34.  Costs  occasioned  by  the  setting- down  of  a 
cause,  which,  when  it  stands  for  hearing,  cannot  be 
decided  by  reason  of  some  defect  on  the  part  of  the 
plaintiff. 

35.  Costs  of  the  day. 

36.  In  case  of  neglect  or  omission  on  the  part  of  the  soli- 

citor, costs  to  be  paid  by  him  personally. 

37.  Fees  of  clerks  in  court. 

38.  Setting  down  a  cause  both  in  the  Lord  Chancellor's 

Court  and  at  the  Rolls. 

39.  Abatement  or  compromise  of  a  cause  after  it  is  set 

down. 

40.  Security  for  costs. 

41.  Deposit  upon,  and  costs  of  exceptions  to  a  report. 

42.  Deposit  upon,  and  costs  of  an  appeal  or  re-hearing. 

43.  Any  clerk  in  court  to  furnish  to  any  person  a  certi- 
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ficate  specifying  the  dates  and  description  of  the  pro- 
ceedings in  any  cause. 

44.  Service  on  the  solicitor  of  a  person  who  is  not  a 

party. 

45.  Correction  of  clerical  and  accidental  errors  in  orders 

and  decrees. 

46.  Application  to  stay  proceedings. 

47.  Application  for  a  new  trial. 

48.  Delay  in  bringing  any  decree  or  order  into  the  Mas- 

ter's office. 

49.  The  Master  to   keep  a  register  of  the  dates  and 

description  of  the  proceedings  in  every  cause  referred 
to  him. 

50.  Appointment  of  a  time  for  taking  into  consideration 

the  matter  of  a  decree  or  order. 

51.  The  Master  to  regulate  the  manner  of  the  execution 

of  a  decree  or  order. 

52.  The  Master  may  fix  a  time  within  which  any  proceed- 

ing before  him  shall  be  taken. 

53.  The  Master  may  proceed  ex-parte. 

54.  *Review  of  ex-parte  proceedings.  [  *442  ] 

55.  Costs  occasioned  by  the  non-attendance  of  parties. 

56.  Course  to  be  followed,  where  a  party  prosecuting  a 
decree  does  not  proceed  with  due  diligence. 

57.  The  Master  to  certify,  if  required,  the  proceedings  in 

the  cause  had  in  his  office,  and  their  dates. 

58.  The  Master  may  proceed  de  die  in  diem. 

59.  Every  warrant  for  attendance  peremptory.     Time  of 

and  fees  for  attendance. 

60.  Production  and  inspection  of  papers. 

6 1 .  62.  Mode  of  bringing  in  and  proceeding  on  accounts. 
63,  64.  Receivers. 

65,  66.  What  affidavits  may  be  used  before  the  Master. 

67.  Conclusion  of  evidence  before  the  Master. 

68.  Review  of  proceedings. 

69.  Witnesses  may  be  examined  before  the  Master  viva 
voce. 

70.  Separate  reports. 

71.  The  Master  may  certify  with  respect  to  the  state  of 

the  assets : 

72.  May  examine,  either  viva  voce  or  on  interrogatories, 
any  person  claiming  before  him. 
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73.  Scandal  or  impertinence  in   proceedings  before  the 

Master. 

74.  Materiality  of  statements  to  be  considered. 

75.  Property  directed  to  be  sold  before  the  Master,  may 

be  sold  in  the  country. 

76.  Settlement  of  conveyances.    Taxation  of  costs. 

77.  The  Master  may  require  parties  to  appear  by  distinct 

solicitors. 

78.  79.  To  what  cases  certain  of  the  orders  are  to  apply. 
80,  81.  Time  from  which  the  orders  shall  have  effect. 
82.  Subpoena  to  hear  judgment  may  be  made  returnable 

in  term  as  well  as  in  vacation. 

[  *443  ]  *ORDERS. 

Subpoena  returnable  immediately. 

I.  That  every  plaintiff,  as  well  in  a  country  cause  as  in 
a  town  cause,  shall  be  at  liberty,  without   affidavit,  to 
obtain  an  order  for  a  subpoena  returnable  immediately ; 
but  such  subpoena  in  a  country  cause  is  to  be  without 
prejudice  to  the  defendant's  right  to  eight  days  time  to 
enter  his  appearance  after  he  has  been  served  with  the 
subpoena. 

A  subpoena  to  be  sued  out  for  each  defendant. 

II.  That  a  writ  of  subpoena  to  appear,  or  to  appear  and 
answer,  shall  be  sued  out  for  each  defendant,  except  in  the 
case  of  husband  and  wife  defendants  j  and  that  the  costs 
of  all  such  writs  shall  be  costs  in  the  cause. 

In  country  causes,  orders  for  time  to  be  obtained  within  eight  days  after  appearance. 

III.  That  a  defendant  in  a  country  cause  shall  no  longer 
be  permitted  to  crave  the  common  dedimus";  but  shall 
either  put  in  his  answer  within  eight  days  after  his  appear- 
ance, or  shall  obtain  the  usual  orders  for  time. 

Delivery  of  exceptions  for  insufficiency  within  two  months. 

IV.  That  in  all  cases,  whether  the  defendant's  answer 
be  filed  in  term  time  or  in  vacation,  the  plaintiff  shall  be 
allowed  two  months  to  deliver  exceptions  to  such  answer ; 
but  if  the  exceptions  be  not  delivered  within  the  two 
months,  the  answer  shall  thenceforth  be  deemed  sufficient, 
and  the  plaintiff  shall  have  no  order  to  deliver  exceptions 
nunc  pro  tune. 
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Reference  of  exceptions  for  insufficiency. 

V.  That  when  exceptions  taken  to  an  answer  for  insuf- 
ficiency are  not  submitted  to,  the  plaintiff  may,  at  the 
expiration  of  eight  days  after  the  exceptions  are  delivered, 
but   not  before,  unless  in  injunction  causes,  refer  such 
answer  for  insufficiency ;  and  if  he  do  not  refer  the  same 
within  the  next  six  days,  he  shall  be  considered  as  having 
abandoned   the  exceptions ;    in   which   latter   case   such 
answer  shall  thenceforth  be  deemed  sufficient. 

Reference  of  a  second  or  third  answer  on  the  old  exceptions. 

VI.  That  if  the  plaintiff  do  not,  within  three  weeks  after 
a  defendant's  second  or  third  answer  is  filed,  refer  the 
same  *for  insufficiency  on  the  old  exceptions,  [  *444  ] 
such  answer  shall  thenceforth  be  deemed  sufficient. 

VII.  That  if  the  plaintiff  do  refer  a  defendant's  second 
or  third  answer  for  insufficiency  on  the  old  exceptions, 
then  the  particular  exception  or  exceptions  to  which  he 
requires  a  further  answer  shall  be  stated  in  the  order. 

Time  for  putting  in  further  answer. 

VIII.  That  if  upon  a  reference  of  exceptions,  the  Mas- 
ter shall  find  the  answer  insufficient,  he  shall  fix  the  time 
to  be  allowed  for  putting  in  a  further  answer,  and  shall 
specify  the  same  in  his  report,  from  the  date  whereof  such 
time  shall  run,  and  it  shall  not  be  necessary  for  the  plain- 
tiff to  serve  a  subpoena  for  the  defendant  to  make  a  better 
answer :  And  any  defendant  who  shall  not  put  in  a  further 
answer  within  the  time  so  allowed,  shall  be  in  contempt, 
and  be  dealt  with  accordingly. 

From  what  time  an  answer  shall  be  deemed  sufficient  or  insufficient.     Vide  12. 

IX.  That  if  upon  a  reference  of  exceptions  the  answer 
be  certified  sufficient,  it  shall  be  deemed  to  be  so  from  the 
date  of  the  Master's  report ;  and  if  the  defendant  submit 
to  answer  without  a  report  from  the  Master,  the  answer 
shall  be  deemed  insufficient  from  the  date  of  the  submis- 
sion. 

After  a  third  insufficient  answer,  defendant  to  be  examined  on  interrogatories.    Costs. 

X.  That  upon  a  third  answer  being  reported  insufficient, 
the  defendant  shall  be  examined  upon  interrogatories  to 
the  points  reported  insufficient,  and  shall  stand  committed 
until  such  defendant  shall  have  perfectly  answered  such 
interrogatories  j  and  shall  pay,  in  addition  to  the  four 
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pounds  costs  heretofore  paid,  such  further  costs  as  the 
Court  shall  think  fit  to  award. 

Exceptions  for  scandal  or  impertinence,  and  reference  thereof. 

XI.  That   no  order  shall  be  made  for  referring  any 
pleading  or  other  matter  depending  before  the  Court  for 
scandal  or  impertinence,  unless  exceptions  are  taken  in 
writing  and  signed  by  counsel,  describing  the  particular 
passages  which  are  considered  to  be  scandalous  or  imper- 
[  *445  ]  tinent,  nor  unless  *such  order  be  obtained  within 
six  days  after  the  delivery  of  such  exceptions. 

Time  within  which  the  report,  on  a  reference  for  insufficiency,  scandal,  or  impertinence, 

must  be  obtained. 

XII.  That  when  any  order  is  made  for  referring  an 
answer  for  insufficiency,  or  for  referring  an  answer  or  other 
pleading  or  matter  depending  before  the  Court  for  scandal 
or  impertinence,  the  order  shall  be  considered  as  aban- 
doned, unless  the  party  obtaining  the  order  shall  procure 
the  Master's  report  within  a  fortnight  from  the  date  of 
such  order,  or  unless  the  Master  shall  within  the  fortnight 
certify  that  a  further  time,  to  be  stated  in  his  certificate,  is 
necessary,  in  order  to  enable  him  to  make  a  satisfactory 
report ;  in  which  case  the  order  shall  be  considered  as 
abandoned  if  the  report  be  not  obtained  within  the  further 
time  so  stated ;  and  where  such  order  relates  to  alleged 
insufficiency  in  an  answer,  such  answer  shall  be  deemed 
sufficient  from  the  time  when  the  order  is  to  be  considered 
as  abandoned. 

Amendment  after  answer  and  before  replication. 

XIII.  That  after  an  answer  has  been  filed,  the  plaintiff 
shall  be  at  liberty,  before  filing  a  replication,  to  obtain 
upon  motion  or  petition  without  notice,  one  order  for 
leave  to  amend  the  bill ;  but  no  further  leave  to  amend 
shall  be  granted  after  an  answer,  and  before  replication, 
unless  the  Court  shall  be  satisfied  by  affidavit  that  the 
draft    of  the    intended    amendments   has    been    settled, 
approved,  and  signed  by  counsel,  and  that  such  amend- 
ments are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  considered  to 
be  material  to  the  case  of  the  plaintiff;  such  affidavit  to 
be  made  by  the  plaintiff,  or  one  of  the  plaintiffs,  where 
there  is  more  than  one,  and  his,  her,  or  their  solicitor,  or 
by  such  solicitor  alone,  in  case  the  plaintiff  or  plaintiffs 
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from  being  abroad  or  otherwise,  shall  be  unable  to  join 
therein ;  but  no  order  to  amend  shall  be  made  after 
answer  and  before  replication,  either  without  notice 
or  upon  affidavit  in  manner  herein  before-mentioned, 
*unless  such  order  be  obtained  within  six  [  *446  ] 
weeks  after  the  answer,  if  there  be  only  one  defendant,  or 
after  the  last  of  the  answers  if  there  be  two  or  more 
defendants,  is  to  be  deemed  sufficient.  But  this  order 
shall  not  extend  to  amendments  which  are  made  only  for 
the  purpose  of  rectifying  some  clerical  error,  or  error  in 
names,  dates,  or  sums  ;  in  which  cases  the  order  to  amend 
may  be  obtained  upon  motion  or  petition,  without  notice. 

Time  within  which  amendments  shall  be  made.     Vide  19. 

XIV.  That  every  order  for  leave  to  amend  the  bill  shall 
contain  an  undertaking  by  the  plaintiff  to  amend  the  bill 
within  three  weeks  from  the  date  of  the  order;  and  in 
default  thereof  such  order  shall   become  void,  and  the 
cause  shall,  as  far  as  relates  to  any  motion  to  dismiss  the 
bill  for  want  of  prosecution,  stand  in  the  same  situation  as 
if  such  order  had  not  been  made. 

Amendment  after  replication. 

XV.  That  after  a  replication  has  been  filed  the  plaintiff 
shall  not  be  permitted  to  withdraw  it  and  to  amend  the 
bill  without  a  special  order  of  the  Court  for  that  purpose, 
made  upon  a  motion,  of  which  notice  has  been  given;  the 
Court  being  satisfied  by  affidavit  that  the  matter  of  the 
proposed   amendment   is  material,  and   could  not,  with 
reasonable  diligence,  have  been  sooner  introduced  into 
the  bill. 

Dismissal  for  want  of  prosecution. 

XVI.  That  where  the  answer  of  a  defendant  is  to  be 
deemed  sufficient,  whether  it  be  in  term  time  or  in  vacation, 
if  the  plaintiff  or  plaintiffs  shall  not  proceed  in  the  cause, 
the  defendant  shall  be  at  liberty,  after  the  expiration  of  two 
months,  to  move,  upon  notice,  that  the  bill  be  dismissed 
with  costs,  for  want  of  prosecution ;   and  the  bill  shall 
accordingly  be  dismissed  with  costs,  unless  the  plaintiff  or 
plaintiffs  shall  appear  upon  such  motion,  and  give  an  under- 
taking to  file  a  replication,  and  serve  a  subpoena  to  rejoin  ; 
and  in  case  he  requires  a  commission  to  examine  witnesses 
shall  obtain  and  serve  an  order  for  such  commission,  within 

34* 
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three  weeks  from  the  date  of  such  undertaking ;  or  unless 
[  *447  ]  *the  plaintiff  or  plaintiffs,  without  filing  a  repli- 
cation, shall  appear  upon  such  motion,  and  give  an  under- 
taking to  hear  the  cause  as  against  the  defendant  making 
the  motion,  upon  bill  and  answer  :  or  unless  it  shall  appear 
that  the  plaintiff  or  plaintiffs,  is  or  are  unable  to  proceed 
in  the  cause,  by  reason  of  any  other  defendant  or  defend- 
ants not  having  sufficiently  answered  the  bill,  and  that  due 
diligence  has  been  used  to  obtain  a  sufficient  answer  or 

<3 

answers  from  such  other  defendant  or  defendants ;  in 
which  case  the  Court  shall  allow  to  the  plaintiff  or  plain- 
tiffs such  further  time  for  proceeding  in  the  cause  as  shall 
appear  to  the  Court  to  be  reasonable.  And  in  case  the 
plaintiff  or  plaintiffs  do  appear  upon  the  motion  to  dismiss, 
and  give  the  undertaking  to  file  a  replication,  and  take 
the  other  proceedings  consequent  thereon,  herein-before 
required,  then  all  the  rules  and  regulations,  with  respect 
to  the  commission  and  the  return  thereof,  and  the  setting 
down  the  cause  for  hearing,  and  the  rights  of  the  defend- 
ant with  respect  to  the  commission,  in  case  of  any  default 
on  the  part  of  the  plaintiff,  which  are  particularly 
expressed  in  the  next  order,  shall  apply  to  all  cases  under 
this  order. 

Subpcena  to  rejoin. — Order  for  and  return  of  a  commission. — Rules  to  produce  wit- 
nesses and  pass  publication. — Setting  down  the  cause.    Dismissal  of  the  bill. 

XVII.  That  where  the  plaintiff  files  a  replication, 
without  having  been  served  with  a  notice  of  motion  to 
dismiss  the  bill  for  want  of  prosecution,  he  shall  serve  the 
subpoena  to  rejoin  ;  and  in  case  he  requires  a  commission 
to  examine  witnesses,  shall  obtain  and  serve  an  order  for 
such  commission,  within  three  weeks  from  the  filing  of 
the  replication,  and  such  commission  shall,  at  the  latest, 
be  returnable  on  the  first  return  of  the  second  term  then 
next  following :  and  the  plaintiff  shall  give  his  rules  to 
produce  witnesses,  and  pass  publication  at  the  latest  in 
the  same  term,  and  shall  set  down  his  cause  for  hearing, 
and  duly  serve  the  subpoena  to  hear  judgment  returnable 
in  the  succeeding  term ;  and  if  the  plaintiff  shall  make 
[  *448  ]  default  herein,  then  upon  application  *by  the 
defendant,  upon  notice  of  motion,  the  plaintiff's  bill  shall 
stand  dismissed  out  of  court  with  costs,  unless  the  Court 
shall  make  special  order  to  the  contrary.  And  in  case 
the  plaintiff  serves  a  subpcena  to  rejoin,  within  three  weeks 
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after  filing  the  replication,  but  does  not  obtain  and  serve 
an  order  for  a  commission  to  examine  witnesses  within 
that  time,  then  the  defendant  shall  be  at  liberty,  without 
notice,  to  obtain  an  order  for  a  commission  to  examine 
witnesses,  returnable  at  the  like  period  as  the  plaintiff  is 
entitled  to,  pursuant  to  this  order,  and  shall  have  the 
carriage  of  such  commission.  And  if  the  plaintiff  obtains 
an  order  for,  and  sues  out  a  commission,  and  neglects  to 
execute  and  return  the  same,  at  or  within  the  time  stated 
in  this  order,  the  defendant  shall  be  entitled  to  an  order 
as  before  stated,  for  a  commission  returnable  on  the  last 
return  of  the  term  following  that  which  is  allowed  to  the 
plaintiff  by  this  order,  for  the  return  of  his  commission. 
And  when  any  commission  issues  pursuant  to  this  order, 
or  the  last  foregoing  order,  the  parties  shall  have  liberty 
to  execute  the  same  in  term  time,  and  publication  shall 
stand  enlarged  until  the  commission  shall  be  returnable ; 
and  the  plaintiff  shall  be  at  liberty  to  set  down  the  cause, 
in  the  meantime,  without  the  necessity  of  inserting  such 
directions  in  the  order  for  the  commission. 

Enlargement  of  publication. 

XVIII.  That  publication  shall  not  be  enlarged  except 
upon  special  application  to  the  Court,  made  upon  notice 
supported  by  affidavit,  and  at  the  cost  of  the  party  apply- 
ing, unless  otherwise  ordered  by  the  Court. 

Exclusion  of  time,  as  to  amendments,  exceptions,  and  reports  on  exceptions,  in  the 
long  vacation,  or  the  Christmas  vacation. 

XIX.  That  the  time  which  occurs  between  the  last  seal 
after  Trinity  term,  and  the  first  seal  before  Michaelmas 
term,  and  between  the  last  seal  after  Michaelmas  term, 
and  the  first  seal  before  Hilary  term,  shall  not  be  reckoned 
in  the  computation  of  time  which  is  allowed  to  a  party  for 
amending  any  bill,  for  filing,  delivering,  or  referring  excep- 
tions *to  any  answer,  or  for  obtaining  a  Master's  [  *449  ] 
report,  upon  any  exceptions. 

Service  on  clerk  in  Court 

XX.  That  service  on  the  clerk  in  court,  of  any  subpoena 
to  rejoin,  or  to  answer  an  amended  bill,  or  to  hear  judg- 
ment, shall  be  deemed  good  service. 

Order  nisi  for  confirming  a  report. 

XXI.  That  the  order  nisi  for  confirming  a  report  may 
be  obtained  upon  petition  as  well  as  by  motion,  and  that 
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service  thereof  upon  the  clerk  in  court  of  any  party  shall 
be  deemed  good  service  upon  such  party. 

Service  of  notice  of  motion. 

XXII.  That  every  notice  of  motion,  and  every  petition, 
notice  of  which  is  necessary,  shall  be  served  at  least  two 
clear  days  before  the  hearing  of  such  motion  or  petition. 

Order  nisi  for  dissolving  the  common  injunction. 

XXIII.  That  the  order  nisi  for  dissolving  the  common 
injunction  may  be  obtained  upon  petition  as  well  as  by 
motion,  and  that  every  such  order  be  served  two  clear 
days  at  least  before  the  day  upon  which  cause  is  to  be 
shown  against  dissolving  the  injunction. 

Acceptance  from  a  defendant  in  contempt  for  want  of  answer  of  the  costs  thereof. 

XXIV.  That  when  a  defendant,  in  contempt  for  want 
of  answer,  obtains,  upon  filing  his  answer,  the  common 
order  to  be  discharged  as  to  his  contempt,  on  payment  or 
tender  of  the  costs  thereof,  or  the  plaintiff  accepts  the 
costs  without  order,  he  shall  not  by  such  acceptance  be 
compelled,  in  the  event  of  the  answer  being  insufficient, 
to   recommence   the    process   of   contempt   against   the 
defendant,  but  shall  be  at  liberty  to  take  up  the  process 
at  the  point  to  which  he  had  before  proceeded. 

Witness  not  to  be  produced  at  the  seat  of  the  Clerk  in  Court. 

XXV.  That  no  witness  to  be  examined  before  either 
of  the  examiners  for  any  party  in  a  cause,  be  in  future 
produced  at  the  seat  of  the  clerk  in  court  for  the  opposite 
party ;  but  that  a  notice  in  writing  containing  the  name 
and  description  of  the  witness  be  served  there  as  hereto- 
fore. 

May  be  examined  and  cross-examined  by  the  same  examiner. 

XXVI.  That  the  examiner  who  shall  take  the  exami- 
nation in  chief  of  any  witness  shall  be  at  liberty  to  take 
his  cross-examination  also. 

Costs  of  separate  proceedings  by  defendants  who  appear  by  the  same  solicitor. 

[  *450  ]  *XXVII.  That  where  the  same  solicitor  is 
employed  for  two  or  more  defendants,  and  separate 
answers  shall  have  been  filed,  or  other  proceedings  had, 
by  or  for  two  or  more  defendants  separately,  the  Master 
shall  consider,  in  the  taxation  of  such  solicitor's  bill  of 
costs,  either  between  party  and  party,  or  between  solicitor 
and  client,  whether  such  separate  answers  or  other  pro- 
ceedings were  necessary  or  proper ;  and  if  he  is  of  opinion 
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that  any  part  of  the  costs  occasioned  thereby  has  been 
unnecessarily  or  improperly  incurred,  the  same  shall  be 
disallowed. 

Costs  occasioned  by  insufficiency  of  answer. 

XVIII.  That  where  a  plaintiff  obtains  a  decree  with 
costs,  there  the  costs  occasioned  to  the  plaintiff  by  the 
insufficiency  of  the  answer  of  any  defendant  shall  be 
deemed  to  be  part  of  the  plaintiff's  costs  in  the  cause, 
such  sum  or  sums  being  deducted  therefrom  as  were  paid 
by  the  defendant,  according  to  the  course  of  the  Court, 
upon  the  exceptions  to  the  said  answer  being  submitted 
to  or  allowed. 

Costs  occasioned  by  amendment. 

XXIX.  That  where  the  plaintiff  is  directed  to  pay  to 
the  defendant  the  costs  of  the  suit,  there  the  costs  occa- 
sioned to  a  defendant  by  any  amendment  of  the  bill  shall 
be  deemed  to  be  part  of  such  defendant's  costs  in  the 
cause  (except  as  to  any  amendment  which  may  have  been 
made  by  special  leave  of  the  Court,  or  which  shall  appear 
to  have  been  rendered  necessary  by  the  default  of  such 
defendant) ;  but  there  shall  be  deducted  from  such  costs 
any  sum  or  sums  which  may  have  been  paid  by  the  plain- 
tiff, according  to  the  course  of  the  Court,  at  the  time  of 
any  amendment. 

XXX.  That  when  upon  taxation   a  plaintiff  who  has 
obtained  a  decree  with  costs  is  not  allowed  the  costs  of 
any  amendment  of  the  bill,  upon  the  ground  of  its  having 
been  unnecessarily  made,  the  defendant's  costs,  occasioned 
by  such  amendment,  shall  be  taxed,  and  the  amount  thereof 
deducted  from  the  costs  to  be  paid  by  the  defendant  to 
the  plaintiff. 

Costs  on  the  allowing  of  pleas  and  demurrers. 

*XXXI.  That  upon  the  allowance  of  any  plea  [  *451  ] 
or  demurrer,  the  plaintiff  or  plaintiffs  shall  pay  to  the 
defendant  or  defendants  the  taxed  costs  thereof ;  and  when 
such  plea  or  demurrer  is  to  the  whole  bill,  then  the  further 
taxed  costs  of  the  suit  also  ;  unless  in  the  case  of  a  plea 
the  plaintiff  or  plaintiffs  shall  undertake  to  reply  thereto, 
and  then  the  costs  shall  be  reserved,  or  unless  the  Court 
shall  think  fit  to  make  other  order  to  the  contrary. 

Costs  on  the  over-ruling  of  pleas  and  demurrers. 

XXXII.  That  upon  the  overruling  of  any  plea  or 
demurrer,  the  defendant  or  defendants  shall  pay  to  the 
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plaintiff  or  plaintiffs  the  taxed  costs  occasioned  thereby, 
unless  the  Court  shall  make  other  order  to  the  contrary. 

Costs  of  two  counsel  selected  from  the  outer  bar. 

XXXIII.  That  when  two  counsel  appear  for  the  same 
party  or  parties  upon  the  hearing  of  any  cause  or  matter, 
and  it  shall  appear  to  the  Master  to  have  been  necessary 
or  proper  for  such  party  or  parties  to  retain  two  counsel 
to  appear,  the  costs  occasioned  thereby  shall  be  allowed, 
although  both  of  such  counsel  may  have  been  selected 
from  the  outer  bar. 

Costs  occasioned  by  the  setting  down  of  a  cause,  which,  when  it  stands  for  hearing, 
cannot  be  decided  by  reason  of  some  defect  on  the  part  of  the  plaintiff. 

XXXIV.  That  when  a  cause  which  stands  for  hearing 
is  called  on  to  be  heard,  but  cannot  be  decided  by  reason 
of  a  want  of  parties  or  other  defect  on  the  part  of  the 
plaintiff,  and  is  therefore  struck  out  of  the  paper,  if  the 
same  cause  is  again  set  down,  the  defendant  or  defendants 
shall  be  allowed  the  taxed  costs  occasioned  by  the  first 
setting  down,  although  he  or  they  do  not  obtain  the  costs 
of  the  suit. 

Costs  of  the  day. 

XXXV.  That  where  a  cause  being  in  the  paper  for 
hearing  is  ordered  to  be  adjourned  upon  payment  of  the 
costs  of  the  day,  there  the  party  to  pay  the  same,  whether 
before  the  Lord  High  Chancellor,  the  Master  of  the  Rolls, 
or  the  Vice  Chancellor,  shall  pay  the  sum  of  ten  pounds, 
unless  the  Court  shall  make  other  order  to  the  contrary. 

In  case  of  neglect  or  omission  on  the  part  of  the  solicitor,  costs  to  be  paid  by  him 

personally. 

XXXVI.  That  whenever  upon   the   hearing   of  any 
[  *452  ]  cause  *or  other  matter  it  shall  appear  that  the 
same  cannot  conveniently  proceed,  by  reason  of  the  soli- 
citor for  any  party  having  neglected  to  attend  personally, 
or  by  some  proper  person  on  his  behalf,  or  having  omitted 
to  deliver  any  paper  necessary  for  the  use  of  the  Court, 
and  which  according  to  its  practice  ought  to  have  J>een 
delivered,  such  solicitor  shall  personally  pay  to  all  or  any 
of  the  parties  such  costs  as  the  Court  shall  think  fit  to 
award. 

Fees  of  clerks  in  Court. 

XXXVII.  That  the  sworn  clerks  of  the  Court  and  the 
waiting  clerks  shall  not  be  entitled  to  receive  any  fees 
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for  attendance  in  court,  except  in  cases  where  they  shall 
actually  attend,  and  where  their  attendance  shall  be  neces- 
sary. 

Setting  down  a  cause  both  in  the  Lord  Chancellor's  Court  and  at  the  Rolls. 

XXXVIII.  That  where  any  cause  which  is  set  down  to 
be  heard,  either  in  the  Court  of  the  Lord  Chancellor,  or  in 
the  Court  of  the  Master  of  the  Rolls,  shall  be  afterwards 
set  down  to  be  heard  in  the  other  of  the  said  two  Courts, 
there  the  solicitor  for  the  plaintiff  shall  certify  the  fact  to 
the  Registrar  of  the  Court  where  the  cause  was  first  set 
down,  who  shall  cause  an  entry  thereof  to  be  made  in  his 
book  of  causes,  opposite  to  the  name  of  such  cause ;  and 
the  solicitor  for  the  plaintiff  shall  be  allowed  a  fee  of  six 
shillings  and  eight  pence  for  so  certifying  the  fact,  if  he 
shall  certify  the  same  within  eight  days  after  the  said 
cause  is  so  set  down  a  second  time. 

Abatement  or  compromise  of  a  cause,  after  it  is  set  down. 

XXXIX.  That  where  any  cause  shall  become  abated, 
or  shall  be  compromised  after  the  same  is  set  down  to  be 
be  heard  in  either  of  the  said  two  Courts,  the  solicitor  for 
the  plaintiff  shall  also  certify  the  fact,  as  the  case  may  be, 
to  the  Registrar  of  the  Court  where  the  cause  is  so  set 
down,  who  shall  in  like  manner  cause  an  entry  thereof  to 
be  made  in  his  cause-book,  and  the  solicitor  for  the  plain- 
tiff shall  be  allowed  the  same  fee  of  six  shillings  and  eight 
pence  for  such  certificate,  if  he  shall  certify  the  fact  as  soon 
as  the  same  shall  come  to  his  knowledge. 

Security  for  costs. 

*XL.  That  the  penal  sum  in  the  bond  to  be  [  *453  ] 
given  as  a  security  to  answer  costs  by  any  plaintiff  who 
is  out  of  the  jurisdiction  of  the  Court,  be  increased  from 
forty  pounds  to  one  hundred  pounds. 

Deposit  upon  and  costs  of  exceptions  to  a  report. 

XLI.  That  the  deposit  upon  exceptions  to  a  Master's 
report  shall  be  increased  to  ten  pounds,  to  be  paid  to  the 
adverse  party,  if  the  exceptions  are  over-ruled ;  in  which 
case  the  exceptant  shall  also  pay  the  further  taxed  costs 
occasioned  by  such  exceptions,  unless  the  Court  shall 
otherwise  order;  but  in  case  the  exceptant  shall  in  part 
succeed,  the  deposit  shall  be  dealt  with  and  costs  shall  be 
paid  as  the  Court  shall  direct. 
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Deposit  upon  and  costs  of  an  appeal  or  rehearing. 

XLTI.  That  the  deposit  upon  every  petition  of  appeal 
or  rehearing  be  increased  to  twenty  pounds,  to  be  paid  to 
the  adverse  party  when  the  decree  or  order  appealed  from 
is  not  varied  in  any  material  point,  together  with  the 
further  taxed  costs  occasioned  by  the  appeal  or  rehearing, 
unless  the  Court  shall  otherwise  order. 

Any  clerk  in  court  to  furnish   to  any  person  a  certificate  specifying  the  dates  and 
description  of  the  proceedings  in  any  cause. 

XLIII.  That  for  the  purpose  of  enabling  all  persons  to 
obtain  precise  information  as  to  the  state  of  any  cause, 
and  to  take  the  means  of  preventing  improper  delay  in 
the  progress  thereof,  any  clerk  in  court  shall  at  the  request 
of  any  person,  whether  a  party  or  not  in  the  suit  or  matter 
inquired  after,  procure  and  furnish  a  certificate  from  the 
Six  Clerks'  office,  specifying  therein  the  dates  and  general 
description  of  the  several  proceedings  which  have  been 
taken  in  any  cause  in  the  said  office,  whether  such  clerk 
in  court  be  or  be  not  concerned  as  clerk  in  court  in  the 
cause  ;  and  that  he  shall  be  entitled  to  receive  the  sum  of 
three  shillings  and  four  pence  for  such  certificate,  and  no 
more. 

Service  upon  the  solicitor  of  a  person  who  is  not  a  party. 

XLIV.  That  whenever  a  person  who  is  not  a  party 
appears  in  any  proceeding,  either  before  the  Court  or  before 
the  Master,  service  upon  the  solicitor  in  London,  by  whom 
such  party  appears  whether  such  solicitor  act  as  principal 
[  *454  ]  or  *agent,  shall  be  deemed  good  service,  except 
in  matters  of  contempt  requiring  personal  service. 

Correction  of  clerical  and  accidental  errors  in  orders  and  decrees. 

XLV.  That  clerical  mistakes  in  decrees  or  decretal 
orders,  or  errors  arising  from  any  accidental  slip  or  omis- 
sion, may  at  any  time  before  enrolment  be  corrected  upon 
petition,  without  the  form  and  expense  of  a  rehearing. 

Application  to  stay  proceedings. 

XLVI.  That  every  application  to  stay  proceedings  upon 
any  decree  or  order  which  is  appealed  from,  be  made  first 
to  the  judge  who  pronounced  the  decree  or  order. 

Application  for  a  new  trial. 

XLVII.  That  every  application  for  a  new  trial  of  any 
issue  at  law  directed  by  a  judge  of  this  Court,  be  first 
made  to  the  judge  who  directed  such  issue. 
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Delay  in  bringing  any  decree  or  order  into  the  Master's  office. 

XL VIII.  That  where  any  decree  or  order  referring  any 
matter  to  a  Master  is  not  brought  into  the  Master's  office 
within  two  months  after  the  same  decree  or  order  is  pro- 
nounced, there  any  party  to  the  cause,  or  any  other  party 
interested  in  the  matter  of  the  reference,  shall  be  at  liberty 
to  apply  to  the  Court  by  motion  or  petition,  as  he  may  be 
advised,  for  the  purpose  of  expediting  the  prosecution  of 
the  said  decree  or  order. 

Master  to  keep  a  register  of  the  dates  and  description  of  the  proceedings  in  every  cause 

referred  to  him. 

XLIX.  That  every  Master  shall  enter  in  a  book  to  be 
kept  by  him  for  that  purpose,  the  name  or  title  of  every 
cause  or  matter  referred  to  him,  and  the  time  when  the 
decree  or  order  is  brought  into  his  office,  and  the  date 
and  description  of  every  subsequent  step  taken  before  him 
in  the  same  cause  or  matter,  and  the  attendance  or  non- 
attendance  of  the  several  parties  on  each  of  such  steps,  so 
that  such  book  may  exhibit  at  one  view  the  whole  course 
of  proceedings  which  is  had  before  him  in  each  particular 
cause  and  matter. 

Appointment  of  a  time  for  taking  into  consideration  the  matter  of  a  decree  or  order. 

L.  That  upon  the  bringing  in  of  every  decree  or  order, 
the  solicitor  bringing  in  the  same  shall  take  out  a  warrant, 
appointing  a  time  which  is  to  be  settled  by  the  Master,  for 
the  purpose  of  the  Master  taking  into  consideration  the 
*matter  of  the  said  decree  or  order,  and  shall  [  *455  ] 
serve  the  same  upon  the  clerks  in  court  of  the  respective 
parties,  or  upon  the  parties  or  their  solicitors  in  cases 
where  they  shall  have  no  clerks  in  court. 

The  Master  to  regulate  the  manner  of  the  execution  of  a  decree  or  order. 

LI.  That  at  the  time  so  appointed  for  considering  the 
matter  of  the  said  decree  or  order,  the  Master  shall  pro- 
ceed to  regulate  as  far  as  may  be  the  manner  of  its  execu- 
tion ;  as  for  example,  to  state  what  parties  are  entitled  to 
attend  future  proceedings,  to  direct  the  necessary  advertise- 
ments, and  to  point  out  which  of  the  several  proceedings 
may  be  properly  going  on,  pari  passu,  and  as  to  what  par- 
ticular matters  interrogatories  for  the  examination  of  the 
parties  appear  to  be  necessary,  and  whether  the  matters 
requiring  evidence  shall  be  proved  by  affidavit  or  by  exa- 
mination of  witnesses ;  and  in  the  latter  case,  if  necessary, 
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to  issue  his  certificate  for  a  commission  ;  and  if  the  Mas- 
ter shall  think  it  expedient  so  to  do,  he  shall  then  fix  a 
certain  time  or  certain  times  within  which  the  parties  are 
to  take  any  certain  proceeding  or  proceedings  before  him. 

The  Master  may  fix  a  time  within  which  any  proceeding  before  him  shall  be  taken. 

LII.  That  upon  any  subsequent  attendance  before  him 
in  the  same  cause  or  matter,  the  Master,  if  he  thinks  it 
expedient  so  to  do,  shall  fix  a  certain  time  or  certain  times 
within  which  the  parties  are  to  take  any  other  proceeding 
or  proceedings  before  him. 

Master  may  proceed  ex  parte. 

LIII.  That  where  some  or  one,  but  not  all,  the  parties 
do  attend  the  Master  at  an  appointed  time,  whether  the 
same  is  fixed  by  the  Master  personally  or  upon  a  warrant, 
there  the  Master  shall  be  at  liberty  to  proceed  ex  parte  if 
he  think  it  expedient,  considering  the  nature  of  the  case, 
so  to  do. 

Review  of  ex  parte  proceedings. 

LIV.  That  where  the  Master  has  proceeded  ex  parte, 
such  proceeding  shall  not  in  any  manner  be  reviewed  in 
the  Master's  office,  unless  the  Master,  upon  a  special 
application  made  to  him  for  that  purpose  by  a  party  who 
[  *456  ]  -was  *absent,  shall  be  satisfied  that  he  was  not 
guilty  of  wilful  delay  or  negligence,  and  then  only  upon 
payment  of  all  costs  occasioned  by  his  non-attendance ; 
such  costs  to  be  certified  by  the  Master  at  the  time,  and 
paid  by  the  party  or  his  solicitor  before  he  shall  be  per- 
mitted to  proceed  on  the  warrant  to  review. 

Costs  occasioned  by  the  non-attendance  of  parties. 

LV.  That  where  a  proceeding  fails,  by  reason  of  the 
non-attendance  of  any  party  or  parties,  and  the  Master 
does  not  think  it  expedient  to  proceed  ex  parte,  there  the 
Master  shall  be  at  liberty  to  certify  what  amount  of  costs, 
if  any,  he  thinks  it  reasonable  to  be  paid  to  the  party  or 
parties  attending,  by  the  absent  party  or  parties,  or  by  his 
or  their  solicitor  or  solicitors,  or  clerk  or  clerks  in  court 
personally,  as  the  Master  in  his  discretion  shall  think  fit  ; 
and  upon  motion  or  petition,  without  notice,  the  Court  will 
make  order  for  the  payment  of  such  costs  accordingly. 

Course  to  be  followed,  where  a  party  prosecuting  a  decree  does  not  proceed  with  due 

diligence. 

LVI.  That  where   the  party  actually  prosecuting  a 


AS  AMENDED  23o  OF  NOVEMBER,  1831.        456 

decree  or  order  does  not  proceed  before  the  Master  with 
due  diligence,  there  the  Master  shall  be  at  liberty,  upon 
the  application  of  any  other  party  interested,  either  as  a 
party  to  the  suit,  or  as  one  who  has  come  in  and  estab- 
lished his  claim  before  the  Master  under  the  decree  or 
order,  to  commit  to  him  the  prosecution  of  the  said  decree 
or  order ;  and  from  thenceforth,  neither  the  party  making 
default,  nor  his  solicitor,  shall  be  at  liberty  to  attend  the 
Master  as  the  prosecutor  of  the  said  decree  or  order. 

The  Master  to  certify,  if  required,  the  proceedings  in  the  cause  had  in  his  office,  and 

and  their  dates. 

LVII.  That  upon  any  application  made  by  any  person 
to  the  Court,  the  Master,  if  required  by  the  person  making 
the  application,  shall,  in  as  short  a  manner  as  he  conven- 
iently can,  certify  to  the  Court  the  several  proceedings 
which  shall  have  been  had  in  his  office  in  the  same  cause 
or  matter,  and  the  dates  thereof.  , 

Master  may  proceed  de  die  in  diem. 

LVIII.  That  every  Master  shall  be  at  liberty,  without 
order,  to  proceed  in  all  matters  de  die  in  diem  at  his  dis- 
cretion. 

Every  warrant  for  attendance  peremptory— Time  of,  and  fees  for,  attendance. 

*LIX.  That  every  warrant  for  attendance  [  *457  ] 
before  the  Master  shall  be  considered  as  peremptory,  and 
the  Master  shall  be  at  liberty  to  continue  the  attendance 
beyond  the  hour  and  during  such  time  as  he  thinks  proper, 
and  shall  be  empowered  to  increase  the  fee  for  the  solici- 
tor's attendance  in  proportion  to  the  time  actually  occu- 
pied ;  and  in  case  the  Master  shall  not  be  attended  by  the 
solicitor,  or  a  competent  person  on  behalf  of  the  solicitor 
of  any  party,  the  Master  shall  in  such  case  disallow  the 
usual  fee  for  the  solicitor's  attendance,  taking  care  in 
either  allowing  an  increased  fee,  or  disallowing  the  usual 
fee,  to  mark  his  determination  in  his  attendance-book,  and 
also  on  the  warrant  for  attendance. 

Production  and  inspection  of  papers. 

LX.  That  where  by  any  decree  or  order  of  the  Court, 
books,  papers,  or  writings  are  directed  to  be  produced 
before  the  Master  for  the  purposes  of  such  decree  or  order, 
it  shall  be  in  the  discretion  of  the  Master  to  determine 
what  books,  papers,  or  writings  are  to  be  produced,  and 
when  and  for  how  long  they  are  to  be  left  in  his  office ; 
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or  in  case  he  shall  not  deem  it  necessary  that  such  books, 
papers,  or  writings  should  be  left  or  deposited  in  his  office, 
then  he  may  give  directions  for  the  inspection  thereof  by 
the  parties  requiring  the  same,  at  such  time  and  in  such 
manner  as  he  shall  deem  expedient. 

Mode  of  bringing  in  and  proceeding  on  accounts. 

LXI.  That  all  parties  accounting  before  the  Master 
shall  bring  in  their  accounts  in  the  form  of  debtor  and 
creditor ;  and  any  of  the  other  parties  who  shall  not  be 
satisfied  with  the  accounts  so  brought  in,  shall  be  at 
liberty  to  examine  the  accounting  party  upon  interroga- 
tories, as  the  Master  shall  direct. 

LXII.  That  all  such  accounts  when  passed  and  settled 
by  the  Master  shall  be  entered  in  a  book  to  be  kept  for 
that  purpose  in  the  Master's  office,  as  is  now  the  practice 
with  respect  to  receivers'  accounts ;  and  with  proper 
[  *458  ]  *indexes,  in  order  to  be  referred  to  as  occasion 
may  require. 

Receivers. 

LXIII.  That  the  Masters,  in  acting  upon  the  order  of 
the  Court  of  23d  April,  1796,  shall  be  at  liberty  upon  the 
appointment  of  a  reteiver,  or  at  any  time  subsequent 
thereto,  in  the  place  of  annual  periods  for  the  delivery  of 
the  receiver's  accounts  and  payment  of  his  balances,  to 
fix  either  longer  or  shorter  periods  at  his  discretion  ;  and 
when  such  other  periods  are  fixed  by  the  Master,  the  regu- 
lations and  principles  of  the  said  order  shall  in  all  other 
respects  be  applied  to  the  said  receiver. 

LXIV.  That  in  every  order  directing  the  appointment 
of  a  receiver  of  a  landed  estate,  there  be  inserted  a  direc- 
tion that  such  receiver  shall  manage,  as  well  as  set  and 
let,  with  the  approbation  of  the  Master ;  and  that  in  acting 
under  such  an  order  it  shall  not  be  necessary  that  a  peti- 
tion be  presented  to  the  Court  in  the  first  instance,  but  the 
Master  without  special  order  shall  receive  any  proposal 
for  the  management  or  letting  of  the  estate  from  the  par- 
ties interested,  and  shall  make  his  report  thereon,  which 
report  shall  be  submitted  to  the  Court  for  confirmation  in 
the  same  manner  as  is  now  done  with  respect  to  reports 
on  such  matters  made  upon  special  reference ;  and  until 
such  report  be  confirmed,  it  shall  not  give  any  authority  to 
the  receiver. 
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What  affidavits  may  be  used  before  the  Master. 

LXV.  That  all  affidavits  which  have  been  previously 
made  and  read  in  court,  upon  any  proceeding  in  a  cause 
or  matter,  may  be  used  before  the  Master. 

LXVI.  That  where  upon  an  inquiry  before  the  Master 
affidavits  are  received,  there  no  affidavit  in  reply  shall  be 
read,  except  as  to  new  matter,  which  may  be  stated  in  the 
affidavits  in  answer ;  nor  shall  any  further  affidavits  be 
read  unless  specially  required  by  the  Master. 

Conclusion  of  evidence  before  the  Master. 

LXVII.  That  the  Master  shall  not  receive  further  evi- 
dence *as  to  any  matter  depending  before  him  [  *459  ] 
after  issuing  the  warrant  on  preparing  his  report ;  but  that 
he  shall  not  issue  such  warrant  without  previously  requir- 
ing the  parties  to  show  cause  why  such  warrant  should 
not  issue. 

Review  of  proceedings. 

LXVIII.  That  no  warrant  to  review  any  proceeding  in 
the  Master's  office  shall  be  allowed  to  be  taken  out,  except 
by  permission  of  the  Master,  upon  special  grounds  to  be 
shown  to  him  for  that  purpose ;  and  the  costs  of  such 
review  when  allowed  shall  be  in  the  discretion  of  the  Mas- 
ter, and  shall  be  paid  by  and  to  such  persons  and  at  such 
time  as  he  shall  direct. 

Witnesses  may  be  examined  before  the  Master  viva  voce. 

LXIX.  That  the  Master  shall  have  power  at  his  discre- 
tion to  examine  any  witness  viva  voce  ;  and  in  such  case 
the  subpoena  for  the  attendance  of  the  witness  shall,  upon 
a  note  from  the  Master,  be  issued  from  the  Subpoena-office ; 
and  that  the  evidence  upon  such  viva  voce  examination 
shall  be  taken  down  by  the  Master,  or  by  the  Master's 
Clerk  in  his  presence,  and  preserved  in  the  Master's  office, 
in  order  that  the  same  may  be  used  by  the  Court  if  neces- 
sary. 

Separate  reports. 

LXX.  That  in  all  matters  referred  to  him,  the  Master 
shall  be  at  liberty,  upon  the  application  of  any  party  inter- 
ested, to  make  a  separate  report  or  reports  from  time  to 
time  as  to  him  shall  seem  expedient ;  the  costs  of  such 
separate  reports  to  be  in  the  discretion  of  the  Court. 

The  Master  may  certify  with  respect  to  the  state  of  the  assets. 

LXXI.  That  where  a  Master  shall  make  a  separate 

35* 


459         ORDERS  OF  THE  3c  OF  APRIL,  1828, 

report  of  debts  or  legacies,  there  the  Master  shall  be  at 
liberty  to  make  such  certificate  as  he  thinks  fit  with  respect 
to  the  state  of  the  assets  ;  and  every  person  interested  shall 
thereupon  be  at  liberty  to  apply  to  the  Court  as  he  shall  be 
advised. 

May  examine  before  him,  either  viva  voceor  on  interrogatories,  any  person  claiming. 

LXXII.  That  the  Master  shall  be  at  liberty  to  examine 
any  creditor  or  other  person  coming  in  to  claim  before 
him,  either  upon  written  interrogatories  or  viva  voce,  or  in 
[  *460  ]  both  *modes,  as  the  nature  of  the  case  may 
appear  to  him  to  require  ;  the  evidence  upon  such  exami- 
nation being  taken  down  at  the  time  by  the  Master,  or  by 
the  Master's  clerk  in  his  presence,  and  preserved,  in  order 
that  the  same  may  be  used  by  the  Court  if  necessary. 

Scandal  or  impertinence  in  proceedings  before  the  Master. — Insufficiency  of  examina- 
tion. 

LXXIII.  That  if  any  party  wishes  to  complain  of  any 
matter  introduced  into  any  state  of  facts,  affidavit,  or  other 
proceeding  before  the  Master,  on  the  ground  that  it  is 
scandalous  or  impertinent,  or  that  any  examination  taken 
in  the  Master's  office  is  insufficient,  he  shall  be  at  liberty, 
without  any  order  of  reference  by  the  Court,  to  take  out  a 
warrant  for  the  Master  to  examine  such  matter,  and  the 
Master  shall  have  authority  to  expunge  any  such  matter, 
which  he  shall  find  to  be  scandalous  or  impertinent. 

Materiality  of  statements  to  be  considered. 

LXXIV.  That  the  Master,  in  deciding  on  the  sufficiency 
or  insufficiency  of  any  answer  or  examination,  shall  take 
into  consideration  the  relevancy  or  materiality  of  the 
statement  or  question  referred  to. 

Property  directed  to  be  sold  before  the  Master  may  be  sold  in  the  country. 

LXXV.  That  in  cases  where  estates  or  other  property 
are  directed  to  be  sold  before  the  Master,  the  Master 
shall  be  at  liberty,  if  he  shall  think  it  for  the  benefit  of  the 
parties  interested,  to  order  the  same  to  be  sold  in  the 
country,  at  such  place  and  by  such  person  as  he  shall 
think  fit. 

Settlement  of  conveyances. — Taxation  of  costs. 

LXXVI.  That  where  a  Master  is  directed  to  settle  a 
conveyance,  or  to  tax  costs  in  case  the  parties  differ  about 
the  same,  then  the  party  claiming  the  costs,  or  entitled  to 
prepare  the  conveyance,  shall  bring  the  bill  of  costs,  or  the 
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draft  of  the  conveyance,  into  the  Master's  office,  and  give 
notice  of  his  having  so  done  to  the  other  party ;  and  at 
any  time  within  eight  days  after  such  notice,  such  other 
party  shall  have  liberty  to  inspect  the  same  without  fee, 
and  may  take  a  copy  thereof  if  he  thinks  fit :  and  at  or 
before  the  expiration  of  the  eight  days,  or  such  further 
time  as  the  Master  shall  in  his  discretion  allow,  he  shall 
then  either  *agree  to  pay  the  costs  or  adopt  the  [  *461  ] 
conveyance,  as  the  case  may  be,  .or  signify  his  dissent 
therefrom,  and  shall  thereupon  be  at  liberty  to  tender  a 
sum  of  money  for  the  costs,  or  to  deliver  a  statement  in 
writing  of  the  alterations  which  he  proposes  in  the  draft 
of  the  conveyance.  But  if  he  make  no  such  tender,  nor 
deliver  any  such  statement  in  writing,  or  if  the  other  party 
refuses  to  accept  the  sum  so  tendered,  or  to  adopt  the 
proposed  alterations  in  the  draft  of  the  conveyance,  the 
Master  shall  then  proceed  to  tax  the  costs,  or  settle  the 
conveyance,  according  to  the  practice  of  the  Court.  And 
in  case  the  taxed  costs  shall  not  exceed  the  sum  tendered, 
or  the  Master  shall  adopt  the  proposed  alterations  in  the 
draft  of  the  conveyance,  then  the  costs  of  the  taxation  or 
the  costs  of  the  proceeding  with  respect  to  the  convey- 
ance, shall  be  borne  by  the  other  party. 

Master  may  require  parties  to  appear  by  distinct  solicitors. 

LXXVII.  That  whenever  in  any  proceeding  before  a 
Master  the  same  solicitor  is  employed  for  two  or  more 
parties,  such  Master  may  at  his  discretion  require  that 
any  of  the  said  parties  shall  be  represented  before  him  by 
a  distinct  solicitor,  and  may  refuse  to  proceed  until  such 
party  is  so  represented. 

To  what  cases  certain  of  the  orders  are  to  apply. 

LXXVIII.  That  such  of  the  foregoing  orders  as  limit 
or  allow  any  specified  time  for  any  party  to  take  any  pro- 
ceeding, or  for  any  other  purpose,  shall  only  apply  to 
cases  where  the  period  from  which  such  specified  time  is 
to  be  computed,  shall  be  on  or  subsequent  to  the  first  day 
of  Easter  Term  next  ensuing.(l) 

LXXIX.  That  such  of  the  forgoing  orders  as  relate  to 
the  manner  in  which  the  costs  of  any  suit  or  proceeding 

(1)  These  orders  took  effect  from  Easter,  1828,  and  the  amendments  from  Hilary 
Term,  1832.  As  the  orders  are  now  fully  in  operation,  the  author  has  preferred  print- 
ing1 them  uniformly,  rather  than  pointing  out  in  what  manner  they  were  varied  in 
1832. 
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are  to  be  taxed,  and  to  the  amount  of  costs  to  be  paid  on 
[  *462  ]  any  ^occasion,  shall  not  apply  to  any  costs  which 
have  been  incurred,  or  to  the  costs  of  any  proceeding 
which  shall  have  been  had  or  taken  previously  to  the  first 
day  of  Easter  Term  next  ensuing. 

Time  from  which  the  orders  shall  have  effect. 

LXXX.  That  such  of  the  foregoing  orders  as  relate  to 
the  course  of  proceeding  in  the  offices  of  the  Masters  of 
the  Court,  or  to  the  authority  of  the  Masters,  shall  have 
effect  from  and  after  the  first  day  of  Easter  Term  next 
ensuing,  and  shall  be  acted  upon  by  the  Masters  in  all 
cases,  except  where  from  the  then  advanced  stage  of  any 
proceeding  they  are  not  practically  applicable. 

LXXXI.  That,  subject  to  the  regulations  hereinbefore 
specified,  the  foregoing  orders  shall* take  effect  as  to  all 
suits  whether  now  depending  or  hereafter  commenced,  on 
the  first  day  of  Easter  Term  next. 

Subpoena  to  hear  judgment  when  returnable. 

LXXXII.  And,  whereas  the  present  practice,  that  causes 
can  only  be  entered  for  hearing  during  the  time  of  Term, 
and  that  the  subpoena  ad  audiendum  judicium  can  only  be 
then  returnable  is  productive  of  great  delay  and  inconveni- 
ence :  It  is  hereby  further  ordered  by  the  said  Lord  High 
Chancellor,  with  the  advice  and  assistance  aforesaid,  that 
from  henceforth  causes  may  be  set  down  for  hearing,  and 
the  subpoenas  ad  audiendum  judicium,  served  and  return- 
able on  any  day  as  well  out  of  term  as  in  term,  and  this 
order  is  to  be  called  the  LXXXII  Order. 

And  rt  is  hereby  further  ordered,  that  the  aforesaid  82d 
Order  shall  take  effect  immediately,  and  the  aforesaid 
amended  orders  shall  take  effect  on  the  first  day  of  Hilary 
Term  next  (1832.) 
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*ALPHABETICAL    INDEX    OP    THE    MATTERS    CONTAINED    IN  THE 
ORDERS  OF  1828,  AMENDED  IN  1831. 

Order 

Abandonment, 

of  exceptions  5,  12 

Accounts,  61,  62 

Affidavit, 

affidavit  in  order  to  obtain  a  second  order  for 

leave  to  amend  before  replication  filed  13 

what  affidavits  may  be  used  before  the  Master,  65,  66 

Amendment, 

after  answer  and  before  replication,  one  order 
for  leave  to  amend  may  be  obtained  as  of 
course  13 

no  further  leave  to  amend  except  on  affidavit          13 
time  within  which  an  order  to  amend  before 

replication  must  be  obtained  13 

time  within  which  amendment  must  be  made    13,  19 
no  amendment  after  replication  except  on  spe- 
cial application  15 
costs  of                                                               29,  30 

Answer, 

time  of  3 

insufficiency  of  4 — 12 

time  for  putting  in  further  answer  8 

Appeal, 

costs  of  42 

Clerk  in  Court, 

service  on  20,  21 

witnesses  not  to  be  produced  at  the  seat  of  25 

fees  of  37,  43 

to  furnish  certificate  of  date,  and  description  of 

proceedings 
*costs  paid  by  them  personally 

Commission 

Contempt 

Costs, 

of  subpoena  2 

of  a  third  insufficient  answer  10 

acceptance  of  costs  of  contempt  24 
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Costs, 

of  separate  proceedings  by  defendants  appear- 
ing by  the  same  solicitor  27 
occasioned  by  insufficiency  of  answer  28 
by  amendment  29,  30 
on  pleas  and  demurrers  31,  32 
of  two  counsel  selected  from  the  outer  bar  33 
of  setting  down  a  cause,  which,  when  it  stands 

for  hearing,  cannot  be  decided  34 

of  the  day  35 

to  be  paid  by  the  solicitor  personally  in  cases 

of  neglect  on  his  part  36 

of  security  for  costs  40 

of  exceptions  to  report  41 

of  an  appeal  or  re-hearing  42 

occasioned  by  the  non-attendance  of  a  party  in 

the  Master's  office  54,  55 

of  reviewing  proceedings  68 

of  separate  reports  70 

taxation  of  costs  76 

Country  Cause,  1,  3 

Counsel, 

signature  of  13 

costs  of  two  counsel  selected  from  the  outer 

bar  33 

Decree, 

correction  of  errors  in  a  decree  45 

[  *465  ]  ^application  to  stay  proceedings  under  orders 

and  decrees  46 

delay  in  bringing  decree  or  order  into  the  Mas- 
ter's office  48 
time  to  be  appointed  for  taking  into  considera- 
tion the  matter  of  a  decree  or  order  51 
course    of    proceeding    under    a    decree    or 

order  50—58 

want  of  diligence  in  prosecuting  a  decree  56 

Dedimus  3 

Dismissal, 

for  want  of  prosecution  16,  17 

Examination 

insufficiency  of  73,  74 

Exceptions  for  Insufficiency, 

time  of  filing  4,  19 
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Exceptions  for  Insufficiency, 

reference  of  5 

abandonment  of  5 

reference  of  a  second  or  third  answer  for  insuf- 
ficiency 6,  7 
time  for  putting  in  further  answer  8 
from  what  time  an  answer  shall  be  deemed  suf- 
ficient or  insufficient                                          9,  12 
for  scandal  or  impertinence                                      11 
time  for  obtaining  a  report  on  exceptions          12,  19 
Exceptions  to  a  Report, 

deposit  on  41 

Hearing, 

costs  occasioned  by  setting  down  a  cause, 
which,  when  it  stands  for  hearing,  cannot  be 
decided  by  reason  of  some  defect  on  the  part 
of  the  plaintiff  34 

injunction,  [  *466  ] 

order  nisi  for  dissolving  23 

Interrogatories, 

after  a  third  insufficient  answer,  defendant  to  be 

examined  on  interrogatories  10 

Insufficiency  of  answer  4,  5,  6,  7,  8,  9,  10,  12,  24, 

28,  73,  74 
Master, 

to  keep  a  register  of  the  proceedings  in  every 

cause  referred  to  him  49 

to  certify  if  required  the  proceedings  and  their 

dates  57 

course  of  proceeding  before  the  Master  under 

a  decree  or  order  50 — 56.  58,  59 

proceedings  on  accounts  61,  62 

proceedings  with  respect  to  receivers  63,  64 

what  affidavits  shall  be  used  65,  66 

when  further  evidence  shall  not  be  received  67 

review  of  proceedings 
examination  of  witnesses 
separate  reports 

examination  of  persons  making  claims 
sales  before  the  Master 
settlement  of  conveyances,  and  taxation  of  costs 
by  the  Master  76 
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New  Trial, 

application  for  47 

Notice  of  motion  22 

notice  of  witness  to  be  examined  25 

Order  for  time  3 

order  nunc  pro  tune  4 

order  nisi  21,  23 

[  *467  ]  *Pleas  and  demurrers, 

costs  on  31,  32 

Petition  21,  45,  55 

Publication  17,  18 

Receivers  63,  64 

Registrar, 

entries  to  be  made  by  38,  39 

Rehearing, 

costs  of  42 

clerical  and  accidental  errors  corrected  without 

rehearing  45 

Replication, 

not  to  be  withdrawn  except  on  special  applica- 

cation  15,  16 

Report,  12.  19.  21.  41.  67 

separate  report  70,  71 

Review, 

of  proceedings  54.  68 

Scandal  or  Impertinence  11,  12,  13 

Service  20,  21,  44 

Setting  down  a  Cause, 

time  of  setting  down  a  cause  17 

setting  down  a  cause  in  both  courts  38 

Solicitor, 

omission  or  neglect  of  the  solicitor  36,  55 

to  certify  to  the  registrar  when  a  cause  is  set 

down  in  both  Courts  38 

to  certify  the  abatement  or  compromise  of  a 
cause  which  is  set  down  39 

service  on  the   solicitor  of  a  person  not  a 

party  to  the  cause  44 

fees  of  solicitors  for  attendance  before   the 

Master  59 

[  *468  ]     solicitor   employed    for  two   or  more 

parties  77 
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Subpoena, 

returnable  immediately  1 

to  be  issued  for  each  of  the  defendants  2 

to  make  a  better  answer  not  necessary  8 

to  rejoin  17.  20 

to  hear  judgment  when  made  returnable  82 

to  answer  amended  bill,  or  to  hear  judgment  20 

for  the  attendance  of  a  witness  before  the 

Master  69 

Viva  Voce  examination  69.  72 

Undertaking  to  Speed  16 

Warrant  50.  59.  67.  73 

rules  to  produce  17 

production  of  witnesses  25 

examination  and  cross-examination  of  witnesses    26 

witnesses  may  be  examined  viva  voce  before 

the  Master  69 
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ORDERS 


REGULATION  OF  THE  PRACTICE  AND  PROCEEDINGS 
OF  THE  COURT  OF  CHANCERY, 


TABLES  OF  FEES,  ISSUED  BY  THE  JUDGES  OF  THE  COURT, 
DECEMBER  21,  1833.  (1) 


TABLE  OF  MATTERS  TO  WHICH  THE  ORDERS  RELATE. 

1.  Mode  of  preparing  and  sealing  a  subpoena. 

2.  Prcecipe  to  be  filed  at  subpo3na  office.     Subpoena  for 

costs  to  be  sealed  on  production  of  certificate. 

3.  Name  or  firm,   and   residence  of  solicitors  issuing 

subpoena,  as  also  where  these  are  agents  only,  of 
their  principals,  to  be  endorsed  thereon. 

4.  Mode  of  serving  subpoena. 

5.  Subpoenas  to  contain  three  names  where  necessary 

or  required.    Costs  and  fees  chargeable  on  subpoena. 

6.  Subpoenas  duces  tecum  not  to  include  more  than  three 

persons.     Costs  allowed  on  such  subpoena. 

7.  Time  within  which   subpoenas   may  be   served   and 

amended,  and  terms  upon  which  errors  may  be 
corrected. 

8.  Where  defendant  to  bill  of  revivor  refuses  to  appear, 

plaintiff  entitled  upon  certain  terms  to  the  common 
order  to  revive,  whether  defendant  be  in  custody, 
or  cannot  be  found.  Form  of  such  order. 

9.  Mode  of  suing  out  dedimus  to  take  plea,  answer,  or 

demurrer  in  the  country,  and  in  certain  special 
cases  in  town. 

[  *470  ]  *10.  Time  allowed  to  plead,  answer,  or  demur. 
Injunction  to  stay  proceedings  at  law,  and  order 
to  revive  granted  of  course,  unless  defendant  plead, 

(1)  Extracted  from  1  M.  &  K.  Appendix. 
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answer,  or  demur,  within  eight  days  after  appear- 
ance. 

11.  Form  of  order  for  common  injunction. 

12.  Mode  of  computing  time  to  plead,  answer,  or  demur, 

where  defendant  has  been  in  contempt  for  want  of 
appearance. 

13.  How  such  time  is  to  be  computed,  where  plaintiff  has 

been  ordered  to  give  security  for  costs. 

14.  Course  of  procedure  upon  orders  to  amend,  requiring 

no  further  answer. 

15.  Practice  as  to  references,  where  no  previous  reference 
to  Master  has  been  made  in  the  case. 

16.  Practice  where  there  has  been  a  previous  reference. 

17.  Mode  of  ascertaining  Master  in  rotation. 

18.  Time   allowed   to   defendant   for  putting   in  further 

answer. 

19.  Costs  of  exceptions  to  insufficient  answer. 

20.  Manner  in  which  special  applications  under  the  act 

are  to  be  made  and  determined. 

21.  Condition  and  form  of  order  granting  further  time  to 

answer. 

22.  Form  of  order,  and  course  of  proceeding  upon  refer- 

ences for  scandal  and  impertinence. 

23.  Costs  of  special   application   under   the   act,   to   be 

regulated  by  the  Master. 

24.  Form,   mode  of  entering,   and   effect  of  orders   on. 

special  applications  under  the  act. 

25.  Special  applications,  during  long  vacation,  to  be  made 

to  vacation  Master. 

26.  Time   after   which   defendant  may  serve   notice   of 

motion  to  dismiss  for  want  of  prosecution. 

27.  Duties  of  registrars.     Rules  to  be  observed  by  them 

in  drawing  up  orders. 

*2S.  Rules  to  be  observed  by  the  registrars  and  [  *471  ] 
Masters,  upon  orders  and  reports  respecting  payment 
of  money,  &c. 

29.  Mode  in  which  orders  of  course  at  the  Rolls  are  to  be 
obtained  and  drawn  up. 

30.  Rules  to  be  observed  in  the  report  office  by  Master 

and  clerks  of  reports  and  entries. 

31.  Form  of  office  copies. 

32.  Form  of  the  last  interrogatory. 

33.  Powers  of  Masters  extraordinary. 
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34.  Fees  of  Masters  and  registrars,  and  their  clerks. 

35.  Hours  of  attendance  at  the  offices  of  the  Court. 

36.  Hours  of  attendance  at  the  Affidavit  and  Subpoena 

offices.     Delivery  of  copies  of  affidavits. 


ORDERS  IN  CHANCERY. 

21ST  DECEMBER,  1833. 

WHEREAS  it  is  expedient  that  certain  further  orders  for 
regulating  the  practice  of  the  Court  of  Chancery  be  added  to 
those  which  were  published  on  the  26th  day  of  November, 
last,  and  that  thereupon  certain  alterations  be  made  in  the 
said  orders ;  and  it  is  also  expedient  that  the  whole  of  the 
said  New  Orders  should  be  embodied  together  under  the 
act  of  3  &  4  W.  4,  intituled,  "  An  Act  for  the  Regula- 
tion of  the  Proceedings  and  Practice  of  certain  Offices  of 
the  High  Court  of  Chancery  in  England." 

It  is  hereby  declared  and  directed  by  the  Lord  High 
Chancellor,  by  and  with  the  concurrence  of  the  Master  of 
the  Rolls,  and  of  the  Vice-Chancellor,  that  from  and  after 
the  10th  day  of  January  next,  the  several  orders  which 
[  *472  ]  *hereafter  follow,  shall  be  considered  a  substitu- 
tion for  the  said  orders  of  the  26th  day  of  November  last. 

Mode  of  preparing  and  sealing  subpoena. 

I.  That  all  writs  of  subpoena  in  this  Court  shall  be 
prepared  by  the  Solicitor  of  the  party  requiring  the  same  j 
and  that  the  seal  for  sealing  the  same  shall  be  marked  or 
inscribed  with  the  words  "  Subpoena  Office,  Chancery," — 
and  such  writs  shall  be  in  the  forms  mentioned  at  the  foot 
of  these  Orders,  or  as  near  as  may  be,  with  such  altera- 
tions and  variations  as  circumstances  may  require. 

Pracipe  to  be  filed  at  subpoena  office.    Subpoena  for  costs  to  be  sealed  on  production  of 

certificate. 

II.  That  a  prcecipe  in  the  usual  form,  and  containing 
further  the  particulars  hereinafter  mentioned  (as  to  the 
names  and  residences  of  the  solicitors  issuing  the  same), 
shall,  in  all  cases,  be  delivered  and  filed  at  the  Subpoena 
Office.     And  that  on  a  subpoena  for  costs  being  sealed, 
the  certificate  or  report  shall  be  produced  to  the  officer 
sealing  the  writ  as  his  authority  for  sealing  it. 
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Name  or  firm,  and  residence  of  solicitors  issuing  subpoena,  as  also,  where  these  are 
agents  only,  of  their  principals,  to  be  indorsed  thereon.     Mode  of  serving  subpoena. 

III.  That  the  name  or  firm,  and  the  place  of  business 
or  residence  of  the  Solicitor  or  Solicitors  issuing  a  sub- 
poena shall  be  indorsed  thereon  ;  and  where  such  solicitors 
shall  be  agents  only,  then  there  shall  be  further  indorsed 
thereon  the  name  or  firm,  and  place  of  business  or  resi- 
dence, of  the  principal  Solicitor  or  Solicitors. 

IV.  That  the  service  of  subpoenas  shall  be  effected  by 
delivering  a  copy  of  the  writ  and  of  the  indorsement 
thereon,  and  at  the  same  time  producing  the  original  writ ; 
and  that  in  all  cases  where  a  subpoena  might  heretofore 
have   been  served   by  leaving  the   body  thereof  at   the 
party's  dwelling-house  or  otherwise   than  personally,   it 
shall  be  sufficient  to  leave  a  copy  of  such  subpoena  in  the 
same  manner,  producing  the  original  writ  to  the  person 
with  whom  such  copy  shall  be  so  left. 

Subpoenas  to  contain  three  names  where  necessary  or  required.    Costs  and  fees  charge- 
able on  subpoenas. 

V.  That  every  subpoena,  other  than  a  subp&na  daces 
tecum,  shall   contain   three   names   where   necessary   or 
*required;  and  that  a  gross  sum  or  fee  of  12s.  [  *473  ] 
Qd.  shall  be  the  amount  allowed  in  costs  for  every  subpcena 
duces  tecum,  including  the  prcscipe,  attendance,  and  sum 
paid  for  sealing,  and  5s.  lOd.  each  for  all  other  subpoenas; 
in  addition    to  which   last-mentioned   sum,  the  Solicitor 
suing  out  the  same  shall  be  allowed  one  fee  of  6s.  8d.  for 
the  prcscipes  and  attendance  on  sealing  such  subpoenas  as 
heretofore,  where  the  number  of  names  included  therein 
shall  not  exceed  nine ;  and  if  they  shall  exceed  nine  in 
number,  then  an  additional  fee  of  6.9.  Sd. ;  and  if  they 
exceed  eighteen,  a  further  fee  of  6s.  Sd. ;  and  so  in  pro- 
portion   for    every   additional   number  of    nine   names 
included  in  such  subpoenas. 

Subpoena  duces  tecum  not  to  include  more  than  three  persons.    Costs  allowed  on  such 

subpcena. 

VI.  That  no  more  than  three  persons  shall  be  included 
in  one  subpcena  duces  tecum,  and  that  the  party  suing  out 
the  same  shall  be  at  liberty  to   sue  out  a  subpoena  for 
each  person  if  it  shall  be  deemed  necessary  or  desirable, 
and  that  the  sum  of  12s.  6d.  shall  be  allowed  in  costs  for 
every  such  subpoena,  including  the  prcecipe,  attendance, 
and  sum  paid  for  sealing  the  same. 

36* 
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Time  within  which  subpoenas  may  be  served  and  amended,  and  terms  upon  which 
errors  may  be  corrected. 

VII.  That  the  time  for  serving  any  subpoena  (except 
for  costs)  shall  be  limited  to  the  last  day  of  the  term  next 
following  the  term  or  vacation  in  which  it  was  sued  out ; 
and  that  in  the  interval  between  the  suing  out  and  service 
of  any  subpoena,  the  party  suing  out  the  same  shall  be  at 
liberty  to  correct  any  error  in  the  names  of  parties  or 
witnesses,  and  to  have  the  writ  resealed,  upon  payment 
to  the  clerk  at  the  Subpoena  Office  of  a  fee  of  Is.,  and  at 
the  same  time  leaving  a  corrected  prcecipe  of  such  sub- 
poena marked  "  altered  and  resealed,"  and  signed  with  the 
name  and  address  of  the  solicitor  or  solicitors  suing  out 
the  same. 

Where  defendant  to  bill  of  revivor  refuses  to  appear,  plaintiff  entitled  upon  certain 
terms  to  the  common  order  to  revive,  whether  defendant  be  in  custody,  or  cannot  be 
found.  Form  of  such  order. 

VIII.  That  when  any  defendant  has  been  taken  into 
custody  upon  attachment  or  other  process  for  want  of 
appearance  to  a  bill  of  revivor,  and  such  defendant  shall 
have  been  taken  thereon,  and  shall  refuse  or  neglect  to 
[  *474  ]  enter  *an  appearance  to  such  bill  within  eight 
days   after  the  return  of  such   attachment,  the  plaintiff 
shall  be  entitled  as  of  course,  upon  motion  or  petition,  to 
the  common  order  to  revive ;  and  if  the  defendant  cannot 
be  found  so  as  to  be  taken  upon  such  attachment,  and  a 
return   of    "  non   est    inventus"    shall   have   been    made 
thereon,   the  plaintiff  shall,  upon  producing  such  return, 
and   an   affidavit   that  due   diligence  has   been  used  in 
endeavouring  to  execute  such  attachment,  and  that  there 
was  good  reason  to  believe  that  the  defendant  was  in  the 
county  to  which  such  attachment  issued  at  the  time  of 
suing  out  the  same,  be  also  entitled  as  of  course,  upon 
motion   or  petition,   at  the  end  of  eight   days  after  the 
return  of  such  attachment,  to  obtain  the  common  order 
to  revive,  and  that,  in  either  of  such  cases,  the  Order  shall 
recite,  as  the   ground  for  granting   the   same,   that   the 
defendant  is  in  contempt,  and  that  the  time  limited  by  the 
Court  to  show  cause  against  reviving  the  suit  has  expired. 

Mode  of  suing  out  dedimus  to  take  plea,  answer  or  demurrer  in  the  country,  and  in 
certain  special  cases  in  town. 

IX.  That  a  defendant  shall  be  at  liberty,  without  Order, 
to  sue  out  a  dedimus  to  take  his  plea,  answer,  or  demurrer 
(not  demurring  alone)  in  the  country,  on  giving  two 
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days'  notice  in  writing  to  the  plaintiff's  clerk  in  court  to 
give  Commissioners'  names  to  see  the  same  taken,  and  in 
default  thereof  the  defendant  shall  be  at  liberty  to  sue  out 
the  same,  directed  to  his  own  Commissioners ;  and  in 
case  of  severe  illness  or  other  bodily  infirmity,  whereby  a 
defendant,  resident  not  more  than  four  miles  from  Lin- 
coln's Inn  Hall,  shall  be  unable  to  travel  or  leave  home, 
he  shall,  upon  affidavit  first  made  thereof  and  duly  filed, 
be  entitled  to  such  dedimus  as  aforesaid,  on  such  notice 
first  given  as  hereinbefore  directed. 

Time  allowed  to  plead,  answer,  or  demur.  Injunction  to  stay  proceedings  at  law, 
and  order  to  revive  granted  of  course,  unless  defendant  plead,  answer,  or  demur 
within  eight  days  after  appearance. 

X.  That  in  every  cause  where  an  original  or  supple- 
mental bill,  or  bill  of  revivor,  has  been  filed  subsequent  to 
*the  25th  day  of  November  last,  or  shall  here-  [  *475  ] 
after   be   filed,  a  defendant  shall,  after  appearance  and 
without  order,  be  allowed  eight  weeks  in  a  town  cause, 
and  ten  weeks  in  a  country  cause,  to  plead,  answer,  or 
demur,  not  demurring   alone,   to   any  such   original   or 
supplemental  bill,  or  any  such  bill  of  revivor,  to  which  an 
answer  is  required ;  and  five  weeks  in  a  town  cause,  and 
seven  weeks  in   a  country  cause,  to   plead,  answer   or 
demur,  not  demurring  alone,  to  any  amended  bill,  to  which 
the  plaintiff  shall  require  an  answer,  but  that  twelve  days 
only  shall  be  allowed  a  defendant  to  demur  alone  to  any 
such  original,  amended,  or  supplemental  bill,  or  bill  of 
revivor.    -And  in  every  cause  for  an  injunction  to  stay 
proceedings  at  law,  if  the  defendant  do  not  plead,  answer, 
or  demur  to   the  plaintiff's  bill  within  eight   days  after 
appearance,  the  plaintiff  shall  be  entitled,  as  of  course, 
upon  motion  to  such  injunction,  and  if  the  defendant  shall 
not,  within  eight  days  after  appearance  to  a  bill  of  revivor, 
show   cause   by   plea,    answer,    or   demurrer   filed,    the 
plaintiff  shall  be  entitled,  as  of  course,  upon  motion  or 
petition,   to  the   common  order  to  revive,  which  Order 
shall  recite  as  the  ground  for  granting  the  same,  that  the 
time  limited  by  the  Court  to  show  cause  against  reviving 
the  suit  has  expired. 

Form  of  order  for  common  injunction. 

XI.  That  where   a   common   injunction   for  want   of 
answer  is  awarded,  the  Order  shall  recite,  as  the  ground 
for  granting  the  same,  that  the  defendant  has  omitted  to 
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put  in  his  answer,  plea,  or  demurrer,  within  the  time  limit- 
ed by  the  Court  in  that  behalf. 

Mode  of  computing  time  to  plead,  answer  or  demur,  where  defendant  has  been  in  con. 
tempt  for  want  of  appearance. 

XII.  That  where  a  defendant   is  in   contempt  to  an 
attachment  for  want  of  appearance,  the  interval  between 
the  day  fixed  by  the  subpoena  for  appearance,  and  that  on 
which  the  same  is  actually  entered,  shall  be  deducted  from 
the  time  hereinbefore  allowed  to   a  defendant  to  plead, 
[  *476  ]  *answer  or  demur,  not  demurring  alone,  to  the 
plaintiff's  bill. 

How  such  time  is  to  be  computed,  where  plaintiff  has  been  ordered  to  give  security  for 

costs. 

XIII.  That  the  day  on  which  an  Order  for  the  plaintiff 
to  give  security  for  costs  is  served,  and  the  period  from 
thence  to  and  including  the  day  on  which  such  security  is 
given,  shall  not  be  reckoned  in  the  computation.of  the  time 
allowed  a  defendant  to  plead,  answer,  or  demur. 

Course  of  procedure  upon  orders  to  amend,  requiring  no  further  answer. 

XIV.  That  where   the  plaintiff  obtains  an   Order  to 
amend  without  requiring  any  further  answer,  and  shall 
amend   the  bill  any  otherwise  than  by  an  alteration  of 
names,  dates,  or  sums,  or  the  correction  of  clerical  errors, 
only,  the  defendant  shall,  as  of  course,  have  eight  days7 
time  to  consider  whether  it  is  necessary  for  him  or  her  to 
answer  the  same,  at  the  end  of  which  time  the  plaintiff 
shall  be  at  liberty  to  file  a  replication,  or  set  down  the 
cause  for  hearing  on  bill  and  answer,  unless  the  defen- 
dant shall  have  previously  served  an  Order  for  time  to 
answer,  or  taken  out  and  served  a  warrant  for  time  to 
answer  such  amended  bill,  in  which  last  case  the  Master 
may  allow  the  defendant  such  time  (if  any)  for  that  pur- 
pose, as  he  shall  think  fit. 

Practice  as  to  references,  where  no  previous  reference  to  a  Master  has  been  made  in  the 

cause. 

XV.  That  as  to  all  bills,  whether  original,  amended, 
supplemental,  or  of  revivor,  now  filed  or  to  be  filed,  when- 
ever a  party  may  desire  to  make  an  application  to  a  Master 
under  the  said  act,  or  under  these  Orders,  or  whenever  it 
shall  be  necessary  to  make  any  reference  to  any  Master, 
and  no  previous  application  or  reference  to  any  Master 
has  been  made  in  the  said  cause,  the  name  of  the  Master 
in  rotation  shall  be  ascertained,  and  entered  in  books  to 
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be  kept  as  after  directed  in  the  manner  hereinafter  men- 
tioned, and  all  applications  authorized  by  the  said  recited 
act,  or  by  these  Orders,  to  be  made  to  a  Master,  and  every 
such  reference  as  aforesaid,  shall  be  made  to  the  said 
Master  in  rotation. 

Practice  where  there  has  been  a  previous  reference. 

*XVI.  That  as  to  all  bills  which  shall  have  [  *477  ] 
been  filed  before  this  day,  where  any  reference  has  been 
made  in  the  cause,  the  name  of  the  Master  to  whom  the  last 
reference  was  made  in  such  cause,  shall,  at  the  request  of 
either  of  the  parties  thereto,  or  of  his  or  her  solicitor,  and 
on  producing  such  order  of  reference,  with  the  Master's 
name  certified  thereon,  or  appearing  therein,  be  added  by 
the  Six  Clerk  to  the  original  entry  of  the  cause  in  the  Six 
Clerks'  book,  and  entered  in  the  book  to  be  kept  as  here- 
inafter directed  before  any  application  under  the  said 
recited  act  shall  be  made  in  that  cause,  and  all  such  appli- 
cations, and  all  such  references  as  aforesaid,  shall  be  made 
to  such  last-mentioned  Master. 

Mode  of  ascertaining  Master  in  rotation. 

XVII.  That  in  all  cases  where  it  shall  become  neces- 
sary to  ascertain  the  name  of  the  Master  in  rotation  for 
the  purposes   of  the   two   preceding  or  any  succeeding 
Orders,  one  of  ^he  Six  Clerks  shall  give  to  the  solicitor  for 
the  plaintiff  or  defendant  requiring  the  same,  a  certificate 
of  the  bill  filed,  which  certificate  shall,  on  the  same  or  the 
following  day,  be  marked  by  the  Master  of  the  day  at  the 
public  office  in  Chancery,  with  the  name  of  the  Master  in 
rotation  for  such  cause ;  and  such  certificate  so  marked 
(having  first  been  produced  to  the  said  Master  in  rotation, 
who  shall  cause  a  minute  thereof  to  be  taken),  shall,  on 
the  same  day,  be  returned  to  the  Six  Clerk,  and  filed  by 
him ;  and  he  shall  add  the  name  of  such  Master  to  the 
original  entry  of  the  cause  in  the  Six  Clerks'  book,  and 
shall  also  cause  the  name  of  the  cause,  and  of  such  Mas- 
ter, to  be  entered  in  a  book  to  be  kept  by  the  Six  Clerks 
for  that  purpose  in  the  Six  Clerks'  Office,  and  which  shall 
be  open  to  inspection  at  all  times   during  office  hours 
without  fee. 

Time  allowed  to  defendant  for  putting  in  further  answer. 

XVIII.  That  where  a  defendant  who  is  not  in  contempt, 
or  has  not  entered  his  appearance  with  the  Registrar  in 
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manner  hereinafter  mentioned,  submits  to  answer  excep- 
[  *478  ]  tions  *taken  to  a  first  answer  before  any  order  to 
refer  the  same  has  been  obtained,  he  shall  be  allowed,  as 
of  course,  and  without  Order,  four  weeks  in  a  town  cause, 
and  six  weeks  in  a  country  cause,  to  put  in  a  further 
answer  thereto ;  but  if  such  Order  of  reference  has  been 
obtained  and  served  prior  to  such  submission,  then  the 
Master  to  whom  the  reference  has  been  made  shall  fix  the 
time  which  shall  be  allowed  the  defendant  to  put  in  such 
further  answer. 

Costs  of  exceptions  to  insufficient  answer. 

XIX.  That  the  Master  to  whom  any  exceptions  to  an 
answer  for  insufficiency  shall   be   referred,  shall   be   at 
liberty,  in  making  a  report  upon  such  exceptions,  if  he 
shall  think  fit,  to  certify  by  whom  and  in  what  proportions 
(if  any)  the  costs  of  such  exceptions  and  of  the  reference 
thereon  ought  to  be  borne,  and  that  upon  the  taxation  of 
the  general  costs  in  the  cause  under  the  twenty-eighth 
Order,  pronounced  on  the  3d  of  April,  1828,  regard  shall 
be  had  to  such  certificate,  and  the  costs  to  be  allowed  to 
either  party  shall  be  taxed  and  apportioned  accordingly. 

Manner  in  which  special  applications  under  the  act  "are  to  be  made  and  determined. 

XX.  That  all  special  applications  for  leave  to  withdraw 
replication,  as  well  as  to  amend  bill,  shall  be  heard  and 
determined  by  such  Master  in  rotation,  and  such  applica- 
tions, and  all  other  special  applications  under  the  said 
recited  act,  shall  be  made  by  taking  out  a  warrant,  at  the 
foot  whereof  a  notice  shall  be  written  specifying  the  object 
of  the  application,  and  the  same  shall  be  served  two  clear 
days  before  the  return  thereof. 

Condition  and  form  of  order,  granting  further  time  to  answer. 

XXI.  That  in  every  Order  granted  by  a  Master  for 
further  time  to  answer,  it  shall  be  made  a  condition  of 
such  Order,  that  the  defendant  shall  enter  his  appearance 
with  the  Registrar  and  consent  to  a  Serjeant-at-arms,  as 
in   the  case  of  a  Commission  of  Rebellion  returned— 
"  Non  est   inventus"   unless  under  any  special   circum- 
[  *479  ]  stances  *the  said  Master  shall  otherwise  direct, 
and  which  circumstances  shall  be  shortly  stated  in  the 
Order. 

Form  of  order,  and  course  of  proceeding  upon  references  for  scandal  and  impertinence. 

XXII.  That  all  Orders  to  refer  an  answer,  or  other 
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pleading  or  matter  depending  before  the  Court  for  scandal 
or  impertinence,  shall  contain  a  direction  to  the  Master 
to  expunge  any  such  scandalous  or  impertinent  matter  as 
he  shall  certify  to  be  contained  therein,  and  which  shall 
have  been  the  subject  of  the  reference  ;  and  the  Master 
shall  be  at  liberty,  without  further  Order,  to  tax  the  costs 
of  such  reference  and  consequent  thereon,  and  to  direct 
by  whom  the  same  shall  be  paid,  and  the  same  shall  be 
recoverable  by  subpoena ;  but  such  scandalous  or  imper- 
tinent matter  shall  not  be  expunged,  nor  costs  taxed,  until 
the  expiration  of  four  days  from  the  filing  of  the  report  of 
such  scandal  or  impertinence,  in  order  that  the  adverse 
party  may  have  an  opportunity  to  file  exceptions  to  such 
report. 

Costs  of  special  applications  under  the  act  to  be  regulated  by  the  Master. 

XXIII.  That  the  said  Masters  shall,  on  all  applications 
to  them,  or  either  of  them,  by  warrant  under  the  said 
recited  act,  or  under  these  Orders  or  either  of  them,  be 
at  liberty  to  direct,  and  shall,  accordingly,  in  the  Orders 
made  thereon,  order  and  direct  whether  the  costs  of  the 
application  shall  be  costs  in  the  cause,  or  whether  such 
costs,  or  any  part  thereof,  shall  be  paid  by  any  of  the 
parties  personally ;  and  in  the  latter  case,  the  said  Mas- 
ters respectively  shall,  in  such  Orders,  either  fix  the  sum 
to  be  paid  for  such  costs,  or  tax  the  same  at  their  discre- 
tion ;  and  the  party  to  whom  such  costs  are  directed  to 
be  paid,  shall  be  entitled  to  sue  out  a  subpoena  for  the 
same. 

Form,  mode  of  entering,  and  effect  of  orders  on  special  applications  under  the  act. 

XXIV.  That  the  Master  to  whom  any  such  application 
or  reference  as  aforesaid  shall  be  made,  shall  draw  up  the 
Orders  thereon  in  a  short  form,  and  the  same,  when  signed 
by  him,  shall  be  entered  in  a  book  to  be  kept  for  that 
purpose  in  the  office  of  such  Master,  and  shall  then  be 
marked  *by  the  said  Master,  or  his  Chief  Clerk,  [  *480  ] 
as  entered,  and  he  shall  sign  his  initials  thereto  in  this 
form :  "  Ent.  A.  B. ;"  and  the  said  Orders  shall  then  be 
binding,  (unless  reversed  or  varied  on  appeal),  and  shall 
be  enforced  in  like  manner  as  if  made  by  the  Court ;  and 
the  original  Order,  or  any  duplicate  thereof,  which  the 
Master  is  directed  to  grant  on  the  application  of  any 
party,  so  signed  and  entered  as  aforesaid,  shall  be  a  suffi- 
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cient  warrant  to  every  officer  of  the  Court  to  do  the  act 
therein  mentioned,  or  to  permit  the  same  to  be  done  ;  and 
each  party  shall  be  at  liberty  to  inspect  the  entry  of  all 
such  Orders  in  the  said  entering  book,  without  fee. 

Special  applications  during  long  vacation  to  be  made  to  vacation  Master. 

XXV.  That  in  case  it  shall  become  necessary  to  make 
any  application  to  a  Master  under  the  said  recited  Act 
during  the  period  between  the  last  seal  after  Trinity  Term, 
and  the  seal  next  before  Michaelmas  Term,  such  applica- 
tion shall  be  made  to  the  sitting  Master  of  the  Vacation, 
and  his  decision  and  Order  thereon  shall  be  equally  bind- 
ing, and  acted  upon  and  enforced  in  the  same  way  and 
manner  as  if  made  by  the  Master  in  rotation,  to  whom 
the  same  has  or  ought  otherwise  to  have  been  referred; 
but  all  subsequent  applications  and  all  references  in  the 
cause  shall  be  made  to  such  Master  in  rotation. 

Time  after  which  defendant  may  serve  notice  of  motion  to  dismiss  for  want  of  prose- 
cution. 

XXVI.  That  a  defendant  shall  not  be  at  liberty  to  serve 
a  notice  of  motion  to  dismiss  for  want  of  prosecution, 
until   after  the  time,  limited  by  the  Rules  of  the  Court 
within  which  a  plaintiff  may  obtain  an  Order  to  amend 
as  to  such  defendant,  shall  have  expired,  any  thing  in  any 
former  Order  contained  to  the  contrary  notwithstanding. 

Duties  of  registrars.    Rules  to  be  observed  by  them  in  drawing  up  orders. 

XXVII.  That  each  registrar  shall  attend  in  succession 
the  three  several  Courts  of  the  Lord  Chancellor,  the  Mas- 
ter of  the  Rolls,  and  the  Vice-Chancellor. 

That  for  the  purpose  of  avoiding,  as  much  as  may  be, 
expense  and  delay  in  the  drawing  of  the  Decrees  and 
[  *481  ]  *Orders  of  this  court  it  is  hereby  directed,  that, 
except  in  Orders  for  special  injunctions,  in  which  the 
usual  recitals  shall  be  inserted  as  heretofore,  neither  the 
bill,  nor  answers,  nor  any  part  thereof,  be  stated  or  recited 
in  the  original  Decree  or  Order,  and  that  no  part  of  the 
Master's  report  be  stated  in  any  Decree  upon  further 
directions,  except  the  Master's  finding,  or  opinion  upon 
the  subject  referred  to  him;  and  that  in  orders  made 
upon  petitions  no  part  of  the  petition  be  stated  or  recited 
except  the  prayer ;  and  that  the  same  principle  of  brevity 
be  observed  in  all  the  Orders  of  this  court  made  upon 
motion,  so  far  as  may  be  consistent  with  a  statement 
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explaining  the  grounds  upon  which  the  Order  is  made. 
And  for  the  better  understanding  of  this  Order,  certain 
forms  of  Decrees  and  Orders  drawn  pursuant  hereto  are 
subjoined.  And  it  is  hereby  directed,  that  such  forms 
shall  be  observed  in  all  cases  as  nearly  as  may  be,  and 
that  before  any  order  made  on  a  petition  be  passed,  the 
original  petition  be  filed  with  the  Clerk  of  the  Reports. 

Rules  to  be  observed  by  the  registrars  and  Masters  upon  orders  and  reports,  respecting 
payment  of  money,  &c. 

XXVIII.  That  in  all  cases  where  any  sums  of  money 
or  any  securities  or  other  effects  belonging  to  the  suitors 
of  the  Court  of  Chancery,  shall  be  directed  to  be  paid  into 
or  deposited  in  the  Bank  of  England  in  the  name  and  with 
the  privity  of  the  Accountant  General  of  the  said  Court ; 
and  in  all  cases  where  any  such  sum  of  money  or  any 
securities  or  other  effects  be  directed  to  be  paid  out,  or 
invested  in  the  purchase  of  securities,  transferred  or  car- 
ried over  or  delivered  out,  the  exact  sum  of  money  and 
amount  of  securities  so  to  be  paid  out,  invested,  transfer- 
red, or  carried  over,  be  ascertained  by  the  registrar  and 
specified  and  expressed  in  the  Order  of  Court  in  words 
written  at  length,  except  in  the  case  of  residues  of  money 
or  securities  remaining  after  a  portion  directed  to  be 
applied  for  particular  purposes,  the  amount  of  which  can- 
not be  ascertained  *at  the  time  of  making  the  [  *482  ] 
said  order,  in  which  cases  the  Order  shall  direct  that  the 
amount  of  such  residues  and  shares  of  residues  shall  be 
ascertained  and  specified  by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  securi- 
ties shall  be  directed  by  any  Order  to  be  operated  upon 
by  the  Accountant  General,  the  exact  amount  of  such 
residue,  where  the  same  can  be  done,  shall  be  ascertained 
by  the  registrars,  and  expressed  and  specified  in  the  order 
in  words  at  length,  so  that  the  amount  of  such  residue 
shall  appear  on  the  face  of  the  order. 

And  that  all  persons  (whether  representatives  or  others) 
who  shall  be  directed  to  pay  in,  transfer,  or  deposit  any 
sum  of  money,  securities,  or  other  effects  in  the  name  of 
the  Accountant  General,  and  all  persons  (whether  repre- 
sentatives or  others)  to  whom  any  sums  of  money,  secu- 
rities, or  other  effects,  shall  be  directed  to  be  paid  out, 
transferred,  carried  over,  or  delivered  out  by  the  Account- 
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ant  General,  shall  be  described  by  name,  except  in  the 
case  of  bodies  corporate,  companies,  or  societies,  in  such 
Order,  and  not  merely  as  plaintiffs  or  petitioners,  or  the 
like  ;  except  in  cases  of  payments,  transfers,  or  carryings 
over,  directed  to  be  made  to  or  by  representatives,  where 
no  probate  or  letters  of  administration  shall  have  been 
taken  out  at  the  time  of  making  such  Orders,  and  the 
Christian  and  surnames  or  titles  of  honour  of  all  such  per- 
sons, and  the  titles  of  all  such  bodies  corporate,  companies, 
and  societies,  shall  be  written  at  length  and  without  abbre- 
viations in  such  Orders. 

That  in  all  Orders  directing  the  payment  of  dividends 
and  annuities,  the  time  when  the  first  of  such  payments 
shall  be  made,  and  when  all  subsequent  periodical  pay- 
ments, whether  quarterly,  half-yearly,  yearly,  or  otherwise, 
£  *4S3  ]  *shall  be  made,  shall  be  specified  and  expressed 
in  words  at  length. 

That  all  orders,  directing  the  laying  out  of  sums  of 
money  of  uncertain  amount  in  the  purchase  of  securities, 
do  direct  that  such  investments  shall  be  made  when  the 
money  shall  amount  to  a  competent  sum,  and  not  sooner. 

That  in  all  cases  where  it  shall  be  referred  to  a  Master 
of  the  Court  of  Chancery  to  ascertain  and  apportion  the 
amount  of  money  or  securities  to  be  paid  into  the  Bank  of 
England,  in  the  name  and  with  the  privity  of  the  Account- 
ant General,  or  of  any  securities  to  be  carried  over  or 
transferred  to  the  Accountant  General,  or  to  ascertain  or 
apportion  the  amount  of  money  to  be  paid  out  or  invested 
in  the  purchase  of  securities  to  be  paid  out,  or  of  securities 
to  be  sold,  carried  over,  or  transferred  by  the  Accountant 
General,  the  exact  amount  of  such  money  or  securities 
respectively  shall  be  ascertained  by  the  Masters,  and 
stated  in  the  report  in  words  at  length  ;  except  in  the 
case  of  residue  of  money  or  securities  remaining  after  a 
portion  directed  to  be  applied  to  certain  purposes,  and  the 
amount  of  which  portions  cannot  be  ascertained  at  the 
time  of  making  such  report,  in  which  case  the  amount  of 
such  residue  and  portions  shall  be  ascertained  by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  secu- 
rities shall  be  directed  by  an  order  to  be  operated  upon 
by  the  Accountant  General,  the  exact  amount  of  such 
residue,  where  the  same  can  be  done,  shall  be  ascertained 
by  the  Masters,  and  expressed  and  specified  in  the  Order 
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in  words  at  length,  so  that  the  amount  of  such  residue 
shall  appear  on  the  face  of  the  Order. 

And  in  all  such  cases,  the  person  by  or  to  whom  money 
is  to  be  paid,  or  securities  carried  over  or  transferred  as 
aforesaid,  shall  be  described  by  name,  except  in  the  case 
*of  bodies  corporate,  companies,  or  societies,  in  [  *484  ] 
such  reports,  arid  not  merely  as  plaintiffs  or  petitioners  or 
the  like,  except  in  the  cases  of  payments,  transfers,  or 
carryings  over,  directed  to  be  made  to  or  by  representa- 
tives, where  no  probate  or  letters  of  administration  shall 
have  been  taken  out  at  the  time  of  making  the  said  report, 
and  the  Christian  and  surnames,  or  titles  of  honour  of  all 
such  persons,  and  the  titles  of  all  such  bodies  corporate, 
companies,  and  societies  shall  be  written  at  full  length  in 
the  said  report. 

Mode  in  which  orders  of  course  at  the  Rolls  are  to  be  obtained  and  drawn  up. 

XXIX.  That  with  a  view  to  the  convenience  of  the 
suitors  and  their  Solicitors,  and  for  the  purpose  of  dimin- 
ishing the  expense  of  Orders  on  petitions  of  course,  which, 
according  to  the  practice  of  the  Court,  may  be  presented 
to  the  Master  of  the  Rolls,  one  of  the  Secretaries  of  the 
Master  of  the  Rolls  shall,  upon  any  such  petitions  of 
course  (except  upon  petitions  for  setting  down  causes  to 
be  reheard,)  which  shall  be  presented  to  his  Honour, 
instead  of  answering  such  petitions  as  heretofore,  draw  up 
the  Orders  thereon  in  such  form  as  the  Master  of  the 
Rolls  shall  from  time  to  time  direct,  every  such  Order  to 
be  signed  as  passed  with  the  initials  of  such  Secretary ; 
and  the  Under  Secretary  shall  enter,  or  cause  to  be 
entered,  every  such  Order  in  a  book  to  be  kept  at  the 
Secretary's  Office  at  the  Rolls  for  that  purpose,  and  shall 
then  mark  and  sign  such  Order  with  his  initials,  as  enter- 
ed ;  and  the  suitors  of  the  Court  and  their  Solicitors  shall 
have  access  to  the  said  book,  during  office  hours,  without 
the  payment  of  any  fee  ;  and  for  every  such  Order  so  to 
be  made  as  aforesaid,  there  shall  be  paid  the  same  fees  as 
have  hitherto  been  payable  in  respect  of  such  petitions  as 
aforesaid,  in  lieu  of  the  fees  on  such  petitions.  And  there 
shall  be  also  paid  to  the  Chief  Secretary,  for  filing  every 
such  petition,  the  sum  of  Is. ;  and  to  the  Under  Secretary, 
for  entering  every  such  Order,  the  sum  of  6d.  And  every 
such  Order  so  to  be  made  as  aforesaid,  *shall  [  *485  ] 
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have  the  same  force  and  effect  as  Orders  of  course  passed 
by  the  Registrars  now  have,  and  without  the  payment  of 
the  fees  heretofore  payable  on  such  Orders  at  the  Regis- 
trar's Office ;  and  for  every  office  copy  that  may  be 
required  of  any  such  Order,  there  shall  be  paid  to  the 
Chief  Secretary  (who  shall  mark  the  same  as  examined, 
and  authenticate  it  by  affixing  his  initials  thereto)  the  sum 
of  6c/.,  and  no  more,  for  making  the  same. 

Rules  to  be  observed  in  the  report  office,  by  the  Master  and  Clerks  of  Reports  and 

Entries. 

XXX.  That  the  duties  to  be  performed  in  the  office  of 
the  Master  of  Reports  and  Entries  shall  be  carried  on  as 
the  same  were  heretofore  done  by  the  Master  of  the 
Report  Office;  and  that  all  Decrees  and  Orders  of  the  High 
Court  of  Chancery  shall  be  entered  by  the  Clerks  of  Entries 
under  the  direction  of  the  Master  of  Reports  and  Entries. 

That  proper  calendars  or  indexes  shall  be  kept  by  the 
Clerks  of  Entries,  so  that  the  same  may  be  conveniently 
referred  to  when  required ;  and  such  calendars  or  indexes, 
and  the  books  of  entries,  shall,  at  all  times  during  office  hours, 
be  accessible  to  the  public,  on  payment  of  the  usual  fees. 

That  all  reports,  and  exceptions  to  reports  and  peti- 
tions, shall  be  left  with  the  Clerk  of  Reports,  to  be  by  him 
filed  or  preserved  under  the  direction  of  the  Master  of 
Reports  and  Entries ;  and  all  office  copies  thereof,  or  of 
any  part  thereof,  that  may  be  required,  shall  be  ready  to 
be  delivered  to  the  party  requiring  the  same  within  forty- 
eight  hours  after  the  same  shall  have  been  bespoken  ;  and 
that  all  Decrees  and  Orders  shall  be  entered  within  one 
week  after  the  same  shall  be  left  for  entry,  and  that  all 
such  entries  shall  be  examined  by  one  of  the  Clerks  of 
Entries,  arid  be  marked  with  his  initials,  to  denote  such 
examination. 

That  proper  indexes  or  calendars  to  the  files  or  bundles 
of  the  reports,  and  exceptions  to  reports  and  petitions, 
[  *486  ]  shall  *be  kept,  so  that  the  same  may  be  conve- 
niently referred  to  when  required ;  and  such  calendars 
and  indexes,  and  the  said  original  reports  and  exceptions 
to  reports  and  petitions  shall,  at  all  times  during  office 
hours,  be  accessible  to  the  public,  on  payment  of  the 
usual  fees. 

That,  in  addition  to  such  calendars,  the  said  Clerks  of 
Reports  shall  enter  in  a  book,  to  be  kept  by  them  for  that 
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purpose,  the  time  when  any  report  and  set  of  exceptions 
is  delivered  to  them  to  be  filed,  with  the  name  of  the  cause 
and  the  date  of  the  report,  and,  as  regards  exceptions,  the 
names  of  the  parties  excepting,  and  such  book  shall,  at 
all  times  during  office  hours,  be  accessible  to  the  public. 

Form  of  office  copies. 

XXXI.  That  all  office  copies  in  all  the  offices  of  the 
Court  shall  be  written  on  foolscap  paper  bookwise,  and 
shall  contain  two  folios  in  each  page,  except  as  to  office 
copies  of  bills,  which  shall  contain  only  one  folio,  such 
folios  to  consist  of  ninety  words  each,  and  to  be  reckoned 
as  to  schedules  according  to  the  manner  directed  by  the 
General  Order  of  this  Court,  bearing  date  the  28th  day  of 
November,  1743. 

Form  of  the  last  interrogatory. 

XXXII.  That  the  last  interrogatory  now  commonly  in 
use  be  in  future  altered,  and   shall  stand  and  be  in  the 
words  or  to  the  effect  following : — "  Do  you  know,  or  can 
you  set  forth  any  other  matter  or  thing  which  may  be  of 
benefit  or  advantage  to  the  parties  at  issue  in  this  cause, 
or  either  of  them,  or  that  may  be  material  to  the  subject 
of  this  your  examination,  or  to  the  matters  in  question  in 
this  cause  ;  if  yea,  set  forth  the  same,"  &c. 

Powers  of  Masters  Extraordinary. 

XXXIII.  That  the  Masters  Extraordinary  of  this  Court 
shall  be  at  liberty  in  future  to  take  any  affidavit,  or  do  any 
other  act  incident  to  the  office  of  Master  Extraordinary  in 
Chancery,  at  any  place  which  is  distant  not  less  than  ten 
miles  from  the  Hall  in  Lincoln's  Inn,  any  existing  Order 
to  the  contrary  notwithstanding. 

Fees  of  Masters  and  Registrars,  and  their  clerks. 

*XXXIV.  That  the  fees  set  forth  in  the  sche-  [  *4S7  ] 
dule  after  stated,  shall  constitute  the  Schedule  of  Fees  to 
be  received  by  the  Masters  and  their  clerks,  and  the 
Registrars  and  their  clerks,  under  the  said  recited  act. 

Hours  of  attendance  at  the  offices  of  the  Court. 

XXXV.  That,  except  as  may  be  herein  otherwise 
directed,  the  offices  of  this  Court  shall  continue  open  for 
the  despatch  of  business,  and  the  officers  and  clerks 
belonging  thereto,  shall  attend  in  such  offices  in  the  dis- 
charge of  their  business,  during  such  times  and  for  such 
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number  of  hours  in  each  day  as  they  have  hitherto  done 
under  any  existing  Order  or  practice  of  the  said  Court. 

Hours  of  attendance  at  the  Affidavit  and  Subpoena  Offices.     Delivery   of  copies  of 

affidavits. 

XXXVI.  That  the  office  of  the  Clerk  of  the  Affidavits 
and  of  the  patentee  of  the  Subpoena  Office,  be  open  from 
the  hour  of  ten  in  the  forenoon  until  four  in  the  afternoon, 
and  during  the  sitting  of  either  of  the  Courts,  from  the 
hour  of  seven  to  eight  in  the  evening,  except  that  from  the 
1st  of  September  to  the  20th  of  October  those  offices  shall 
be  open  only  from  eleven  to  one  o'clock. 

That  all  copies  of  affidavits  be  ready  for  delivery  within 
forty-eight  hours  after  any  copy  shall  be  bespoken. 


Form  of  Subpcena  to  appear  and  answer. 

WILLIAM  the  Fourth  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of 
the  Faith,  To  Greeting. 

We  command  you  [and  every  of  you,  where  more  than 

one  defendant]  that  within  [four  days  if  a  town 

cause,  or  eight  days  if  a  country  cause]  days  after  the 
[  *488  ]  service  *of  this  writ  on  you,  exclusive  of  the  day 
of  such  service,  laying  all  other  matters  and  excuses  aside, 
you  do  cause  an  appearance  to  be  entered  for  you  in  our 
High  Court  of  Chancery  to  a  bill  [or  as  the  case  may  be, 
"  information,"]  [or  "  to  an  amended  bill"  or  "  informa- 
tion,"] [or  "  of  revivor"  or  "  revivor  and  supplement"]  [or 

"  supplemental  bill"]  filed  against  you  by [and  others 

or  another]  and  that  you  do  answer  concerning  such 
things  as  shall  then  and  there  be  alleged  against  you,  and 
observe  what  our  said  Court  shall  direct  in  this  behalf, 
upon  pain  of  an  attachment  issuing  against  your  person, 
and  such  other  process  for  contempt  as  the  Court  shall 

award.  Witness  ourself  at  Westminster,  the  day 

of ,  in  the year  of  our  reign. 

COURTENAY. 

[The  folhnving  Memorandum  to  be  placed  at  the  foot.] 

Appearances  are  to  be  entered  at  the  Six  Clerks'  Office, 
Chancery  Lane,  London. 
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Form  of  Subpoena  to  rejoin. 

WILLIAM,  &c.      To  Greeting. 

We  command  you  [and  every  of  you]  that  immediately 
after  the  service  of  this  writ  you  do  appear  in  our  High 
Court  of  Chancery,  then  and  there  to  rejoin  and  join  in 
commission  if  thereunto  required  in  a  certain  cause  there 
depending  wherein [and  others  or  another]  are  plain- 
tiffs and [and  others  or  another]  are  defendants. 

Witness,  &c.  COURTENAY. 


* Form  of  Subpoena  to  hear  Judgment.          [  *489  ] 

WILLIAM,  &c.      To  Greeting. 

We  command  you  [and  every  of  you]  that  you  appear 
before  our  Lord  High  Chancellor  [or  "  before  his  Honour 
the  Master  of  the  Rolls,  or  before  his  Honour  the  Vice- 

Chancellor,"  as  the  cause  may  be  set  down]  on  the 

day  of next,  or  whenever  thereafter  a  certain  cause 

now  depending  in  our  High  Court  of  Chancery,  wherein 

[and  others  or  another]  are  plaintiffs  and [and 

others  or  another]  are  defendants,  shall  come  on  for  hear- 
ing, then  and  there  to  receive  and  abide  by  such  judgment 
and  decree  as  shall  then  or  thereafter  be  made  and  pro- 
nounced, upon  pain  of  judgment  being  pronounced  against 
you  by  default. 

Witness,  &c.  COURTENAY. 


Form  of  Subpoena  for  Costs. 

WILLIAM,  &c.      To  Greeting. 

We  command  you  [and  every  of  you]  that  you  pay  or 
cause  to  be  paid  immediately  after  the  service  of  this  writ 

to or  the  bearer  of  these  presents /.  costs,  by  our 

Court  of  Chancery  adjudged  to  be  paid  by  you  to  the  said 

,  under  pain  of  an  attachment  issjuing  against  your 

person,  and  such  process  for  contempt  as  the  Court  shall 
award  in  default  of  such  payment. 

Witness,  &c.  COURTENAY. 
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*Form  of  Subpcena  to  testify  viva  voce  in  Court,  or  to  testify  before 

the  Master. 

WILLIAM,  &c.      To  Greeting. 

We  command  you  [and  every  of  you]  that  laying  all 
other  matters  aside,  and  notwithstanding  any  excuse,  you 
personally  be  and  appear  before  our  Lord  High  Chancellor, 
[or  "  before  his  Honour  the  Master  of  the  Rolls,  or  the 
Vice  Chancellor,"  or  "  before  Mr.  one  of  the  Mas- 
ters of  our  High  Court  of  Chancery,"  or  "  before and 

,  Commissioners  named  in  a  commission  issued  to 

them  for  that  purpose,"]  at  such  time  and  place  as  the 
bearer  hereof  shall  by  notice  in  writing  appoint,  to  testify 
the  truth  according  to  your  knowledge  in  a  certain  suit 
now  depending  in  our  High  Court  of  Chancery,  wherein 

[and  others  or  another]  are  plaintiffs  and [and 

others  or  another]  are  defendants,  on  the  part  of  the 

[in  case  of  subpoena  duces  tecum,  add  "and  that  you  then 
and  there  bring  with  you  and  produce,"  &c.]  And  hereof 
fail  not  at  your  peril. 

Witness,  &c.  COURTENAY. 


Form  of  Subpcena  ad  test,  et  duces  tecum. 

WILLIAM  the  Fourth,  &c.     To  Greeting. 

We  command  you  [and  every  of  you]  that  laying  all 
other  matters  aside,  and  notwithstanding  any  excuse,  you 
personally  be  and  appear  before  Mr. one  of  the  exa- 
miners of  witnesses  in  our  High  Court  of  Chancery,  at 
[  *49l  ]  *his  office  in  Rolls'  Yard,  Chancery  Lane,  Lon- 
don, at  such  times  as  the  bearer  hereof  shall  by  notice  in 

writing  appoint,  [or  before and  others,  Commissioners 

appointed  for  the  examination  of  witnesses  in  our  Chan- 
cery, at  such  times  and  places  as  the  bearer  hereof  shall 
by  notice  in  writing  appoint,]  to  testify  the  truth  according 
to  your  knowledge  in  a  certain  cause  depending  in  our 

said  Court  of  Chancery,  wherein  [and  others  or 

another]  are  plaintiffs  and  [and  others  or  another] 

are  defendants  on  the  part  of  the [in  case  of  sub- 
poena duces  tecum,  add,  "  and  that  you  then  and  there 
bring  with  you  and  produce,"  &c.]  And  hereof  fail  not  at 
your  peril. 

Witness,  &c.  COURTENAY. 


ORDERS  IN  CHANCERY,  2IST  DEC.  1833.  491 

Form  of  Subpoena  to  show  cause  against  Decree. 

WILLIAM,  &c.     To  Greeting. 

We  command   you,  that  within  days  after  the 

service  of  this  writ  on  you,  exclusive  of  the  day  of  such 
service,  you  do  show  unto  our  High  Court  of  Chancery 

good  cause  why  a  certain  decree  made  by on  the 

day  of in  a  certain  cause,  wherein [and 

another  or  others]  are  plaintiffs  and  [and  another 

or  others]  are  defendants,  should  not  be  binding  upon  you. 
In  default  whereof  such  decree  will  stand  and  be  absolute 
against  you. 

Witness,  &c.  COURTENAY. 


*  The  Form  of  an  original  Decree.  [  *492  ] 

Date  and  Title. 

This  cause  coming  on  this  present  day  to  be  heard  and 
debated  before,  &c.,  in  the  presence  of  counsel  learned  on 
both  sides,  and  the  pleadings  in  this  cause  being  opened 
upon  debate  of  the  matter  and  hearing  [here  state  in  the 
usual  form  a  description  of  the  evidence  which  was  read] 
and  what  was  alleged  by  the  counsel  on  both  sides,  his 
Lordship  doth  order  and  decree  [or  doth  declare,]  &c. 


The  Form  of  a  Decree  upon  further  Directions  after  a  Master's 

Report. 

Date  and  Title. 

This  cause   coming  on  the  day  of to  be 

heard  and  debated  before,  &c.  His  Lordship  did  order 
and  decree  or  declare  [here  state  the  decretal  part  except 
the  words  of  course]  that  in  pursuance  of  the  said  decree 

the  said  Master  made  his  report,  bearing  date  the 

day  of which  stands   absolutely  confirmed  by  an 

order,  dated  the day  of and  thereby  found  [here 

state  the  Master's  rinding  or  opinion  only.]  And  this 
cause  coming  on  this  present  day,  to  be  heard  before, 
&c.,  for  further  directions,  and  as  to  the  matter  of  costs 
reserved  in  the  said  decree  [if  costs  be  reserved]  in  the 
presence  of  counsel  learned  on  both  sides,  upon  opening 
and  debate  of  the  matter,  and  hearing  of  the  said  decree, 
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&c.,  read,  and  what  was  alleged  by  counsel  on  both  sides, 
his  Lordship  doth  order,  &c. 

The  same  form  to  be  observed  upon  the  decree  for 
further  directions  mutatis  mutandis,  where  upon  the  origi- 
[  *493  ]  nal  hearing  *an  issue  or  a  case  for  the  opinion  of 
a  court  of  law  is  directed,  or  the  bill  is  retained  for  twelve 
months,  with  liberty  to  bring  an  action.  The  issue  and 
verdict  of  the  jury  to  be  stated  at  length,  but  the  judge's 
certificate  upon  the  case  only,  and  not  the  case  itself. 


The  Form  of  an  Order  upon  Petition. 

Date  and  Title. 

Whereas  A.  B.  did,  on  the  day  of ,  prefer 

his  petition  unto,  &c.,  setting  forth  as  therein  set  forth, 
and  praying  [here  state  the  prayer]  whereupon  all  parties 
concerned  were  ordered  to  attend  His  Lordship  on  the 
matter  of  the  said  petition  and  counsel  for  the  petitioner, 

and  for this  day  attending  accordingly,  upon  hearing 

the  said  petition,  &c.,  read,  and  what  was  alleged  by  the 

counsel  for  the  petition  and  the  counsel  for  His 

Lordship  doth  order,  &c. 


[    *494   ]    SCHEDULE  OF  FEES,    TO  BE    RECEIVED    BY  THE    MAS- 
TERS AND   THEIR  CLERKS. 

£.    S.     d. 

FOR  every  warrant  030 

For  drawing  every  Report,  per  folio,  exclusive 

of  the  following  fee  .  020 

On  signing  every  Report  and  certificate  100 

For  investigating  every  title  brought  in  before 
the  Master  to  be  settled,  and  perusing  the 
abstract  thereof  500 

For  every  advertisement  issued  by  the  Master     110 
For    signing    the    allowance    of    every  deed, 
recognizance,  set  of  interrogatories,  account, 
or  other  document  allowed  and  signed  by  the 
Master  050 

For  considering  exceptions  taken  to  answers, 
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£.   s.   d. 

examinations,  and  affidavits  before  the  Master 
for  each  set  of  exceptions  disallowed,  to  be 
paid  by  the  party  excepting  0  10  0 

For  each  such  exception  where  allowed,  to  be 

paid  by  the  party  against  whom  allowed         050 
For  every  order  upon  a  warrant  050 

For  perusing  and  settling  the  draft  of  every 
deed  brought  before  the  Master  to  be  settled, 
except  lease  for  a  year,  where  such  deed  shall 
not  exceed  thirty  folios  100 

Where  such  deed  shall  exceed  thirty  folios,  and 

not  exceed  fifty  folios  1  10     0 

And  where  such  deed  shall  exceed  fifty  folios, 

and  not  exceed  100  folios  2  10     0 

And  where  such  deed  shall  exceed  100  folios  300 
Fee  on  preparing  every  recognizance  110 

*For  taking  the  acknowledgment  of    [  *495  ] 

any  deed  110 

For  an  examination  fee  on  each  witness,  exclu- 
sive of  oath  050 
For  examining  the  engrossments  of  deeds,  each 

skin  034 

For  comparing  deeds,  books,  and  papers  with 
the  schedule,  on  their  being  deposited  or 
delivered  out,  where  the  schedule  shall  not 
amount  to  fifty  folios  068 

Where  the  schedule  shall  amount  to  fifty  folios  0  13  4 
For  attending  any  Court,  per  day,  by  the  Clerk  000 
For  searching  for  papers  in  a  cause  or  matter 

not  in  immediate  progress  before  the  Master     068 
Upon   every   sale   by   the   Master,   where   the 
purchase  money  does  not  exceed  2000/.  pay- 
able on  the  Report,  confirmed  absolutely  by 
such  party  as  the  Master  shall  direct  500 

For  every  sale  above  2000/.,  on  every  100/.  050 
For  every  oath  016 

For  entering  accounts  of  receivers,  consignees, 

and  committees,  per  folio  in  each  book  006 

For  every  exhibit  026 

Where  a  Master  shall  be  required  to  attend  a 
party  to  administer  an  oath,  there  shall  be 
paid  a  further  fee  of  10s»  over  and  besides  the 
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coachhire,  or  reasonable  travelling  expenses 
of  the  Master  0100 

For  expunging  scandal  or  impertinence  out  of 
every  record  or  document  referred  on  every 
such  record  or  document  100 


[    *496   ]         SCHEDULE  OP  FEES,  TO  BE    RECEIVED  BY  THE 
REGISTRARS  AND  THEIR  CLERKS. 

£.     S.     d. 

FOR  every  decree  or  order  on  the  original  hear- 
ing of  a  cause,  and  on  further  directions, 
exclusive  of  the  Master  of  the  Rolls'  fees  on 
decrees  of  6s.  8d.  4  10  0 

For  every  order  on  petition  or  motion  of 

course  030 

For  every  order  on  other  petitions  where  the 
prayer  is  not  granted,  but  a  reference  is  pre- 
viously directed,  and  where  the  petition  is 
dismissed  0  10  0 

For  every  other  order  on  petitions  200 

For  every  order  for  a  special  injunction,  or  for 
the  appointment  of  a  receiver,  and  every 
money  order  2  10  0 

For  every  other  order  on  special  motions  100 

For  every  order  on  arguing  exceptions,  pleas, 

and  demurrers  200 

For  every  order  on  petition  of  appeal  or  rehear- 
ing 200 

For  every  office  copy  of  decree  or  order  or 

further  directions  200 

For  every  office  copy  of  orders  on  petition, 

where  a  reference  is  directed  100 

For  every  office  copy  of  orders  of  reference  on 

petitions  0  10  0 

For  every  copy  of  a  petition  of  appeal  or  rehear- 
ing, per  side  006 

For  every  certificate  signed  by  the  registrar  for 
the  sale  or  transfer  of  annuities,  stock,  or 
exchequer  bills,  or  for  delivery  out  of  the 
latter  026 
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£.   s.  d. 

*For  every  other  certificate  signed  by  the  regis- 
trar 010 
For  any  copy  of  minutes  of  any  decree  or  order, 

per  side  010 

For  every  exhibit  proved  viva  voce  in  Court  026 

For  entering  every  plea  or  demurrer  010 

For  setting  down  causes,  exceptions,  further 
directions,  pleas,  and  demurrers,  each  (except 
for  setting  down  causes  on  the  registrar's 
days)  110 

For  setting  down  causes  on  the  registrar's  days, 

each,  110 

*#*  For  every  copy  of  any  decree  or  order  passed  prior  to  these  orders  coming  into 
operation,  the  usual  fees,  heretofore  payable  for  such  copies,  are  to  be  received. 

BROUGHAM,  C. 
JOHN  LEACH,  M.  R. 
LANCELOT  SHADVVELL,  V.  C. 


ALPHABETICAL    INDEX    OP    THE    MATTERS    CONTAINED     IN     THE 
ORDERS,  21st  DEC.   1833. 

Order 

Accountant  General, 

duties  of,  upon  orders  for  money  28 

Affidavits, 

copies  of,  when  to  be  delivered  36 

hours  of  attendance  in  office  of  clerk  of  36 

Costs, 

of  exceptions  to  insufficient  answer  19 

Country  Cause, 

notice  to  be  given  upon  suing  out  dedimus  to 

take  plea,  answer,  or  demurrer  in  9 

time  to  plead,  answer  or  demur  in  10 

*Decree,  [  *498  ] 

form  of  original  492 

form  of,  upon  further  directions  after  a  Master's 

report  492 

how  to  be  drawn  up  27 

Dedimus, 

how  to  sue  out,  to  take  plea,  answer,  or  demur- 
rer in  the  country  9 

VOL.  ii.  38 
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Dedimus, 

or  where  defendant  resides  not  less  than  four 
miles  from  Lincoln's  Inn  Hall,  and  is  ill  or 
infirm  9 

Entries, 

duties  of  clerks  of  30 

proper  calendars   and   indexes   to  be  kept  by 

clerks  of  30 

Exceptions, 

to  insufficient  answer,  costs  of  19 

to  reports  to  be  filed  in  the  Report  Office  30 

Fees, 

of  Masters  and  their  clerks  34 

of  registrar's  and  their  clerks  34 

schedules  of  494,  495 

Indexes, 

in  Report  Office,  how  to  be  kept  30 

Injunction, 

to  stay  proceeedings  at  law,  right  of  plaintiff 
to,  upon  failure  of  defendant  to  plead,  answer, 
or  demur  10 

form  of  order  for  1 1 

Interrogatories, 

form  of  last  32 

Master, 

in  vacation  25 

in  rotation,  mode  of  ascertaining  17 

[  *499  ]  *fees  of  34 

extraordinary  may  act  ten  miles  beyond  Lin- 
coln's Inn  Hall  33 
Money, 

sums  of,  in  order  for  payments  of,  to  be  stated 

in  words  at  length  28 

residues  of  to  be  ascertained  and  specified  by 

affidavit  28 

orders  for  payment  of,  specification  of  persons 

time  in,  &c. 
Offices, 

hours  of  attendance  at  35 

Office  Copies, 

copies  of  reports,  exceptions  and  petitions  30 

how  to  be  written  31 
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Orders, 

for  further  time  to  answer,  form  and  conditions 

of  21 

of  reference  for  scandal  and  impertinence,  form 

of  22 

mode  of  entering,  and  effect  of  24 

for  special  injunctions  27 

upon  petitions  how  to  be  drawn  up  27 

Petitions, 

of  course  at  the  Rolls,  how  to  be  obtained  and 

drawn  up  29 

fees  upon  29 

orders  upon,  how  to  be  drawn  up  27 

original  to  be  filed  by  the  clerk  of  the  reports      27,  30 
form  of  order  upon  493 

References, 
practice  as  to,  where  no  previous  reference  has 

been  made  in  the  cause  15 

where  there  has  been  a  previous  reference  16 

*for  scandal  and  impertinence,  course  [  *500  ] 

of  proceeding  in  vacation  upon  22,  25 

Registrar, 

duties  of  27 

decrees  how  to  be  drawn  up  by  27 

Report  Office, 

duties  to  be  performed  by  Master  and  clerks  of        30 
regulations  as  to  office  copies,  and  as  to  calen- 
dars and  indexes  of  30 
Reports, 

specification  of  names  of  parties  and  sums  of        30 
money  in  28 

to  be  filed  and  indorsed  at  the  Report  Office  28 

Revivor, 

right  of  plaintiff  where  defendant  is  in  custody 

for  want  of  appearance  to  a  bill  of  8 

where  non  est  inventus  is  returned  to  process  of 

attachment  for  want  of  appearance  to  a  bill  of          8 
common  order  of,  how  obtained  10 

form  of  10 

Scandal  and  Impertinence, 

form  of  order  of  reference  for  22 

course  of  proceeding  upon  references  for  22 
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Schedule  of  Fees, 

to  Masters  and  their  clerks  494 

to  Registrars  and  their  clerks  496 

Six  Clerks, 

rules   to  be   observed  by,  upon   application  of 

solicitor  to  ascertain  the  Master  in  rotation  17 

Special  Applications, 

under  the  act,  to  be  made  to  and  determined  by 

the  Master  in  rotation  19 

[  *501  ]  ^Special  Applications, 

form  of  orders  on  24 

costs  of  to  be  regulated  by  the  Master  23 

.    to  be  made  to  vacation  Master  in  vacation  time        24 
Subpoena, 

mode  of  preparing  and  filing  1 

office,  prcecipe  to  be  filed  at 

office,  hours  of  attendance  at  36 

for  costs,  to  be  sealed  on  production  of  certificate  2 

to  be  indorsed  with  name  or  firm,  and  residence 

of  solicitors  3 

where  solicitors  are  agents  only,  to  be  indorsed 
with  name  or  firm  and  residence  of  principals, 
as  well  as  of  the  agents  3 

mode  of  serving  4 

to   contain    three   names  where   necessary    or 

required  5 

costs  of,  and  fees  chargeable  on  5 

duces  tecum  not  to  include  more  than  three  persons  6 

time  within  which  to  be  served  and  amended  7 

liberty   to  amend  between  the   suing  out  and 

serving  of 

form  of  to  appear  and  answer  487 

to  rejoin  488 

to  hear  judgment  489 

for  costs  489 

to  testify  viva   voce  in  Court  or  before  the 

Master 

ad  testificandum  et  duces  tecum 
to  show  cause  against  decree 
Time, 

allowed  to  plead,  answer  or  demur,  not  demur- 
ring alone,  in  a  country  and  in  a  town  cause 
[  *502  ]  *allowed  to  demur  alone  10 
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Time, 

allowed  to  defendant  to  consider  whether  he  will 
answer  amended  bill,  where  no  further  answer 
is  required  14 

allowed  for  further  answer  where  defendant  sub- 
mits to  answer  exceptions  to  a  first  answer  18 

where  such  order  of  reference  has  been  served 

prior  to  submission  18 

after  which  defendant  may  serve  notice  of  motion 

to  dismiss  for  want  of  prosecution  26 

when   reports  and  exceptions  are  filed,  to  be 

entered  in  a  book  in  the  Report  Office  30 

Vacation, 

special  applications  in,  to  be  made  to  vacation 

Master  25 


*LORD  CHANCELLOR,  [  *503  ] 

21s/  December,  1833. 

WHEREAS  by  an  order  bearing  even  date  herewith, 
made  by  the  Lord  High  Chancellor,  by  and  with  the  con- 
currence of  the  Master  of  the  Rolls  and  the  Vice  Chan- 
cellor, it  is  ordered  that  the  Masters  Extraordinary  of  the 
Court  of  Chancery  may  administer  oaths  in  any  place  dis- 
tant not  less  than  ten  miles  from  the  hall  in  Lincom's-inn. 
AND  WHEREAS  the  effect  of  such  order  may  be  to  increase 
the  number  of  Masters  Extraordinary  in  Chancery  by 
extending  the  privilege  to  solicitors  and  attorneys  residing 
within  twenty  miles  of  London  of  administering  oaths,  and 
will  thereby  add  to  the  present  and  future  emoluments  of 
of  the  gentlemen  of  the  Chamber,  and  other  persons  atten- 
dant upon  the  Lord  Chancellor.  Now  for  the  prevention 
of  such  increase,  and  to  add  to  the  fee  fund  provided  to 
be  created  by  the  act  of  the  3rd  and  4th  of  th,e  present 
king,  entitled  "  An  Act  for  the  regulation  of  the  proceed- 
ings and  practice  of  certain  offices  of  the  High  Court  of 
Chancery  in  England,"  I  DO  HEREBY  ORDER,  that  all  fees 
which  may  become  payable  to  the  Gentlemen  of  the 
Chamber  for  their  own  use,  or  for  the  use  of  any  other 
person  or  persons  upon  any  fiat  for  a  Master  in  Chancery 

38* 
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Extraordinary  resident  within  twenty  miles  of  Lincoln's- 
inn-Hall  aforesaid,  shall  be  received  by  the  Gentlemen  of 
the  Chamber  as  heretofore,  and  shall  be  paid  by  them 
once  in  every  six  months  into  the  Bank  of  England  to  the 
credit  of  the  Accountant-General  of  the  Court  of  Chan- 
cery, to  be  placed  by  him  to  the  account  entitled  "  The 
Suitors'  Fee  Fund  Account,"  the  amount  of  such  several 
payments  to  be  verified  by  the  affidavit  of  the  party  mak- 
ing such  payments. 

BROUGHAM,  C. 


[    *504    ]    *A  SCHEDULE   OF  FEES    ALLOWTED  TO    SOLICITORS    IN 
CHANCERY,  BY  ORDER  OF  26TH  FEBRUARY,   1807. 

£      S.     d. 

Drawing  warrant  to  prosecute,  and  filling  up 
same  on  a  5s.  stamp,  each  (1)  026 

Drawing  precipe  for  subpoena,  and  attending 
to  leave  same  at  Subpoena  Office,  and  afterwards 
for  same('/)  •  068 

Attending  taking  instructions  for  bills,  an- 
swers, interrogatories,  and  examinations,  each  0  13  4 

Attending  taking  instructions  for  special 
affidavits  068 

For  drawing  bills,  answers,  interrogatories, 
and  affidavits,  per  folio  of  90  words,  including 
fair  copy  010 

For  ingrossing  same  on  parchment  006 

For  ingrossing  affidavit  on  paper  0  '  0     4 

For  fair  copies  of  all  pleadings  upon  record 
of  90  words,  per  folio  004 

For  abbreviating  the  same  per  folio  004 

For  fair  copies  of  all  briefs  034 

For  attending  each  counsel  with  briefs,  for 
hearing  of  a  cause,  and  on  special  petitions  and 
motions  068 

(1)  Not  allowed  since  October,  1824,  when  the  stamp  duty  on  certain  law  proceed- 
ings was  repealed. 

(2)  By  Orders  of  Sfith  November,  1833,  }2s.  Cd.  is  allowed  in  full  for  this  fee,  includ- 
ing a  payment  of  5«.  Gd. 
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£    s.   d. 

For  attending  counsel  with  instructions,  and 
the  registrar  to  draw  up  Order,  and  entering  on 
common  petitions  and  motions  of  course  0  6,8 

*For  attending  Lord  Chancellor  or  [  *505  ] 
the  Master  of  the  Rolls'  secretary,  to  present 
every  special  petition,  and  afterwards  for  same  068 

For  attending  the  Court  every  day  on  which 
a  cause  or  petition  stands  in  the  paper  010  0 

Attending  when  heard  013     4 

o 

For  attending  the  Court  on  every  special 
motion,  each  day  0  13  4 

For  service  of  every  Order,  or  petition  on  a 
clerk  in  court  020 

For  copy  and  service  of  every  Master's  war- 
rant or  summons  on  a  clerk  in  court  0  1  6 

For  personal  service  of  ditto  on  a  party  0  10     0 

For  service  of  ditto  on  a  solicitor,  where  no 
clerk  in  court  026 

For  attending  defendants  on  their  being  served 
with  subpoenas,  and  taking  instructions  to  appear  0  6  8 

For  drawing  every  warrant  to  defend(l)  026 

For  attending  at  the  public  office  to  get  mes- 
senger sworn  upon  the  return  of  all  commissions  068 

For  attending  every  witness  to  be  sworn  and 
examined  in  town  before  examiner  068 

Attending  with  defendant  or  deponent  to  get 
answer  or  special  affidavit  sworn  068 

For  attendance  on  every  Master's  warrant  or 
summons  068 

For  every  attendance  on  the  register  for  direc- 
tions to  the  accountant-general  to  sell  or  transfer 
stock  068 

For  drawing  request  to  the  accountant  general 
to  lay  out  cash  on  each  fund  026 

*  Attending  accountant-general  to  [  *506  ] 
lay  out  ditto  068 

For  every  attendance  at  the  Bank,  to  pay  in 
money,  and  afterwards  on  accountant  general 
to  file  cashier's  receipt  0  13  4 

(1)  Not  allowed,  see  ante,  p.  504. 
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£   S.   d. 

For  attendances  on  the  register,  to  settle 
minutes  of  decrees  and  decretal  orders  0  13  4 

For  attending  the  registrar  on  settling  decrees, 
examining  and  passing  same,  and  Orders  on 
further  directions  0  13  4 

For  attending  the  registrar,  on  passing  all 
other  special  Orders  068 

For  attending  to  leave  decrees  and  decretal 
Orders  to  be  entered,  examining  and  taking  same 
away  068 

For  attending  to  file  special  reports  at  the 
Report  Office  and  afterwards  for  the  copy  068 

For  attending  to  join  and  strike  commission- 
ers' names,  for  the  examination  of  witnesses,  for 
the  solicitor  who  has  not  the  charge  of  the  com- 
mission 068 

For  attending  to  bespeak  every  special  writ 
or  special  commission  that  issues  in  a  cause 
(except  subpoenas)  068 

Drawing  notice  of  taking  answer  or  examina- 
nation  and  copy  036 

Attending  two  commissioners  to  sign  the  same  068 

Service  thereof  not  exceeding  two  miles  068 

J 

Ditto  at  a  greater  distance  than  two  miles  Is. 
per  mile,  but  not  to  exceed  £1  Is. 

For  attending  to  take  answers  or  examina- 
tions, each  commissioner  0  13     4 
[  *507  ]     *For  attending  the  execution  of  com- 
missions for  the  examination  of  witnesses,  each 
commissioner  and  each  solicitor,  per  day  220 

For  each  commissioner's  clerk,  as  ingrossing 
clerk  0  15  0 

For  attending  to  read  over  ingrossment  of 
answers,  or  examination,  previous  to  being  sworn, 
if  the  same  does  not  exceed  twenty  folios  068 

For  every  additional  fifty  folios  068 

For  attending  the  Master  for  every  certificate 
to  be  signed  by  him,  and  for  filing  same  068 

Drawing  instructions  for  all  advertisements  to 
be  signed  by  the  Master,  and  afterwards  for 
same  068 

Attending  to  get  same  inserted  in  Gazette        068 
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£    s.    d. 

For  drawing  out  caveat  against  signing  and 
inrolling  every  decree  and  Order  026 

Attending  entering  caveat,  with  secretary  of 
decrees,  &c.  068 

For  perusing  abstracts,  every  three  brief 
sheets  068 

For  perusing  the  draft  of  every  deed,  for  each 
skin  050 

For  examining  the  ingrossment,  with  the  draft 
for  every  three  skins  0  10  0 

For  making  all  attested  copies,  examining  and 
attesting  same,  per  folio  006 

Instructions  for  every  special  petition  068 

Drawing  same,  per  folio,  and  fair  copy  010 

Ingrossing  004 

Copies  to  serve  004 

For  drawing  special  notices  of  motion  020 

Copy  and  service  on  every  clerk  in  court,  each  020 
*For  drawing  charges  and  discharges,  [  *508  ] 
state  of  facts,  and  bills  of  costs,  and  fair  copy  for 
master,  per  folio  008 

Term  fee  (exclusive  of  clerk  in  court's  fee)        0  10    0 
Letters  and  messengers,  per  term  050 

N.  B.  The  same  fees  and  allowance,  as  above 
specified,  to  be  made  and  allowed  in  all  matters 
of  lunacy  and  bankruptcy,  except  the  fee  for 
attending  the  Court  upon  bankrupt  petitions, 
whilst  in  the  paper,  which  is  to  remain  as  here- 
tofore, namely,  6s.  Sd.  per  day,  till  the  day  the 
petition  heard,  and  on  that  day  13s.  4d.  to  be 
allowed. 

ERSKINE,  C. 

W.  GRANT,  M.  R. 
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*FIRST  SCHEDULE. 

Fees  to  be  received  and  taken  by  the  Clerks  to  the  Masters  in 
Ordinary,  instead  of  the  fees  received  under  Order  of  21st 
December,  1833. 

£    s.   d. 

For  every  warrant  030 

For  drawing  every  report,  exclusive  of  schedules 
of  accounts  of  parties  accounting  before  the 
Master,  and  exclusive  of  the  fees  on  signing, 
per  folio  010 

For  drawing  schedules  of  accounts  of  parties 

accounting  before  the  Master,  per  folio  006 

On  signing  every  report  and  certificate  100 

For  investigating  every  title  brought  in  before 
the  Master  to  be  settled,  and  perusing  the 
abstract  thereof,  upon  the  first  25  folios 
thereof  068 

And  upon  every  succeeding  25  folios  thereof        034 
For  every  advertisement  issued  by  the  Master      110 
Upon  every  peremptory  advertisement  for  the 
sale  of  property  with  the  approbation  of  the 
Master,  in  addition  to  the  foregoing  fee,  to  be 
repaid,  if  the  property  shall  not  be  offered  for 
sale  300 

(In  additional  to  the  reasonable  travelling 
expenses  of  the   Master's  Clerk,  to  be 
received  and  retained  by  him.) 
For  signing  the  allowance  of  every  deed,  recog- 
nizance,  set  of   interrogatories,  account,  or 
other  document  allowed  and   signed  by  the 
Master  050 

For  every  order  upon  a  warrant  050 

For  perusing  and  settling  the  draft  of  every 
deed  brought  before  the  Master  to  be  settled 
(except  lease  for  a  year),  where  such  deed 
shall  not  exceed  30  folios  100 

Where  such  deed  shall  exceed  30  folios  and  not 

exceed  50  folios  1  10    0 
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£    s.    d. 
And  where  such  deed  shall  exceed  50  folios  and 

not  exceed  100  folios  2  10    0 

*And  where  such  deed  shall  exceed  [  *508  b  ] 

100  folios  300 

Fee  on  preparing  every  recognizance  110 

For  taking  the  acknowledgment  of  any  deed         060 
For  taking  the  acknowledgment  of  every  married 
woman,  or  such  other  fee   as  the  Court  of 
Common  Pleas  at  Westminster  shall  order  to 
be  paid  for  taking  such  acknowledgment  168 

For  an  examination  fee  on  each  witness,  exclu- 
sive of  oath  050 
For  examining  the  ingrossment  of  deeds,  each 

skin  034 

For  comparing  deeds,  books,  and  papers  with 
the  schedule  on  their  being  deposited  or  deli- 
vered out,  where  the  schedule  shall  not  amount 
to  50  folios  068 

Where  the  schedule  shall  amount  to  50  folios  0  13  4 
For  attending  any  Court  per  day  by  the  clerk  013  4 
For  searching  for  papers  in  a  cause  or  matter 

not  in  immediate  progress  before  the  Master    068 
For  every  oath  016 

For  entering  accounts  of  receivers,  consignees, 

and  committees,  per  folio  in  each  book  006 

For  entering  accounts  of  parties  accounting 
before  the  Master  in  a  book,  if  required,  per 
folio  006 

For  every  exhibit  026 

Where  a  Master  shall  be  required  to  attend  a 
party  to  administer  an  oath,  there  shall  be 
paid  a  further  fee  of  ten  shillings  over  and 
besides  the  coach-hire  or  reasonable  travelling 
expenses  of  the  Master  0  10  0 

For  expunging  scandal  or  impertinence  out  of 
every  record  or  document  referred  on  every 
such  record  or  document  100 
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*SECOND  SCHEDULE. 


Fees  to  be  received  and  taken  by  the  Registrars  and  their  Clerks, 
instead  of  the  Fees  received  under  order  of  2lst  December, 
1833. 

£.   s.    d. 

For  every  decree  or  order  on  the  original  hear- 
ing of  a  cause,  and  on  further  directions, 
exclusive  of  the  Master  of  the  Rolls'  fees  on 
decrees  of  6s.  8d.  3  10  0 

For  every  office  copy  thereof  200 

For  every  order  on  petition  or  motion  of  course, 

not  exceeding  one  side  030 

c? 

For  every  additional  side  of  such  order  010 

For  every  order  on  other  petitions  where  a 
reference  is  directed,  but  the  decision  of  the 
Master  is  not  to  be  final,  and  also  where  the 
petition  is  dismissed  010  0 

For  every  office  copy  thereof  0  10     0 

For  every  order  for  a  special  injunction,  or  for 

the  appointment  of  a  receiver  2  10     0 

For  every  office  copy  thereof  100 

For  every  orde^r  for  payment  of  money  out  of 
Court,  and  for  no  other  purpose,  where  the 
sum  or  sums  thereby  specifically  directed  to 
be  paid  shall  not  exceed  in  the  whole  100/.         0  10     0 
For  every  office  copy  thereof  050 

For  every  order  for  transfer  out  of  Court,  or 
sale,  of  any  sum  or  sums  of  Government 
stock,  or  South  Sea  Annuities  (excepting 
Long  Annuities  and  annuities  for  terms  of 
years)  and  for  no  other  purpose,  where  the 
sum  or  sums  thereby  specifically  directed  to 
be  transferred  or  sold  shall  not  exceed  in  the 
whole  1007.  stock  or  annuities  0  10  0 

For  every  office  copy  thereof  050 

For  every  order  for  payment  out  of  Court  of 
any  annuity  or  annuities,  not  exceeding  in  the 
whole  5/.  per  annum,  or  of  any  interest  or 
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£.   s.   d. 

dividends  upon  stock  or  annuities,  not  exceed- 
ing in  the  whole  5/.  per  annum,  and  for  no 
other  purpose  0  10  0 

For  every  office  copy  thereof  050 

*For  every  other  order  for  payment  [  *508c?  ] 

or  transfer  out  of  Court  2100 

For  every  office  copy  thereof  100 

For  every  other  order  on  special  motions  100 

For  every  office  copy  thereof  0  10     0 

For  every  order  on  arguing  exceptions  200 

For  every  office  copy  thereof  100 

For  every  order  on  arguing  pleas  and  demurrers  100 
For  every  office  copy  thereof  0  10     0 

For  every  order  on  petition  of  appeal  or  rehearing    200 
For  every  office  copy  thereof  100 

For  every  order  on  petitions  not  herein  other- 
wise specified  200 
For  every  office  copy  thereof  100 
For  every  order  in  any  matter  in  Lunacy  0  10  0 
For  every  office  copy  thereof  050 
For  every  order  in  any  matter  in  Bankruptcy  0  10  0 
For  every  office  copy  thereof  050 
For  every  copy  of  a  petition  of  appeal  or 

rehearing,  per  side  006 

For  every  certificate   signed  by  the  Registrar 
for  the  sale  or  transfer  of  annuities,  stock,  or 
Exchequer  bills,  or  for  delivery  out  of  the  latter    026 
For    every    other    certificate    signed    by    the 

Registrar  010 

For  every  copy  of  minutes  of  any  decree  or 

order,  per  side  010 

For  every  exhibit  proved  viva  voce  in  court  026 

For  entering  every  plea  or  demurrer  010 

For   setting   down   causes,   exceptions,   further 
directions,  pleas,  and  demurrers,  each  (except 
for  setting  down  causes  on  the  Registrar's  days)  010 
For   setting   down   causes   on  the   Registrar's 

days,  each  110 

COTTENHAM,  C. 
LANGDALE,  M.  R. 
LANCELOT  SHADWELL,  V.  C. 
VOL.  n.  39 
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ADVERTISEMENTS. 

1.   General  Advertisement  for  Creditors. 

PURSUANT  to  a  decree  of  the  High  Court  of  Chancery, 
made  in  a  cause  —  versus  — ,  the  creditors  of  — ,  late  of 
—  in  the  county  of  — ,  widow,  deceased  (who  died  in  or 
about  the  year  — ,)  are  forthwith  to  come  in  and  prove 
their  debts  before  — ,  Esq.  one  of  the  Masters  of  the  said 
Court,  at  his  chambers,  in  Southampton-buildings,  Chan- 
cery Lane,  London,  or  in  default  thereof  they  will  be 
excluded  the  benefit  of  the  said  decree. 

2.  Peremptory  Advertisement  for  Creditors. 

PURSUANT  to  a  decree  of  the  High  Court  of  Chancery, 
made  in  a  cause  —  versus  — ,  the  creditors  of  — ,  late  of 
— ,  in  the  county  of  — ,  spinster,  deceased  (who  died  in 
the  month  of  — ,  — ,)  are,  by  their  solicitors,  on  or  before 
the  —  day  of  — ,  — ,  to  come  in  and  prove  their  debts 
before  — ,  Esq.  one  of  the  Masters  of  the  said  Court, 
at  his  office,  in  Southampton-buildings,  Chancery-lane, 
London,  or  in  default  thereof  they  willjbe  peremptorily 
excluded  the  benefit  of  the  said  decree. 

[  *510  ]      *3.  Peremptory  Advertisement  for  Next  of  Kin. 

WHEREAS  by  a  decree  of  the  High  Court  of  Chancery, 
made  in  a  cause  —  versus  — ,  it  was,  among  other  things, 
referred  to  — ,  Esq.  one  of  the  Masters  of  the  said  Court, 
to  inquire  and  state  to  the  Court  who  was  or  were  the 
next  of  kin  of  the  late  — ,  late  of — ,  in  the  county  of  — , 
formerly  of — ,  in  the  county  of — ,  afterwards  of — ,  then 
of — ,  in  the  said  county  of — ,  deceased,  (who  died  at  — , 
in  the  said  county  of  — ,  on  the  —  day  of  — ,  — ,)  living 
at  the  time  of  his  death,  and  in  case  any  of  them  had 
since  died,  who  was  or  were  the  personal  representative 
or  representatives  of  him  or  them  so  dying :  Any  person 
or  persons  claiming  to  be  the  next  of  kin  of  the  said  — , 
living  at  the  time  of  his  death,  and  in  case  any  of  them 
have  since  died,  the  personal  representative  or  represen- 
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lives  of  him,  her,  or  them,  so  dying,  are,  by  their  solici- 
tors, on  or  before  the  — day  of  — ,  — ,  to  come  in  before 
the  said  Master,  at  his  chambers,  in  Southampton-build- 
ings, Chancery-lane,  London,  and  make  out  his,  her,  or 
their  respective  claim  or  claims,  or  in  default  thereof,  are 
to  be  peremptorily  excluded  the  benefit  of  the  said  decree. 
The  general  advertisement  is  similar  to  the  above, 
excepting  that  no  time  for  bringing  in  the  claims  is  limited, 
and  the  word  "  peremptorily"  is  omitted. 

4.  Peremptory  Advertisement  for  the  Heir  at  Law. 

WHEREAS  by  a  decree  of  the  High  Court  of  Chancery, 
made  in  a  cause  —  versus  — ,  it  was,  amongst  other 
things,  referred  to  — ,  Esq.  one  of  the  Masters  of  the  said 
Court,  to  inquire  and  state  to  the  Court,  who  was  or  were 
the  *heir  or  heirs  at  law  of  the  testatrix,  — ,  late  [  *511  ] 
of  — ,  in  the  county  of  — ,  spinster,  deceased,  living  at 
the  time  of  her  death,  (which  happened  in  the  month  of 
—  last,)  and  who  was  or  were  then  such  heir  or  heirs  at 
law:  Therefore,  any  person  or  persons  claiming  to  be 
such  heir  or  heirs  at  law  as  aforesaid,  is  or  are,  by  their 
solicitors,  on  or  before  the  —  day  of  — ,  to  come  in  and 
prove  such  claim,  or  respective  claims,  before  the  said 
Master,  at  his  office,  in  Southampton-buildings,  Chancery- 
lane,  London,  or  in  default  thereof,  such  person  or  persons 
will  be  peremptorily  excluded  the  benefit  of  the  said 
decree. 

The  general  advertisment  is  similar,  excepting  that 
no  time  is  limited  for  bringing  in  the  claims,  and  that  the 
word  "  peremptorily"  is  omitted. 

5.  General  Advertisement  for  Incumbrancers. 

WHEREAS  by  a  decree  of  the  High  Court  of  Chancery, 
made  in  a  cause  —  versus  — ,  it  was  ordered  that  it  should 
be  referred  to  — ,  one  of  the  Masters  of  the  said  Court,  to 
inquire  and  state  to  the  Court  what  incumbrances  there 
were  affecting  the  shares  of  the  plaintiff  — ,  and  the  defen- 
dant — ,  in  the  freehold  and  copyhold  estates,  and  in  the 
residue  of  the  personal  estate  in  question  in  this  cause, 
and  their  respective  priorities,  and  what  is  due  in  respect 
of  such  incumbrances :  Therefore,  all  persons  claiming  to 
have  any  such  incumbrances.  are  forthwith  to  come  in 
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and  establish  their  claims  before  the  said  Master,  at  his 
chambers,  in  Southampton-buildings,  Chancery  Lane,  Lon- 
don, or  in  default  thereof  they  will  be  excluded  the  benefit 
of  the  said  decree. 

The  said  —  (who  is  now  residing  abroad)  formerly 
resided  at  — ,  in  the  county  of  — ;  and  the  said  —  for- 
[  *512  ]  merly  ^resided  at  — ,  in  the  county  of  — ,  and 
now  resides  in  — ,  in  the  county  of  — .  And  the  estates 
in  question  are  situate  in  the  city  and  county  of  — ,  and 
in  the  county  of  — ,  and  were  late  the*estates  of  —  Esq. 
the  younger,  of — ,  in  the  county  of — ,  the  grandfather  of 
the  said  —  and  — . 

The  peremptory  advertisement  is  similar,  excepting 
that  a  day  is  limited;  and,  instead  of  "  will  be  excluded," 
is  put,  "  will  be  peremptorily  excluded." 

6.  General  Advertisement  for  the  Sale  of  an  Estate. 

To  be  sold  in  lots,  pursuant  to  a  decree  of  the  High 
Court  of  Chancery,  made  in  a  cause  of  —  v.  — ,  with  the 
approbation  of  — ,  Esq.  one  of  the  Masters  of  the  said 
Court,  at  the  —  Inn,  in  — ,  in  the  county  of  — ,  sometime  in 
the  month  of — ,  of  which  due  notice  will  be  given,  certain 
freehold  premises,  situate  in  or  near  —  aforesaid,  late  the 
property  of  — ,  of  —  aforesaid.  Particulars  whereof  may 
in  a  short  time  be  had,  gratis,  at  the  said  Master's  cham- 
bers, Southampton-buildings,  Chancery-lane,  London  ;  of 
Mr.  — ,  solicitor,  —  ;  Mr.  — ,  solicitor,  London ;  and  at 
the  Inn. 

7.  Peremptory  Advertisement  of  Sale. 

To  be  peremptorily  sold,  pursuant  to  a  decree  of  the 
High  Court  of  Chancery,  made  in  a  cause  of  —  v.  — , 
with  the  approbation  of  — ,  Esq.  one  of  the  Masters 
of  the  said  Court,  at  the  —  Inn,  in  — ,  in  the  county  of 
— ,  on  Monday,  the  —  day  of  — ,  at  three  o'clock  in  the 
afternoon,  in  —  lots,  certain  freehold  premises,  situate  in 
and  near —  aforesaid,  late  the  property  of — ,  of —  afore- 
[  *513  ]  said.  Particulars  *may  be  had  (gratis)  at  the 
Master's  chambers,  in  Southampton-buildings,  Chancery- 
lane  ;  of  Messrs.  — ,  solicitors,  — ;  of  —  solicitor,  — ; 
and  of — ,  solicitor,  — ;  and  at  the  Inn. 
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AFFIDAVITS. 


If  there  are  more  deponents  than  one,  the  affidavit 
commences  "  A.  B.  of  — ,  &c.  and  C.  D.  of  — ,  severally 
make  oath  and  say ;  and  first  this  deponent  A.  B.  for 
himself  saith,  that,  &c. 

If  any  document  is  verified,  it  is  marked  with  some 
letter  or  number,  and  the  following  memorandum  is  made 
upon  it  by  the  person  receiving  the  oath. 

In  Chancery.  A.  v.  B. 

This  paper  writing  marked  with  letter  A.  was  produced 
and  shown  to  A.  B.  at  the  time  of  swearing  his  affidavit, 
in  this  cause,  this  —  day  of —  before  me. 

Affidavits  in  support  of  a  motion  of  a  special  injunction, 
or  for  the  appointment  of  a  receiver,  or  in  support  of 
special  petitions,  usually  verify  the  statements  contained 
either  in  the  bill  or  in  the  petition. 

Every  affidavit  must  contain  the  true  place  of  residence, 
description  and  addition  of  the  deponent,  and  there  must 
be  no  erasures  whatever. 

*1.  Affidavit  of  the  personal  service  of  a  Subpoena  to  [  *514  ] 
appear  and  answer. 

In  Chancery.  Between  J.  M.  Plaintiff, 

J.  R.  Defendant. 

A.  B.  of  — ,  &c.  maketh  oath  and  saith,  that  he,  this 
deponent,  did,  on  the  —  day  of  — ,  personally  serve  the 
above-named  defendant  with  a  subpoena,  issuing  out  of, 
and  under  the  seal  of  this  honourable  Court,  by  delivering 
to  and  leaving  with  the  said  J.  R.  a  true  copy  of  the  said 
subpoena,  and  of  the  indorsement  thereon,  and,  at  the 
same  time  produced  to  the  said  defendant  the  original 
subpoena  by  which  said  subpo3na  the  said  defendant  was 
commanded  to  cause  an  appearance  to  be  entered  for 
him,  in  this  honourable  Court,  to  a  bill  filed  against  him 

by  the  above-named  plaintiff,  within days  after  the 

service  of  the  said  subpoena,  on  him  the  said  defendant, 
exclusive  of  the  day  of  such  service. 

39* 
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Sworn  at  the  public  office,  Southampton 
Building,  in  the  county  of  Middlesex, 
A.  B.                      this  —  day  of  — 
(Signature  of  deponent.)  Before  me, . 

If  the  subpoena  is  to  appear  to  an  information,  a  bill  of 
revivor  or  supplement,  or  to  an  amended  bill,  it  is  better 
that  the  affidavit  should  be  so  worded,  and  as  the  service 
of  a  subpoena  to  appear  to  an  amended  bill  may  be  on 
the  clerk  in  court  for  a  defendant,  who  has  appeared  to 
the  original  bill,  the  affidavit  will  be  varied  according  to 
that  service. 

[  *515  ]  *2.  Affidavit  of  the  Service  of  a  Subpoena  to  appear  and 
answer,  at  the  Dwelling  House  of  the  Defendant. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he,  this  deponent,  did,  on  the  —  day 
of — ,  serve  the  above-named  defendant  with  a  subpoena, 
issuing  out  of  and  under  the  seal  of  this  honourable  Court, 
by  delivering  to,  and  leaving  with,  the  servant  of  the  said 
defendant,  at  his  dwelling-house,  situate  at  — ,  &c.,  a  true 
copy  of  the  said  subpoena,  and  of  the  indorsement  thereon, 
and  at  the  same  time  producing  to  (him  or  her)  the  said 
original  subpoena  by  which  said  subpoena,  &c.  &c.  (the 
same  as  No.  1.)  Sworn,  &c. 

3.  Affidavit  of  the  Service  of  a  Subpoena  to  hear  Judgment  on  the 
Clerk  in  Court. 

In  Chancery.  Between  A.  B.  plaintiff, 

C.  D.  defendant. 

A.  B.,  &c.,  that  he,  this  deponent,  did  on  the  -  -  day 
of —  serve  Mr.  — ,  who  acts  as  clerk  in  court  for  the 
above-named  defendant  C.  D.  in  this  cause,  as  this  depo- 
nent has  been  informed  and  believes,  with  a  subpoena 
issuing  out  of  and  under  the  seal  of  this  honourable  Court; 
by  which  said  subpoena  the  said  defendant  C.  D.  was 
commanded  to  appear  before  ["  the  Right  Honourable  the 
Lord  Chancellor,"  or  "  His  Honour  the  Master  of  the 
Rolls,"  or  "  his  Honour  the  Vice  Chancellor,"]  on  the  — 
day  of  —  or  whenever  thereafter  this  cause  should  come 
[  *516  ]  on  for  hearing,  then  and  there  to  receive  *and 
abide  by  such  judgment  and  decree  as  should  then  or 
thereafter  be  made  and  pronounced  ;  by  delivering  to, 
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and  leaving  with  the  clerk  or  agent  of  the  said  Mr.  — , 
at  his  seat  in  the  Six  Clerks'  Office,  a  true  copy  of  the  said 
subpoena,  and  of  the  indorsement  thereon,  and  at  the  same 
time  producing  to  him  the  original  subpoena,  so  under  seal, 
as  aforesaid.  Sworn,  &c. 

Personal  service  of  the  subpoena  to  hear  judgment  is 
not  now  required.  (20  N.  O.)  The  service  may  be  on 
the  clerk  in  court. 

4.  Affidavit  of  having  been  served  with  a  Subpoena,  to  hear  Judg- 
ment. 

In  Chancery, 

Between,  &c. 

A.  B.,  agent  to  —  of  the  Six  Clerks'  Office,  Chancery 
Lane,  in  the  county  of  Middlesex,  one  of  the  sworn  clerks 
of  this  honourable  Court,  maketh  oath,  and  saith,  that  a 
subpoena  appearing  to  be  issuing  out  of,  and  under  the 
seal  of  this  honourable  Court,  was,  on  the  —  day  of — , 
served  on  this  deponent,  at  the  seat  of  the  said  —  in  the 
Six  Clerks'  Office,  whereby  the  above-named  defendant, 
C.  D.  was  commanded  to  appear  before  his  Honour  the 
Master  of  the  Rolls,  (or  as  the  case  may  be,)  on  the  — 
day  of  — ,  or  whenever  thereafter  this  cause  should  come 
on  for  hearing,  then  and  there  to  receive  and  abide  by 
such  judgment  and  decree  as  should  then  or  thereafter  be 
made  and  pronounced,  and  this  deponent  saith  that  the 
said  —  acts  as  clerk  in  court  for  the  said  defendant  C.  D., 
in  this  cause.  Sworn,  &c. 

*5.  Affidavit  of  the  Service  of  a  Subpoena  for  Costs.  [  *517  ] 

A.  B.,  &c.  maketh  oath  and  saith,  that  he  did,  on  —  the 
—  day  of — ,  personally  serve  the  above-named  —  with 
a  subpoena,  issuing  out  of  and  under  the  seal  of  this  hon- 
ourable Court,  whereby  the  said  —  was  commanded  to 
pay  to  —  or  bearer,  the  sum  of  —  costs,  as  appeared  to 
this  deponent  by  the  said  subpoena,  by  delivering  to  and 
leaving  with  the  said  — ,  a  copy  of  the  said  subpoena  and 
the  indorsement  thereon,  at  the  same  time  producing  to 
him  the  said  subpoena.  And  this  deponent  further  maketh 
oath  and  saith,  that  he  did,  at  the  same  time,  demand  of 
the  said  —  the  said  sum  of — ,  who  then  refused  to  pay 
the  same,  or  any  part  thereof,  and  hath  not  since  paid 
the  same  nor  any  part  thereof,  either  to  this  deponent  or 
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to  the  said  — ,  or  to  any  other  person  or  persons  for  his 
use,  or  on  his  account,  to  the  best  of  this  deponent's 
belief.  Sworn,  (Sec. 

6.  Affidavit  of  the  Service  of  a  Notice  of  Motion. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he,  this  deponent,  did,  on  the  —  day  of 
— ,  instant,  serve  Mr.  — ,  who  acts  as  clerk  in  court  for 
the  plaintiff,  (or  defendant  as  the  case  may  be,)  in  this 
cause,  as  this  deponent  is  informed  and  believes,  with  a 
notice  in  writing  in  this  cause,  purporting  that  this  honour- 
able Court  would  be  moved,  before,  &c. ;  (copy  the  notice 
in  the  past  tense,)  by  delivering  to,  and  leaving  with  the 
clerk  or  agent  of  the  said  Mr.  — ,  at  his  seat  in  the  Six 
Clerks'  Office,  a  true  copy  of  such  notice.  Sworn,  &c. 

[  *518  ]          *7.  Affidavit  of  the  Service  of  an  Order. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he,  this  deponent,  did,  on  the  —  day  of 
—  serve  Mr.  — ,  who  acts  as  clerk  in  court  for  the  above- 
named  —  in  this  cause,  as  this  deponent  has  been  informed 
and  believes,  with  an  order  made  in  this  cause  by  the 
Right  Honourable  the  Lord  Chancellor,  (or  by  his  Honour 
the  Master  of  the  Rolls,)  bearing  date  the  —  day  of — , 
whereby  it  was  ordered  (state  ordering  part  of  the  order ;) 
by  delivering  to,  and  leaving  with  the  clerk  or  agent  of 
the  said  Mr.  — ,  at  his  seat  in  the  Six  Clerks'  office,  a  true 
copy  of  the  said  order,  and  at  the  same  time  showing  him 
the  said  original  order  duly  passed  and  entered. 

r  O  JB 

feworn,  (Sic. 

If  the  service  is  personal,  "  that  he,  this  deponent,  did 
on  the  —  day  of  — ,  personally  serve  the  above-named  — 
with  an  order,  &c.  by  delivering  to,  and  leaving  with  the 
said  —  a  true  copy,"  &c. 

8.  Affidavit  of  having  Iteen  served  with  an  Order. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.  that  he  was  on  —  the  —  day  of — ,  served 
with  an  order  made  in  this  cause,  bearing  date  the  — 
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day  of  — ,  whereby  it  was  ordered  (recite  order  in  the 
past  tense.)  Sworn,  &c. 

*9  Affidavit  of  the  Service  of  a  Petition.        [  *519  ] 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  this  deponent  did  on  the  —  day  of  — 
instant,  serve  Mr.  —  who  acts  as  clerk  in  court  for  the 
(plaintiff  or  defendant)  in  this  cause  as  this  deponent  is 
informed  and  believes,  with  a  petition  preferred  unto  the 
Right  Honourable  the  Lord  High  Chancellor,  (or  unto 
his  Honour  the  Master  of  the  Rolls,)  on  behalf  of  the  said 
— ,  (plaintiff  or  defendant,)  with  his  Lordship's  (or  his 
Honour's  order  thereon  dated  the  —  day  of  — ,  whereby 
it  was  ordered,  that  all  parties  concerned  should  attend 
his  --  thereon,  on  the  then  next  day  of  petitions,  and  that 
notice  thereof  should  be  given  forthwith  ;  by  delivering  to 
and  leaving  with  the  clerk,(l)  or  agent  of  the  said  Mr.  — , 
at  his  seat  in  the  Six  Clerks'  Office,  a  true  copy  of  the  said 
petition  and  order,  and  at  the  same  time  showing  him  the 
said  original  petition,  with  his  Lordship's  (or  Honour's) 
order  thereon  as  aforesaid.  Sworn,  &c. 

If  the  service  is  personal,  the  form  to  be  varied,  as  No.  7. 

10.  Affidavit  of  having  been  served  with  Petition. 

In  Chancery. 

Between,  &c. 

A.  B.  of  — ,  &c.  that  he  was  on  the  —  day  of  — , 
served  *with  a  petition  in  this  cause,  preferred  [  *520  ] 
unto  — ,  on  behalf  of  — ,  with  his  Lordship's  (or  Honour's) 
order  thereon  dated  the  —  day  of  — ,  wrhereby  it  was 
ordered,  that  all  parties  concerned  should  attend  his  — 
thereon,  on  the  then  next  day  of  petitions,  and  that  notice 
thereof  should  be  given  forthwith.  Sworn,  &c. 

(1)  If  there  are  more  clerks  in  court  than  one,  the  affidavit  will  be  "  with  the  clerks 
or  agents  of  the  said  Mr.  — ,  and  Mr.  — ,  at  their  respective  seats  in  the  Six  Clerk's 
office,  each  a  true  copy  of  the  said  petition  and  order ;  and  at  the  same  time,  showing 
them  respectively  the  said  original  petition,  with  his  Honour's  order  thereon  as  afore- 
said." 
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1 1.  Affidavit  of  Service  of  Subpcena  for  Costs. 

In  Chancery. 

Bet  ween,  &c. 

A.  B.,  &c.  that  he  did  on  the  —  day  of  — ,  personally 
serve  the  above-named  —  with  a  subpoena,  issuing  out  of, 
and  under  the  seal  of  this  honourable  court,  whereby  the 
said  —  was  commanded  to  pay,  or  cause  to  be  paid 
immediately  after  the  service  of  the  said  writ,  to  — ,  or 
the  bearer  thereof,  the  sum  of  —  costs ;  by  delivering  to 
and  leaving  with  the  said  — ,  a  copy  of  the  said  subpoena, 
and  the  indorsement  thereon,  at  the  same  time  producing 
to  him  the  said  subpoena,  so  under  seal  as  aforesaid ;  and 
this  deponent  further  maketh  oath  and  saith,  that  he  did 
at  the  same  time  demand  of  the  said  — ,  the  said  sum  of 
— ,  who  then  refused  to  pay  the  same  or  any  part  thereof, 
and  hath  not  since  paid  the  same  or  any  part  thereof, 
either  to  this  deponent  or  to  the  said  — ,  or  to  any  other 
person  or  persons  for  his  use,  or  on  his  account,  to  the 
best  of  this  deponent's  belief. 

12.  Affidavit  of  the  Service  of  a  Writ  of  Execution  under  a  Power 
of  Attorney,  and  of  Demand  and  Refusal. 

A.  B.  &c.  that  he  did,  on  Saturday,  the  —  day  of  — , 
personally  serve  the  above-named  defendant  A.  B.  with 

*52L  ]  *a  writ  of  execution  issuing  out  of  and  under  the 
seal  of  this  Honouroble  Court,  tested  the  —  day  of  — ,  and 
purporting  to  be  a  writ  of  execution  of  an  order  made  in  this 
cause,  bearing  date  the  —  day  of — ,  by  delivering  unto  and 
leaving  with  the  said  defendant  a  true  copy  of  the  said 
writ  of  execution,  and  at  the  same  time  showing  unto  the 
said  defendant  the  said  original  writ  so  under  seal  as  afore- 
said, by  which  said  order  and  writ  he,  the  said  defendant, 
was,  amongst  other  things,  ordered,  &c.  (recite  ordering 
part  of  order. ,)(!)  And  this  deponent  further  saith,  that 
at  the  time  of  serving  the  said  writ  of  execution  as  afore- 
said, he  did  produce  and  show  to  the  said  defendant  a 
power  of  attorney  under  the  hand  and  seal  of  the  said 
plaintiff,  and  bearing  date  the  —  day  of  — ,  by  which  said 
power  of  attorney  the  said  plaintiff  did  make,  ordain,  con- 

(1)  If  the  order  directs  the  payment  of  money  into  the  name  of  the  Accountant. 
General,  the  affidavit  should  stop  here,  as  no  demand  is  necessary,  and  non-payment  is 
proved  by  the  certificate  of  the  Accountant-General. 
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stitute,  and  appoint  this  deponent  his  true  and  lawful 
attorney,  thereby  granting  unto  him  full  power,  &c.  &c. 
( follow  the  words  of  the  power  down  to  "  authority  to  give 
receipts"}  a  copy  of  which  power  of  attorney  the  said 
deponent  also  at  the  same  time  left  with  the  said  defend- 
ant. And  this  deponent  further  saith,  that  in.-,  pursuance 
of  such  power  and  authority  so  given  to  him  by  the  said 
plaintiff,  he  did  demand  of  the  said  defendant  payment  of 
the  said  sum  of  — /.,  and  that  the  said  defendant  then 
refused  to  pay  the  same  or  any  part  thereof.  And  this 
deponent  further  saith,  that  the  said  defendant  hath  not 
since  paid  the  said  sum,  or  any  part  thereof,  either  to  this 
deponent  or  to  the  said  plaintiff,  or  to  any  other  person  or 
persons  for  the  said  plaintiff's  use,  as  this  deponent  is 
informed  and  verily  believes,  but  that  the  same  still 
remains  due  and  unpaid. 

No  affidavit  of  the  execution  of  the  power  is  necessary. 

*13.  Affidavit   in  support  of  a  Petition  to  prosecute  or  [  *522  ] 
defend  in  Forma  Pauperis. 

In  Chancery. 

Between,  &c. 

A.  B.,  the  above-named  plaintiff  (or  the  above-named 
defendant,  as  the  case  may  be,)  maketh  oath  and  saith, 
that  he  is  not  worth  5/.,  his  wearing  apparel  and  the 
subject-matter  of  this  suit  excepted.  Sworn,  &c. 

14.  Affidavit  in  support  of  Petition  for  a  Commission  to  assign  a 
Guardian  to  a  Person  of  unsound  Mind. 

In  Chancery. 

Between,  &c. 

A.  B.,  of — ,  &c.,  that  he  hath  attended  the  defendant 
for  the  last  —  years  and  upwards,  as  his  medical  man, 
(or  that  the  said  defendant  has  been  under  his  care  and 
custody  from  the  —  day  of  — ) ;  and  that  the  said  defend- 
ant is  now  a  person  of  unsound  mind,  and  incapable  of 
taking  care  of  his  own  affairs,  or  of  understanding  the 
purport  of  a  bill  in  Chancery,  or  of  putting  in  an  answer 
thereto.  Sworn,  &c. 
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15.  Affidavit  of  having  cast  up  the  Schedules  to  a  Defendant's 
Answer  or  Examination,  in  support  of  a  Motion  to  pay  Money  into 
Court. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he  this  deponent  did  attend  at  the  Six 
[  *523  ]  *Clerks'  Office,  and  cast  up  the  schedules 
annexed  to,  and  forming  part  of  the  answer  of  the  defend- 
ant ;  and  that  the  first  schedule,  containing  an  account  of 
the  receipts  of  the  said  defendant,  amounted  to  the  sum 
of  — /.  and  no  more  ;  and  that  the  second  schedule,  con- 
taining an  account  of  the  payments  of  the  said  defendant, 
amounting  to  the  sum  of  — /.  and  no  more  ;  and  that  the 
said  sum  of — /.  being  deducted  from  the  said  sum  of — /., 
there  remains  the  sum  of  — /.,  which  appears  from  the 
said  schedules  to  be  the  balance  due  from  the  said  defend- 
ant to  the  estate  of  the  said  testator  in  the  pleadings  of 
this  cause  mentioned.  Sworn,  &c. 

16.  Affidavit  of  no  Collusion  in  support  of  a  Bill  of  Interpleader. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  this  bill  is  not  filed  in  collusion  with 
either  of  the  defendants  in  the  said  bill  named,  but  merely 
of  his  own  accord  for  relief  in  this  honourable  Court. 

Sworn,  &c. 

The  bill  may  be  either  made  an  exhibit,  and  be  referred 
to  by  the  affidavit,  or  the  affidavit  may  be  annexed  to  it. 
If  made  an  exhibit  the  Master  indorses  on  the  back  of  it, 
"  This  parchment  writing  was  produced  and  shown  to 
A.  B.,  and  is  the  same  referred  to  in  his  affidavit  sworn 
the  —  day  of  — ."  If  the  bill  is  not  exhibited,  but  the 
affidavit  is  annexed  to  it,  the  words  of  the  affidavit  then 
should  be,  "  that  the  bill  hereunto  annexed,"  instead  of 
"  this  bill."  This  affidavit  is  filed  with  the  bill. 

[  *524  ]  *17.  Affidavit  in  support  of  an  Application  to  name  a  Day 
for  an  absconding  Defendant  to  appear. 

In  Chancery.  . 

Between,  &c. 

A.  B.,  &c.,  that  process  of  subpoena  has  been  taken  out 
returnable  — ,  and  that  upon  inquiry  at  the  defendant's 
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usual  place  of  abode  at  — ,  he  is  not  to  be  found,  so  as  to 
be  served  with  such  process,  but  is  gone  out  of  the  realm, 
or  doth  otherwise  abscond,  to  avoid  being  served  there- 
with ;  and  further  saith  that  the  said  defendant  hath  been 
in  England  within  two  years  next  before  the  issuing  of  the 
said  subprena.  Sworn,  &c. 

18.  Affidavit  to  enlarge  Publication  after  Witnesses  have  been  exa- 

mined. 

In  Chancery. 

Between,  &c. 

A.  B.,  the  above-named  plaintiff,  C.  D.,  his  clerk  in 
court,  and  E.  F.,  his  solicitor,  severally  make  oath,  and 
say,  that  they  have  not  seen,  heard,  read,  or  been  inform- 
ed, nor  will  they  see,  hear,  read,  or  be  informed  of  the 
contents  of  the  depositions  already  taken  in  this  cause, 
until  publication  shall  hereafter  pass.  Sworn,  &c. 

19.  Affidavit  in  support  of  a  Motion  for  a  Commission  to  examine 

Witnesses  abroad  in  aid  of  a  Bill  of  Discovery. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  the  commission  intended  to  be  issued 
in  *this  cause  is  not  for  delay,  and  that  he  has  [  *525  ] 
witnesses  residing  at  — ,  without  whose  testimony  he 
cannot  safely  proceed  to  trial,  and  from  whose  testimony 
he  has  reason  to  expect  and  believe  that  he  will  procure 
such  testimony  as,  together  with  the  other  evidence  he 
can  adduce,  will  enable  him  to  make  a  good  defence  to 
the  said  action.  Sworn,  &c. 

20.  Affidavit  in  support  of  a  Petition  for  Payment  of  Money  to  the 

Personal  Representative  of  a  Creditor. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he  well  knew,  and  was  for  a  long  time 
previously  to,  and  at  the  time  of  his  death,  acquainted 
with  — ,  late  of — ,  in  the  country  of — ,  deceased,  who  is 
by  the  Master's  report,  made  in  this  cause,  dated  the  — 
day  of — ,  certified  to  be  entitled  to  the  sum  of — /.,  from 
the  fund  in  court  in  this  cause ;  and  this  deponent  further 
saith,  that  the  said  — ,  of  whose  goods,  chattels,  and  cre- 

VOL.  ii.  40 
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dits,  letters  of  administration,  dated  the  —  day  of — ,  and 
now  produced  to  this  deponent,  and  marked  with  the 
letter  (A.)  were  granted  by  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  to  — ,  widow  of  — ,  was  the 
same  person  who  is  by  the  said  Master's  report  certified  to 
be  entitled  to  the  sum  of  — /.  Sworn,  &c. 

21.  Affidavit  of  no  Settlement. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  and  C.  D.,  his  wife,  &c.  that  no  settlement, 
[  *526  ]  ^provision,  or  agreement  for  a  settlement  on  the 
said  —  (wife)  hath  been  entered  into  by  the  said  —  of  the 
sum  of — /.  mentioned  in  the  petition  in  this  cause,  or  any 
part  thereof. 

If  a  settlement,  has  been  made,  the  affidavit  should  then 
be  that  the  sum  of — /.,  nor  any  part  thereof,  is  not  in  any 
way  subject  to  the  uses  or  trusts  of  the  settlement  or  agree- 
ment, made  on  the  marriage,  &c.  Sworn,  &c. 

22.  Affidavit  of  the  Value  of  Stock  on  a  given  Day. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c,,  that  — /.  bank  three  per  centum  annuities, 
was  on  the  price  of  the  —  day  of —  (the  average  price 
being  —  per  cent.)  equal  to  or  of  the  value  of  the  sum 
of — /.  Sworn,  &c. 

23.  Affidavit  in  support  of  a  Motion  to  extend  the  Common  Injunc- 
tion. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  the  above-named  plaintiff  maketh  oath  and 
saith,  that  he  cannot,  as  he  is  advised,  and  verily  believes, 
safely  proceed  to  the  trial  of  the  action  in  the  bill  men- 
tioned, until  the  defendant  shall  have  put  in  his  answer  in 
this  suit,  and  that  he,  this  deponent,  expects  and  believes, 
that  the  answer  of  the  defendant  will  contain  a  disclosure 
and  discovery,  which  will,  with  other  evidence,  to  be 
[  *527  ]  adduced  *in  the  action,  enable  this  deponent  to 
make  a  good  defence  at  law  to  the  said  action. 

Sworn,  &ck 
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24.  Affidavit  in  support  of  a  Bill  for  the  production  of  a  Deed. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he  hath  not,  nor  to  the  best  of  his 
knowledge,  remembrance,  and  belief,  ever  had  in  his 
custody  or  power  the  indenture  bearing  date  the  —  day 
of — ,  and  made  between,  &c.,  and  which  is  mentioned  in 
this  deponent's  bill,  exhibited  in  this  court  against  the  said 
defendants,  nor  does  he  know  where  the  said  indenture 
now  is,  unless  it  is  in  the  custody  or  power  of  the  said 
defendants,  or  one  of  them.  Sworn,  &c. 

This  affidavit  is  made  by  the  plaintiff,  and  annexed  to, 
and  filed  with  the  bill. 

25.  Affidavit  of  Amount  of  Interest  on  Purchase  Money. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  the  interest  on  the  sum  of  — /.,  (being 
the  purchase-money  for  the  premises  comprised  in  Lot 
No.  — ,)  and  the  interest  on  the  sum  of  — /.,  (being  the 
value  of  the  timber  thereon,)  computed  from  the  —  day 
of  —  last,  to  the  —  day  of  — ,  at  the  rate  of  — /.  per  cent, 
per  annum,  amount  to  the  two  sums  of  — /.  and  — /.,  and 
*no  more,  which  make  together  the  sum  of  — /.,  [  *528  ] 
and  no  more.  Sworn,  &c. 

26.  Affidavit  of  a  Party  entitled  to  Interest  or  Dividends  payable  by 
the  Accountant-General,  being  alive. 

In  Chancery. 

Between,  &c. 

A.  B.  of  — ,  &c.,  maketh  oath  and  saith,  that  the  above 
named  —  was  alive  on  the  —  day  of —  instant,  and  that 
she  is,  to  the  best  of  this  deponent's  knowledge  and  belief, 
living  at  the  present  time,  he,  this  deponent,  having  seen 
the  said  — ,  on  the  —  day  of  — ,  (or  received  a  letter 
signed,  &c.  as  the  case  may  be.)  Sworn,  &c. 

This  affidavit  need  not  be  filed,  but  the  original  affidavit 
is  received  by  the  accountant-general.  The  fact  of  a  per- 
son being  alive  who  is  entitled  to  interest  or  dividends  is 
also  proved  by  a  certificate  signed  by  the  minister  and 
churchwardens  of  the  parish  in  which  the  parties  reside. 
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27.  Affidavit  of  Residue  for  the  Accountant- General. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.  that  the  residue  of  the  sum  of  — /.  bank  3 
per  cent,  annuities,  mentioned  in  an  order  (or  report) 
made  in  this  cause,  and  dated  the  —  day  of  — ,  after  the 
sale  of  so  much  thereof  as  with  the  — /.  cash  in  the  Bank 
was  sufficient  to  raise  the  sum  of  — /.  for  costs,  amounts 
[  *529  ]  to  * — /.  Bank  3  per  cent,  annuities,  and  no  more ; 
and  that  the  residue  of  the  said  — /.  after  the  said  sale, 
and  after  carrying  over  — /.  Bank  three  per  cent,  annuities, 
which,  as  on  the  price  of  the  day  is  equal  to  — /.,  amounts 
to  the  sum  of — /.  Bank  three  per  cent,  annuities  and  no 
more ;  and  that  the  residue  of  the  said  — /.  Bank  three  per 
cent,  annuities,  after  the  aforesaid  sale,  and  said  carrying 
over ;  and  after  carrying  over  the  sum  of  — /.  Bank  three 
per  cent,  annuities,  which  as  on  the  price  of  the  day  is 
equal  to  — /.  amounts  to  — /.  Bank  three  per  cent,  annui- 
ties, and  no  more.  Sworn,  &c. 

An  office  copy  of  this  affidavit  is  taken  to  the  registrar's 
clerk,  who  prepares  a  direction  for  the  accountant-general, 
either  to  sell  or  transfer. 

28.  Affidavit  of  an  Ultimate  Residue. 
In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  the  residue  of  the  sum  of  — /.  Bank  3 
per  cent,  annuities,  after  the  several  sales  and  carryings 
over  by  an  order  made  in  this  cause,  bearing  date  the  - 
day  of  — ,  directed,  amounts  to  the  sum  of  — /.,  and  no 
more.  Sworn,  &c. 

29.  Affidavit  in  support  of  Application  to  amend  Bill. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  the  draft  of  the  intended  amendment 
[  *530  ]  has  *been  settled,  approved,  and  signed  by  coun- 
sel ;  and  that  such  amendments  are  not  intended  to  be 
made  for  the  purpose  of  delay  or  vexation,  but  because 
the  same  are  considered  to  be  material  to  the  case'  of  the 
plaintiff.  •  Sworn,  &c. 

If  the  affidavit  is  made  after  replication,  the  affidavit 
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should  add  that  the  matter  of  the  proposed  amendment 
could  not  with  reasonable  diligence  have  been  sooner 
introduced  into  the  bill. 

30.  Affidavit  in  Support  of  a  Motion  that  Service  of  a  Subpasna  on 
the  Defendant's  Attorney  in  an  Action  at  Law  where  such 
Defendant  is  abroad,  may  be  deemed  good  service. 

In  Chancery.  Between,  &c. 

After  stating  the  merits  of  the  case  as  set  forth  in  the 
stating  part  of  the  bill,  and  that  an  action  has  been  brought, 
the  affidavit  proceeds ;  and  that  deponent  is  advised,  and 
verily  believes,  that  he  cannot  safely  proceed  to  a  trial  of 
the  said  action,  unless  the  said  defendant  has  put  in  his 
answer  to  this  suit ;  and  that  he  expects  and  verily 
believes  that  disclosures  will  be  made  by  such  answer 
which  will  be  material  to  his  defence  at  law,  and  will  enable 
him  to  make  a  good  defence  to  the  said  action  at  law  to 
the  extent  of  greatly  reducing  the  damages  in  the  said 
action.(l)  And  that  the  said  defendant  lives,  and  is  now, 
as  the  said  plaintiff  believes,  residing  in  — ,  out  of  the 
jurisdiction  of  this  Court.  Sworn,  &c. 

•31.  Affidavit  in  Support  of  a  Mortgage  Debt.       [  *531  ] 

In  Chancery. 

Between,  &c. 

A.  B.  &c.  that  by  an  indenture  bearing  date  the  —  day 
of — ,  and  made  between,  &c.,  the  premises  comprised  in 
the  said  indenture  were  conveyed  (or  assigned)  by  —  to 
this  deponent  for  securing  the  sum  of — /.,  together  with 
interest  thereon,  at  — /.  per  cent.,  subject  to  a  proviso  for 
redemption  of  the  said  premises  on  the  repayment  of  the 
said  sum  of  — /.,  and  interest  to  the  said  — .  And  this 
deponent  further  saith  that  he  hath  not,  nor  hath,  or  have 
any  other  person  or  persons  by  his  order  or  to  his  know- 
ledge or  belief,  for  his  use,  received  the  said  principal  sum 
of  —  /.,  or  any  part  thereof,  or  the  interest  which  has 
accrued  thereon  since  the  said  —  day  of  — ,  or  any  part 
thereof,  or  any  security  or  satisfaction  whatever  for  the 
same  respectively,  or  any  part  thereof,  save  and  except  the 
said  mortgage.  But  this  deponent  saith  that  the  whole  of 
the  said  sum  of  — /.,  together  with  interest  thereon,  from 

(I)  The  affidavit  is  varied  according  to  the  facts, 

40* 
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the  said  —  day  of — ,  still  remains  justly  due  and  owing 
to  the  deponent  under  and  by  virtue  of  the  said  mortgage. 

Sworn,  &c. 

If  the  mortgage  has  not  been  proved  in  the  cause,  or  the 
parties  are  not  competent,  or  are  unwilling  to  admit  it,  an 
affidavit  must  be  made  of  its  due  execution. 

32.  Affidavit  of  having  attended  to  receive  Mortgage  Money,  pur- 

suant to  a  Master's  Report. 

A.  B.  &c.  that  he  did,  under  and  by  virtue  of  a  certain 
power  of  attorney,  duly  executed  by  the  said  plaintiff 
A.  B.  bearing  date  the  —  day  of  — ,  and  in  pursuance  of 
the  report  of  the  Master  — ,  one  of  the  Masters,  &c., 
bearing  date  the  —  day  of  — ,  on  the  —  day  of  — , 
[  *532  ]  *personally  attend  and  w7ait  at  the  chapel  of  the 
Rolls  in  Chancery-lane,  London,  from  before  the  hour  of 
eleven  of  the  clock  in  the  forenoon  of  the  said  —  day  of 
— ,  until  after  the  hour  of  twelve  at  noon,  being  the  time 
and  place  mentioned  in  the  said  Master's  report,  in  order 
to  receive  from  the  said  defendant  in  this  cause  the  sum 
«f — /.,  by  the  said  report  reported  due,  and  directed  to 
be  paid  to  the  said  plaintiff  A.  B.  for  principal,  interest, 
and  costs,  in  respect  of  his  mortgage  in  question  in  this- 
cause,  at  which  time  and  place  the  said  defendants,  or 
either  of  them,  or  any  other  person  or  persons  on  their  or 
either  of  their  account  or  behalf,  did  not  attend  or  pay  to 
this  deponent  the  said  sum  of  — /.  or  any  part  thereof,  and 
that  the  said  sum  of  — /.  still  remains  due  and  unsatisfied 
as  he  verily  believes. 

If  the  mortgagee  attends  personally,  the  affidavit  is 
altered  by  leaving  out  all  relating  to  the  power  of  attorney. 

33.  Affidavit  by  a  Mortgagee  of  Non-payment  of  Mortgage  Money 

pursuant  to  Master's  Report. 

A.  B.  &c.  that  he  hath  not  nor  has  any  other  person  or 
persons  on  his  behalf  at  any  time  heretofore»received  or 
been  paid  the  said  sum  of  — /.,  or  any  part  thereof,  which, 
by  the  decree  made  in  this  cause,  bearing  date,  &c.,  and 
the  Master's  report,  dated,  &e.  made  in  this  cause  in  pur- 
suance of  the  said  decree,  were  ordered  and  appointed  to 
be  paid  to  him  this  deponent,  on  the —  day  of — ,  but 
that  the  said  sum  of — /.  now  remains  due. and  owing  to 
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the  said  deponent,  upon  the  security  of  the  premises  in 
the  said  decree  and  report  mentioned. 

This   affidavit   may  sometimes   be   incorporated  with 
affidavit  (No.  32.) 

*34.  Affidavit  in  Support  of  a  Judgment  Debt.         [  *533  ] 

In  Chancery. 

Between,  &c. 

A.  B.  &c.  that  —  of  — ,  in  his  lifetime,  and  at  the  time 
of  his  death,  was  justly  and  truly  indebted  unto  this 
deponent,  and  unto  T.  A.,  this  deponent's  co-partner  in 
trade,  in  the  sum  of  — /.,  under  and  by  virtue  of  a  judg- 
ment [by  confession]  (or  as  the  case  may  be,)  recovered 
by  this  deponent  and  the  said  — ,  in  his  Majesty's  Court 
of  King's  Bench  at  Westminster,  as  of  —  Term,  in  the 
year  — ,  for  the  penalty  of  a  bond  bearing  date  — ,  and 
executed  by  —  to  this  deponent  and  his  co-partner  in 
trade  in  the  penal  sum  of — /.,  conditioned  for  the  pay- 
ment to  this  deponent  and  his  partner  in  trade  of  the  sum 
of  — /.,  at  the  times  therein  mentioned,  and  since  past. 
And  this  deponent  further  saith,  that  the  sum  of  — /.  is 
now  justly  due  and  owing  to  this  deponent  and  to  — ,  his 
said  co-partner  in  trade,  under  and  by  virtue  of  the  said 
judgment  so  obtained  by  them  as  aforesaid  for  principal, 
money,  and  interest.  And  this  deponent  further  saith, 
that  neither  he,  this  deponent,  nor  his  said  partner,  nor 
any  other  person  or  persons  by  his  order,  or  to  this  depo- 
nent's knowledge  or  belief,  for  their  use,  hath  or  have 
received  the  said  sum  of  — /.,  or  any  part  thereof,  or  the 
interest  thereon,  or  any  part  thereof,  or  any  security  or 
satisfaction  for  the  same  respectively,  or  any  part  thereof 
respectively,  save  and  except  the  said  bond  upon  which 
the  said  action  was  brought,  (and  cognovit  confessing 
the  same)  and  the  aforesaid  judgment.  Sworn,  &c. 

This  affidavit  is  varied  according  to  the  fact.     Some- 

o 

times  an  affidavit  verifying  the  office  copy  of  the  judgment 
is  required. 

*35.  Affidavit  to  prove  a  Bond  Debt.  [  *534  ] 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.  that  —  the  testator  (or  intestate,  as  the 
case  may  be)  in  the  pleadings  of  this  cause  named,  was 
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in  his  lifetime,  and  at  the  time  of  his  death,  and  his  estate 
still  is,  justly  and  truly  indebted  to  this  deponent  in  the 
principal  sum  of — /.,  for  money  lent  and  advanced  by 
this  deponent  to  the  said  testator,  for  securing  the  repay- 
ment whereof,  with  interest,  the  said  testator  executed  a 
certain  bond  or  obligation  in  writing,  dated  the  —  day  of 
— ,  under  the  hand  and  seal  of  the  said  — ,  whereby  the 
said  — ,  for  himself,  his  heirs,  executors,  and  administra- 
tors, became  bound  to  this  deponent,  his  executors, 
administrators,  and  assigns,  in  the  sum  of — /.,  condi- 
tioned for  the  payment  of  the  sum  of — /.,  with  lawful 
interest  (or  otherwise,  as  the  case  may  be,)  for  the  same, 
on  the  —  day  of — ,  which  said  bond  is  now  produced 
and  shown  to  this  deponent,  marked  with"  the  letter  H. 
And  this  deponent  further  saith,  that  he  hath  not,  nor 
hath  or  have  any  other  person  or  persons  by  his  order,  or 
to  his  knowledge  or  belief,  for  his  use  received  the  said 
principal  sum  of — /.,  or  any  part  thereof,  or  the  interest 
which  hath  accrued  thereon,  since  the  said  —  day  of  — , 
or  any  part  thereof,  or  any  security  or  satisfaction  what- 
soever for  the  same  respectively,  or  any  part  thereof,  save 
and  except  the  said  bond.  But  this  deponent  saith  that 
the  whole  of  the  said  principal  sum  of  — /.,  together  with 
interest  thereon,  from  the  —  day  of  — ,  as  aforesaid,  still 
remains  justly  due  and  owing  to  this  deponent,  under 
and  by  virtue  of  the  said  bond.  Sworn,  &c. 

[  *535  ]       *36.  Affidavit  of  the  Execution  of  a  Bond. 
In  Chancery. 

Between,  &c. 

A.  B.  &c.,  that  he  was  present  on  the  —  day  of  — , 
and  did  see  — ,  in  the  pleadings  of  this  cause  named,  sign, 
seal,  and  as  his  act  and  deed,  deliver  a  certain  bond  or 
obligation  in  writing,  bearing  date,  &c.,  whereby  the  said 
—  became  bound  unto  — ,  of  — ,  in  the  county  of  — , 
gentleman,  in  the  sum  of — /.,  conditioned,  for  the  payment 
of  the  sum  of — /.,  with  interest,  now  produced  and  shown 
to  this  deponent  at  the  time  of  swearing  this  affidavit,  and 
marked  with  the  letter  A.,  and  that  the  name  or  signature 
"  — "  thereto  set  and  subscribed  as  the  party  executing 
the  said  bond  is  of  the  proper  hand-writing  of  the  said  —  j 
and  that  the  name  A.  B.  thereto  set  as  witnessing  the  exe- 
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cution  thereof,  is  of  the  proper  hand-writing  of  this  depo- 
nent. Sworn,  &c. 

37.  Affidavit  in  Support  of  a  Charge  brought  in  by  the  personal 
Representatives  of  a  Bond  Creditor. 

In  Chancery. 

Between,  &c. 

A.  B.  &c.,  and  C.  D.,  severally  make  oath  and  say,  that 
they  are  the  executors  named  in  and  appointed  under  the 
last  will  and  testament  of  — ,  late  of  — ,  gentleman, 
deceased ;  and  these  deponents  further  say,  that  — , 
deceased,  the  testator  (or  intestate,  or  as  the  case  may 
be,)  in  the  pleadings  of  this  cause  named,  was,  in  his  life- 
time, and  at  the  time  of  his  death,  and  his  estate  still  is 
justly  and  truly  indebted  to  these  deponents,  as  such 
executors  as  aforesaid,  *in  the  principal  sums  of  [  *536  ] 
— /.,  with  interest  for  the  same  at  the  rate  of  5/.  per  cent, 
per  annum,  from  the  —  day  of  — ,  under  or  by  virtue  of 
a  certain  bond,  or  obligation  in  writing,  dated  the  —  day 
of  — ,  under  the  hand  and  seal  of  the  said  — ,  whereby 
the  said  — ,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, became  bound  to  — ,  in  the  county  of  — ,  gentle- 
man, his  executors,  administrators  or  assigns,  in  the  sum 
of  — /.,  conditioned  for  the  payment  of  the  sum  of  — /., 
with  interest  at  5/.  per  cent,  per  annum  for  the  same, 
within  six  months  from  the  date  thereof,  which  said  bond 
is  now  produced,  and  shown  to  these  deponents,  and 
marked  with  the  letter  (A).  And  these  deponents  fur- 
ther say,  that  they  have  not,  nor  hath  either  of  them,  to 
the  knowledge  or  belief  of  the  other  of  them,  nor  hath  or 
have  any  other  person  or  persons,  by  their,  her  or  his 
order,  or  to  their,  her,  or  his  knowledge  or  belief,  for  their, 
her,  or  his  use,  received,  nor  to  their  knowledge  or  belief 
did  the  said  —  in  his  lifetime  receive,  the  said  principal 
sum  of  - — /.,  or  any  part  thereof,  or  the  interest  which 
hath  accrued  thereon,  since  the  —  day  of  — ,  or  any  part 
thereof,  or  any  security  or  satisfaction  whatsoever  for  the 
same  respectively,  or  any  part  thereof,  save  and  except  the 
said  bond ;  but  these  deponents  say,  that  the  whole  of  the 
said  principal  sum  of  — /.,  together  with  interest  thereon 
from  the  —  day  of  —  as  aforesaid,  still  remains  justly 
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due,  and  owing  to  these  deponents,  as  such  executors  as 
aforesaid,  under  and  by  virtue  of  the  said  bond. 

Sworn,  &c. 

38.  Affidavit  to  prove  a  Debt  due  on  a  Bill  of  Exchange,  or  on  a 

Promissory  Note. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.  that  — ,  the  testator  (or  intestate,  as  the 
[  *537  ]  *case  may  be,)  in  the  pleadings  of  this  cause 
named,  was  in  his  lifetime,  and  at  the  time  of  his  death, 
and  his  estate  still  is  justly  and  truly  indebted  to  this 
deponent  (and  — ,  this  deponent's  partner  in  trade,)  in  the 
sum  of  — /.,  together  with  interest  for  the  same,  after  the 
rate  of  5/.  per  cent,  per  annum,  from  the  —  day  of  — , 
under  and  by  virtue  of  a  certain  bill  of  exchange,  dated 
the  —  day  of  — ,  drawn  by  this  deponent  and  his  said 
partner,  under  the  firm  of  — ,  upon  and  accepted  by  the 
said  testator  for  the  sum  of  — /.,  and  payable  —  months 
after  the  date  thereof  to  the  order  of  this  deponent  and 
his  said  partner,  which  said  bill  of  exchange  is  now  pro- 
duced, and  shown  to  this  deponent,  marked  with  the  letter 
(A).  And  this  deponent  further  saith,  that  neither  he,  this 
deponent,  nor  his  said  partner,  nor  any  other  person  or 
persons  by  their  order,  or  to  this  deponent's  knowledge  or 
belief  for  their  use,  hath  or  have  received  the  said  sum  of 
— /.,  or  any  part  thereof,  or  the  interest  thereof,  or  any 
part  thereof,  or  any  security  or  satisfaction  whatever  for 
the  same  respectively,  or  any  part  thereof  respectively, 
save  and  except  the  said  bill  of  exchange.  But  this  depo- 
nent saith,  that  the  whole  of  the  said  sum  of — /.,  together 
with  interest  thereon,  from  the  said  —  day  of —  as  afore- 
said, still  remains  justly  due  and  owing  to  this  deponent, 
under  and  by  virtue  of  the  said  bill  of  exchange. 

Sworn,  &c. 

39.  Affidavit  in  support  of  a  Charge  where  the  Creditor  is  Abroad. 

In  Chancery. 

Between,  &c. 

A.  B.,  clerk  to  the  above-named  — ,  maketh  oath  and 
[  *538  ]  *saith,  that  for  some  time  before  the  year  — , 
he  acted  as  the  clerk  of  the  above-named  — ,  and  that 
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from  his  situation  he  became,  and  is  intimately  acquainted 
with  the  business  and  concerns  of  the  said  — ,  and  parti- 
cularly with  the  state  of  his  accounts ;  that  the  said  — 
left  England  in  the  month  of  —  last,  on  a  voyage  to  — , 
and  is  at  present,  as  this  deponent  believes,  in  — ;  that  it 
appears  from  the  books  of  the  said  — ;  and  this  deponent 
saith,  that  the  same  are,  in  this  respect,  as  he  verily 
believes,  true  and  correct;  that  — ,  the  testator  in  the 
pleadings  of  this  cause  named,  was  indebted  to  the  said 
—  for  business  done  for  him,  (or  for  goods  sold  and  deli- 
vered, &c.)  in  the  sum  of  — /. ;  and  that  it  also  appears 
from  the  books  of  the  said  —  which  this  deponent  saith 
are,  in  this  respect,  as  he  verily  believes,  true  and  correct ; 
that  the  said  — ,  has  received  the  sum  of  — /.,  on  account 
of  the  said  — ,  and  no  more ;  and  that  there  is  now  due  to 
the  said  — ,  the  sum  of  — /.,  and  that  neither  he  nor  the 
said  — ,  nor  any  person  or  persons,  by  his  order,  or  for 
his  use,  hath  or  have  received  the  said  sum  of — /.,  or  any 
security  or  satisfaction  whatever  for  the  said  sum  of  — /., 
but  that  the  same  remains  justly  due  and  owing  to  the 
said  — .  Sworn,  &c. 

40.  Affidavit  in  support  of  a  Charge  for  a  Simple  Contract  Debt 
due  to  a  professional  Man. 

In  Chancery. 

Between,  &c. 

A.  B.,  of  — ,  &c.,  that  — ,  the  testator  (or  intestate,  as 
the  case  may  be,)  in  the  pleadings  of  this  cause  named, 
was  in  his  lifetime,  and  at  the  time  of  his  death,  and  that 
his  estate  still  is  justly  and  truly  indebted  to  this  deponent 
*in  the  sum  of  — /.,  the  balance  of  an  account  [  *539  ] 
for  business  done  by  this  deponent  as  a  — ,  by  the  order 
of  the  said  intestate,  at  the  times  and  for  the  charges 
mentioned  and  set  forth  in  the  paper  writing  now  pro- 
duced, and  shown  to  this  deponent,  marked  with  the  letter 
(A.) ;  and  that  the  charges  therein  made  are  fair  and 
reasonable,  and  such  as  are  usual  and  customary  in  the 
profession  of  a  — ;  and  this  deponent  further  saith,  that 
neither  he,  this  deponent,  nor  any  other  person  or  persons, 
by  his  order,  or  to  his  knowledge  or  belief  for  his  use, 
hath  or  have  received  the  said  sum  of  — /.  or  any  part 
thereof,  or  any  security  or  satisfaction  whatsoever  for  the 
same,  or  any  part  thereof;  but  that  the  whole  of  the  said 
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sum  of  — /.  still  remains  justly  due  and  owing  to  this 
deponent  on  the  account  aforesaid.  Sworn,  &c. 

To  this  affidavit  must  be  annexed  the  details  of  the 
account,  which  must  be  made  an  exhibit,  and  verified  by 
the  affidavit. 

41.  Affidavits  in  support  of  a  Charge  for  a  Simple  Contract  Debt, 
or  for  Goods  sold  and  delivered. 

In  Chancery. 

Between,  &c. 

A.  B.  &c.,  that  — ,  late  of  — ,  in  the  county  of  — ,  the 
testator  in  the  pleading  in  this  cause  named,  was  in  his 
lifetime,  and  at  the  time  of  his  death,  and  his  estate  still 
is  justly  and  truly  indebted  to  this  deponent,  in  the  sum 
of  — /.,  for  goods  sold  and  delivered  by  this  deponent  to 
the  said  — ,  in  his  lifetime,  (and  at  his  request,)  at  the 
[  *540  ]  times  and  for  the  prices  marked  and  set  *forth 
in  the  paper  writing  hereunto  annexed,  marked  (A).  And 
this  deponent  saith,  that  the  prices  therein  charged  are 
fair  and  reasonable,  and  such  as  are  usual  and  customary 
in  the  same  trade  or  business.  And  this  deponent  saith, 
that  neither  he,  this  deponent,  nor  any  person  or  persons 
by  his  order,  or  to  his  knowledge  or  belief  for  his  use, 
hath  or  have  received  the  said  sum  of  — /.,  or  any  part 
thereof,  or  any  security  or  satisfaction  for  the  same  or  any 
part  thereof,  but  that  the  whole  of  the  said  sum  of  •—  /. 
still  remains  justly  due  and  owing  to  this  deponent  on  the 
account  aforesaid.  Sworn,  &c. 

42.  Affidavit  to  prove  Handwriting  in  support  of  Charge. 

In  Chancery. 

Between,  &c. 

A.  B.  of — ,  &c.,  and  — ,  that  he  knows  and  is  well 
acquainting  with  the  handwriting  of — ,  the  testator  in  the 
pleadings  in  this  cause  named,  having  been  in  the  frequent 
habit  of  seeing  him  write  and  sign  his  name,  and  that  the 
name  or  signature  " ,"  set  or  subscribed  to  the  pro- 
missory note,  now  exhibited  to  this  deponent,  and  marked 
with  the  letter  (A.)  is  of  the  proper  handwriting  of  the 
said  testator  — .  Sworn,  &c. 
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43.  Affidavit  to  prove  the  Execution  of  an  Assignment. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  J.  G.  of  — ,  in  the  county  of  — ,  gen- 
tleman, *J.  L.  of  — ,  P.  S.  of  — ,  and  D.  M.  of  [  *541  ] 
— ,  each  of  them,  in  the  presence  of  this  deponent  duly 
sign  and  seal,  and  as  their  several  acts  and  deeds,  execute 
and  deliver  a  certain  indenture  of  assignment,  bearing 
date  the  —  day  of  — ,  and  made  between  the  said  J.  G. 
of  the  first  part,  the  said  J.  L.,  P.  S.,  and  M.  D.,  of  the 
second  part,  and  S.  A.  of  — ,  of  the  third  part,  produced 
and  showed  to  this  deponent,  at  the  time  of  swearing  this 
his  affidavit,  and  marked  with  the  letter  (A) ;  and  this 
deponent  saith,  that  the  names  or  signatures,  "  J.  G.," 
"  J.  L.,"  "  P.  S.,"  and  "  D.  M.,"  respectively,  set  and  sub- 
scribed to  the  said  indenture  of  assignment,  as  four  of  the 
parties  respectively  executing  the  same  indenture  of  assign- 
ment, are  of  the  respective  hands-writing  of  the  said  J.  G., 
J.  L.,  P.  S.,  and  D.  M. ;  and  that  the  name  or  signature 
"  A.  B.,"  indorsed  on  the  said  indenture  of  assignment,  as 
the  witness  attesting  the  execution  thereof,  by  the  said  J. 
G.,  J.  L.,  P.  S.,  and  D.  M.,  is  of  the  proper  handwriting  of 
this  deponent.  Sworn,  &c. 

If  this  affidavit  is  varied,  it  will  suffice  to  prove  th"e  exe- 
cution of  any  deed. 

44.  Affidavit  of  Valuation  by  an  Appraiser. 

In  Chancery. 

Betw(&n,  &c. 

A.  B.,  &c.,  auctioneer  and  appraiser,  maketh  oath  and 
saith,  that  he  did  on  — ,  the  —  day  of  —  instant,  value 
and  appraise  the  fixtures  and  furniture  in  and  upon  a 
double  set  of  chambers,  on  the  ground  floor  of — ,  in  the 
county  of — ,  which  are  ordered  to  be  sold,  pursuant  to  a 
decree  of  *this  Court,  bearing  date  —  day  of  — ;  [  *542  ] 
and  that,  according  to  the  best  of  this  deponent's  judg- 
ment and  belief,  the  said  fixtures  and  office  fittings,  in  and 
upon  the  said  chambers,  are  worth,  at  a  fair  valuation,  the 
sum  of  — /.,  and  the  said  furniture,  the  sum  of  — /. 

Sworn,  &c. 

VOL.  H.  41 
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45.  Affidavit  verifying  a  Certificate,  and  identifying  the  Party 

therein  named. 

Register  of  burials,  in  the  parish  of  — ,  in  the  year  — 
March  10,  — ,  of — ,  in  — . 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  and  C.  D.,  &c.,  in  the  county  of — ,  severally 
make  oath  and  say,  and  first  this  deponent  A.  B.,  for 
himself,  rnaketh  oath  and  saith,  that  the  above  written 
copy  or  extract  is  a  true  copy  of  the  entry  in  the  registry 
of  burials,  kept  in,  and  for  the  parish  of  — ,  in  the  county 
of — ,  so  far  as  relates  to  the  burial  of  the  person  therein 
named,  and  that  he,  this  deponent,  did  on  the  —  day  of 
— ,  examine  the  said  copy  or  extract  of  the  original  entry 
in  the  said  register  book,  of  which  it  purports  to  be  a 
copy.  And  this  deponent,  C.  D.  for  herself  saith,  that 
she  knew  and  was  well  acquainted  with  — ,  late  of  — , 
deceased,  the  person  named  in  the  above  written  extract, 
or  copy  of  register,  and  that  he  is  the  same  person  as  is 
named  in  the  schedule  to  the  report  of  Master  — ,  dated 
the  —  day  of  — ,  made  in  this  cause,  and  to  whom  the 
sum  of — /.  is  reported  due,  as  a  creditor  of  the  late  — , 
deceased,  the  testator  in  the  pleadings  of  this  cause 
named.  Sworn,  &c. 

[  *543  ]  *This  affidavit  may  be  varied,  either  to  prove 
a  certificate  of  baptism,  or  of  marriage.  The  register 
should  be  copied  at  the  top  of  the  affidavit :  and  in  all 
cases  the  party  therein  named  must  be  identified  as  being 
the  party  in  question.  • 

46.  Affidavit  of  a  Person  being  alive,  to  be  used  in  the  Master's 

Office. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he  well  knows,  and  is  personally 
acquainted  with  — ,  the  wife  of  — ,  in  the  pleadings  of  this 
cause  named,  and  saith,  that  the  said  • —  is  now  living,  he, 
this  deponent,  having  seen  and  conversed  with  her  on  this 
—  day  of  —  instant,  at  — ,  in  the  county  of  — ,  (or  received 
a  letter  signed  by  her,  dated,  &c.)  Sworn,  &c» 
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47.  Affidavit  in  support  of  proposed  Sureties. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  and  C.  D.  of  — ,  severally  make  oath  and 
say,  and  first  this  deponent  A.  B.  for  himself  saith,  that 
he  is  worth  the  sum  of  — /.,  after  all  his  just  debts  are 
paid.  And  this  deponent  C.  D.  for  himself  saith,  that  he 
is  worth  the  sum  of  — /.,  over  and  above  the  payment  of 
all  his  just  debts.  Sworn,  &c. 

48.  Affidavit  of  the  Eligibility  of  proposed  Trustees. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he  has  known  —  and  — ,  who  are 
^proposed  by  the  above  named  plaintiffs  to  be  [  *544  ] 
appointed  trustees  of  the  indentures  of  settlement  of  the 
—  and  —  days  of  — ,  in  the  pleadings  of  this  cause  men- 
tioned, in  the  stead  of  the  defendant  — ,  for  —  years  last 
past  and  upwards  ;  and  that  this  deponent  verily  believes 
they  are  fit,  proper,  and  eligible  persons  to  be  appointed 
as  such  trustees,  and  are  ready  and  willing  to  accept  the 
trust.  Sworn,  &c. 

49.  Certificate  previous  to  the  appointment  of  a  Neio  Trustee  when 

required. 

In  Chancery. 

Between,  &c. 

To  — ,  one  of  the  Masters  of  this  Court,  to  whom  it 
is  referred  to  appoint  new  trustees  of  —  &c.,  by 
an  order  of  this  Court,  dated  — . 

We,  the  undersigned  — ,  of — ,  &c.,  do  signify  our  con- 
sent to  become  two  of  the  trustees  of  — ,  and  to  take  the 
care  of  all  things  belonging  thereto,  and  the  performance 
and  government  thereof.  Witness  our  hands  this  —  day 
of—. 

50.  Affidavit  in  support  of  the  above  Certificate. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he  was  present  and  did  see  —  and  — 
severally  sign  the  certificate  or  consent  in  writing  on  the 
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*first  side  of  this  sheet  of  paper,  and  that  the  names  "  — " 
and  " — ,"  thereto  subscribed,  are  of  the  proper  hands- 
writing  of  the  —  respectively. 

Sworn,  &c. 

50.  Affidavit  of  Receipts  and  Payments  by  Executors,  and  of  the 
Amount  and  Nature  of  the  Residuary  Estate. 

In  Chancery. 

Between,  &c. 

A.,  B.,  &  C.,  three  of  the  above  named  defendants,  seve- 
rally make  oath  and  say,  that  they  are  the  executors  of  the 
will  of — ,  the  testatrix  in  the  pleadings  of  this  cause  men- 
tioned. And  that,  as  such  executors  as  aforesaid,  they 
have  possessed,  received,  and  got  in  the  whole  (or  so  much 
and  such  parts)  of  the  personal  estate  and  effects  of  the 
said  testatrix,  as  far  as  the  same  have  come  to  their  know- 
ledge. And  that  they  have,  in  this  their  affidavit,  and  in 
the  first  schedule  thereto,  set  forth  a  true  and  particular 
account  of  all  such  personal  estate  and  effects  so  possessed, 
received,  and  got  in  by  them,  and  of  all  sums  of  money 
received  in  respect  thereof,  and  when,  and  from  whom,  and 
upon  what  particular  account,  every  part  of  such  personal 
estate  hath  been  so  received,  possessed,  or  got  in.  And 
these  deponents  further  make  oath  and  say,  that,  as 
such  executors  as  aforesaid,  they  have  paid,  disbursed, 
expended,  and  allowed,  several  sums  of  money  in  and 
towards  the  payment  of  the  funeral  expenses  and  debts  of 
the  said  testatrix,  and  otherwise,  on  account  of  her  said 
personal  estate,  and  of  the  legacies  and  bequests  contained 
in  her  said  will  and  codicils.  And  that  they  have,  in  the 
second  schedule  to  this  their  affidavit,  set  forth  a  true  and 
particular  account  of  all  and  every  the  sum  and  sums  of 
[  *546  ]  *money  so  paid,  disbursed,  expended,  and  allowed, 
and  when,  and  to  whom,  and  for  what  such  payments  and 
allowances  have  been  made.  And  the  said  deponents 
further  make  oath  and  say,  that,  at  the  time  of  the  death 
of  the  said  testatrix,  there  was  standing  in  her  name,  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  — /.,  (put  what  stock.)  [If  the  executors  have 
sold  out  any  part  of  the  stock,  or  appropriated  it,  they 
should  so  state  it.]  And  these  deponents  make  oath  and 
say,  that  the  surplus  or  residue  of  the  personal  estate  of 
the  said  testatrix,  remaining  in  the  hands  of  these  depo- 
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Bents,  now  consists  of  and  comprises  the  several  sums  of 
— /.  (put  what  stock.)  Sworn,  &c. 

51.  Affidavit  of  Receipts  and  Payments  by  Executors  of  a  Mortga- 
gee in  Possession, 

In  Chancery. 

Between,  &c. 

A,  B.  and  C.  D.,  the  above-named  plaintiffs,  severally 
make  oath  and  say,  that ,  since  deceased,  in  the  plead- 
ings of  this  cause  named,  on  or  about  the day  of , 

entered  into  the  possession  and  into  the  receipt  of  the  rents 
and  profits  of  the  estate  and  hereditaments,  comprised  in 

the  mortgage  of the  testator,  in  the  pleadings  of  this 

cause  mentioned,  by  virtue  of  the  power  given  to  him  by 
the  mortgage  in  the  pleadings  of  this  cause  also  mentioned, 
and  continued  in  such  possession  and  receipt  up  to  the 

time  of  his  the  said death,  which  happened  on  the 

day  of ,  and  that  upon  that  event  these  depo- 
nents as  the  executors  of  the  will  of  the  said entered 

into  such  possession  and  into  the  receipts  of  the  rents  and 
profits  of  the  *said  mortgaged  premises,  and  have  [  *547  ] 
continued  in  such  possession  up  to  the  present  time.  And 
these  deponents  further  say,  that  they  have  in  the  first 
schedule  hereunto  annexed,  set  forth  according  to  the  best 
of  their  knowledge,  remembrance,  information,  and  belief, 
a  full,  true,  and  just  account  of  all  sums  of  money  and 

securities  for  money,  which  the  said  in  his  lifetime, 

or  these  deponents,  or  either  of  them  since  his  death,  or 
any  person  or  persons  by  his  or  their  or  either  of  their 
order,  or  on  the  behalf,  or  for  the  use  or  on  account  of 
him  or  them,  or  either  of  them  has  or  have  received  or 
gotten  into  his  or  their  hands,  for  or  in  respect  of  the  rents 
and  profits  of  the  said  mortgaged  premises,  and  which 
have  accrued  due  or  become  pay  bale  since  the  time  when 

the  said and  these  deponents  entered  into  possession 

of  the  same,  and  also  for  and  in  respect  of  any  arrears  of 
the  rents  and  profits  of  the  said  mortgaged  premises  which 

were  due  and  payable  at  any  time  before  the  said or 

these  deponents  respectively  entered  into  such  possession 
or  receipt  as  aforesaid,  and  also  of  all  and  every  the  sum 
or  sums  of  money  which  at  this  time  are  or  is  due  and  in 
arrear  in  respect  of  or  on  account  of  the  said  rents  and 

41* 


547  FORMS. 

profits  of  the  said  mortgaged  premises,  and  also  of  the 
particular  time  or  times  at  which  such  arrear  or  arrears 
of  rent  become  due  and  payable,  and  also  of  the  names  of 
the  persons  and  of  the  parts  of  the  said  mortgaged  premises, 
from  whom  and  for  which  the  same  are  or  is  due  and  pay- 
able. And  these  deponents  further  say  that  they  have  also 
set  forth  in  the  said  schedule  hereunto  annexed,  an  account 

of  all  other  sums  of  money  received  by  the  said  in 

his  lifetime,  or  by  these  deponents  since  that  time  for  or  on 
account,  or  in  respect  of  the  principal  and  interest  due  to 
him  or  them  on  the  said  mortgage  or  otherwise.  And 
these  deponents  further  say  that  they  have  in  the  second 
[  *548  ]  schedule  hereunto  annexed  set  *forth  according 
to  the  best,  &c.  a  full,  true,  and  just  account  of  all  sums 

of  money  due  to  the  said from  the  estate  of  the  said 

testator, ,  for  principal  and  interest  on  his  said  mort- 
gage, and  also  of  all  sums  of  money  paid  and  advanced 

by  the  said for  or  on  account  or  in  respect  of  the  said 

mortgaged  premises  during  his  lifetime  or  by  these  depo- 
nents since  his  decease.  Sworn,  &c. 

52.  Affidavit  on  Leaving  Books  and  Papers,  4*c. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  one  of  the  above  named  — ,  maketh  oath 
and  saith,  that  neither  he,  this  .deponent,  nor  any  other 
person  or  persons,  for  his  use,  to  his  knowledge  or  belief, 
nor  with  his  privity  or  consent,  have  or  hath,  or  ever  had, 
in  his  or  their  custody  or  power,  any  deeds,  books,  papers, 
or  writings  relating  to  the  matters  in  question  in  this 
cause,  save  and  except  the  several  deeds,  books,  papers, 
and  writings  mentioned  and  contained  in  the  schedule 
hereunder  written  (or,  hereunto  annexed,  as  the  case  may 
be,)  and  also,  save  and  except  (any  other  exception  that 
may  be  necessary.)  Sworn,  &c. 

Schedule  to  which  the  foregoing  affidavit  refers  (set 
forth  lists  of  books,  &c.) 

53.  Affidavit  to  authenticate  Evidence  from  Abroad. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he  is  well  acquainted  with  the  character 
[  *549  ]  *and  manner  of  handwriting  of — ,  the  person 
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before  whom  the  affidavit  of — ,  hereunto  annexed,  and 
now  shown  to  him,  this  deponent  marked  (A),  purports  to 
have  been  sworn,  and  saith  that  the  name  of  " — ," 
subscribed  to  the  jurat  of  the  same  affidavit,  as  — ,  is  of 
the  proper  handwriting  of  the  said  — ,  as  this  deponent 
verily  believes.  And  this  deponent  saith,  that  the  said 
— ,  in  his  said  capacity  or  character  of  — ,  as  aforesaid, 
hath,  as  this  deponent  verily  believes,  competent  and 
lawful  power  and  authority  to  administer  an  oath. 

Or,  if  upon  a  notary's  certificate,  then :  That  he  is  well 
acquainted  with  the  character  and  manner  of  handwriting 
of  — ,  the  person  who  hath  granted  the  notarial  certificate 
to  the  affidavit  of  — ,  hereunto  annexed,  marked  respect- 
ively (A)  and  (B),  and  now  shown  to  this  deponent. 
And  this  deponent  saith,  that  the  name  "  — "  subscribed 
at  the  foot  of  the  said  certificate,  and  the  seal  thereto 
affixed,  is  of  the  proper  handwriting,  and  the  notarial 
seal  of  the  said  — ,  as  this  deponent  verily  believes. 

Sworn,  &c. 
• 

54.  Affidavit  of  a  Surveyor,  in  Support  of  an  Application  for  a 
Building  Lease  of  part  of  an  Estate  of  an  Infant. 

In  Chancery. 

Between,  &c. 

A.  B.,  &c.,  that  he  hath  carried  on  the  business  of  a 
surveyor  and  valuer  of  land,  and  bther  real  property,  at 

—  for  —  years  last  past,  and  upwards,  and  that  he  is 
well  acquainted  with  the  value  of  land,  and  other  real 
property  in  that  neighborhood,  and  that  he  knows,  and  is 
well  acquainted  with  the  real  estate,  in  the  pleadings  of 
this  cause  mentioned,  situate  in  the  parishes  of  — ,  in  the 
said  *county  of  — ,  and  that  the  offer  which  [  *550  ] 
has  been  lately  made,  with  the  privity  and  knowledge  of 
this  deponent,  by  Mr.  — ,  of  — ,  builder,  to  take  a  lease  of 

—  acres  of  land,  in  the  parish  of  —  aforesaid,  (being  part 
of  the  real  estates  in  the  pleadings  of  this  cause  mentioned, 
and  which  is  particularly  described  in  the  plan  hereunto 
annexed,)  on  a  building  lease  for  the  term  of  —  years,  at 
the  yearly  rent  of  — /.,  being  after  the  rate  of  — /.  per 
acre,  for  the  said  land,  situate  — ,  is  fair  and  liberal,  and 
that  in  the  judgment  and  opinion  of  this  deponent  it  will 
be  advantageous  to  the  said  — ,  the  infant  plaintiff,  that 
such  offer  should  be  accepted,  and  that  a  lease  of  the — 
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of  land,  upon  the  terms  and  conditions  usual  in  building 
leases,  should  be  forthwith  granted  to  the  said  — . 

Sworn,  &c. 

55.  Jin  Affidavit  verifying  another  Affidavit  taken  before  a  Justice 
of  the  Peace  in  Scotland. 

A.  B.,  &c.,  maketh  oath  and  saith,  that  C.  D.  is  one  of 
his  Majesty's  Justices  of  the  peace,  acting  in  and  for  the 
county  of  Lanark.  And  this  deponent  further  saith,  that 
he  is  acquainted  with  the  character  and  manner  of  hand- 
writing of  the  said  C.  D.,  and  that  the  name  or  signature 
"  C.  D.,"  with  the  initials  J.  P.,  and  the  words  "  for  the 
county  of  Lanark,"  set  and  subscribed  to  the  jurat  of  the 
affidavit  of  R.  S.,  sworn  at  Glasgow,  in  the  county  of 
Lanark,  the  —  day  of  — ,  and  marked  B.,  are  of  the 
proper  handwriting  of  the  said  C.  D.  as  this  deponent 
verily  believes.  Sworn,  &c. 

[  *551  ]     *56.  Affidavit  in  Support  of  a  Petition  for  the  Examiner 
to  attend  at  the  King's  Bench  to  examine  a  Witness. 

A.  B.,  &c.,  that  he  believes  it  to  be  very  necessary 
and  material  that  — ,  now  a  prisoner  in  the  King's  Bench 
Prison,  should  be  examined  as  a  witness  in  this  cause,  on 
behalf  of  the  above  named  plaintiff.  Sworn,  &c. 
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THE  COMMENCEMENT  OF  BILL3. 

In  Suits  on  Behalf  of  the  Crown. 

Informing,  Sheweth  unto  your  Lordship,  Sir  A.  B« 
Knight,  his  Majesty  Attorney  (or  Solicitor)  General,  on 
behalf  of  his  Majesty,  That,  &c. 

Or  of  those  who  partake  of  its  protection,  or  are  immediately  con' 

cerned. 

Informing,  Showeth  unto  your  Lordship,  Sir  J.  P. 
Knight,  his  Majesty's  Attorney  General,  on  behalf  of  his 
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Majesty,  and  the  master,  fellows,  and  scholars  of  Trinity 
College,  Cambridge,  That,  &c. 

Where  the  Suit  does  not  immediately  concern  the  rights  of  the 
Crown,  or  those  who  partake  of  its  prerogative ;  at  the  relation 
of  some  persons  not  particularly  interested  therein. 

Informing,  Showeth  unto  your  Lordship,  Sir  A.  B. 
Knight,  *his  Majesty's  Attorney  General,  at  and  [  *552  ] 
by  the  relation  of  C.  D.  clerk,  vicar  of  the  parish  of  E., 
and  F.  G.  and  H.  I.  churchwardens  of  the  same  parish, 
for,  and  on  behalf  of  themselves  and  the  rest  of  the 
parishioners  of  the  said  parish,  That,  &c. 

Where  the  relator  is  interested. 

Informing,  Showeth  unto  your  Lordship,  A.  B.  esq.,  his 
Majesty's  Attorney  General,  at  and  by  the  relation  of  C. 
D.  and  E.  F.  of,  &c.  the  wardens  of  the  parish  church  of 
G.  in  the  county  of  H. :  And  humbly  complaining,  show 
unto  your  Lordship,  the  said  C.  D.  and  E.  F.  wardens  of 
the  said  parish  church  of  G.  in  the  said  county  of  H., 
That,  &c. 

Jn  Suits  by  the  Attorney  General  without  a  relator,  and  also  by 

other  persons. 

Informing,  Showeth  unto  your  Lordship, ,  his 

Majesty's  Attorney  General,  on  behalf  of  his  Majesty, 
and  humbly  complaining,  showeth  unto  your  Lordship, 
your  orators,  &c. 

In  suits  by  the  Attorney  General  of  the  Queen  Consort. 

Informing,  Showeth  unto  your  Lordship,  A.  B.  esq. 
Attorney  General  of  her  Majesty  the  Queen  consort, 
That,  &c. 

In  suits  by  bodies  corporate. 

Humbly  complaining.  Show  unto  your  Lordship,  your 
orators  the  mayor,  bailiffs  and  commonalty  of  the  city  of 
A.,  That,  &c. 
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*ln  suits  by  other  persons  of  full  age,  not  being  married  women, 
idiots  or  lunatics. 

[Humbly(l)]  complaining,  Showeth  unto  your  Lordship, 
your  orator  (the  Right  Hon.  G.  earl  of  H.)  A.  B.  of  C.  in 
the  county  of  D.  yeoman  (or)  your  oratrix  E.  F.  of  the 
same  place,  spinster  (as  the  case  may  be,*)  That,  &c. 

In  suits  by  a  feme  covert,  whose  husband  is  banished,  or  has  abjured 
the  realm,  or  is  an  alien  enemy. 

Humbly  complaining,  Showeth  unto  your  Lordship, 
your  oratrix  A.  B.  of  C.  in  the  county  of  D.  the  wife  of 
E.  B.  late  of  the  same  place,  yeoman  (who  hath  by  due 
course  of  law  been  sentenced  to  transportation  to  parts 
beyond  the  sea,  where  he  now  is  (or)  (who  hath  abjured 
the  realm)  (or)  (who  is  an  alien  enemy),  That,  &c. 

In  suits  by  infants. 

Humbly  complaining,  Showeth  unto  your  Lordship, 
your  orator  A.  B.  of  C.  in  the  county  of  D.  an  infant, 
under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 
six  years  or  thereabouts,  and  son  of  E.  B.  of  the  same 
place,  gentleman,  by  the  said  E.  B.  his  father  (or  as  the 
case  may  be)  and  next  friend,  That,  &c. 

In  suits  by  married  women,  except  the  wife  of  an  exile,  or  one  who 
has  abjured  the  realm,  or  is  an  alien  enemy,  or  where  she  claims 
some  rights  in  opposition  to  her  husband. 

Humbly  complaining,  Show  unto  your  Lordship,  your 
orator  and  oratrix  A.  B.  of,  &c.  and  E.  his  wife,  That,  &c. 

In  suits  by  idiots  and  lunatics  by  their  committees. 

Humbly  complaining,  Show  unto  your  Lordship,  your 
[  *554  ]  *orators  A.  B.  of,  &c.,  and  C.  D.  late  of,  &c., 
but  now  of,  &c.  (against  whom  a  commission  of  lunacy 
has  been  lately  awarded  and  issued,  and  is  now  in  force, 
and  under  which  said  commission  the  said  C.  D.  was  duly 
found  and  declared  to  be  a  lunatic,  and  your  orator  A.  B. 
appointed  committee  of  his  estates,)  That,  &c. 

(1)  In  the  commencement  of  a  bill  by  a  peer,  the  word  "  Humbly"  is  omitted. 
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By  the  Attorney  General  on  their  behalf. 

Informing,  Showeth  unto  your  Lordship,  Sir  A.  B. 
Knight,  his  Majesty's  Attorney  General  on  behalf  of  C. 
D.  of,  &c.,  a  lunatic,  at  and  by  the  relation  of  E.  F.  of  the 
same  place,  gentleman,  That,  &c. 

In  suits  by  persons  incapable  of  acting  for  themselves. 

Humbly  complaining,  Showeth  unto  your  Lordship, 
your  oratrix  A.  B.  of,  &c.  spinster,  being  deaf  and  dumb, 
by  C.  D.  of,  &c.  yeoman,  her  next  friend,  That,  &c. 

Where  the  Lord  Chancellor  is  a  defendant. 

To  the  King's  most  excellent  Majesty,  in  his  High 
Court  of  Chancery — Most  humbly  complaining,  Show  unto 
your  Majesty,  your  Majesty's  most  dutiful  and  loyal  sub- 
jects and  orators,  That,  &c. 
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In  suits  against  bodies  politic  and  corporate,  married  women,  with 
their  husbands,  idiots,  and  lunatics,  with  their  committees,  and 
in  all  other  cases  by  praying  process  of  subpoena. 

May  it  please  your  Lordship  to  grant  unto  your  orator 
*his  Majesty's  most  gracious  writ  or  writs  of  [  *555  ] 
subpoena,  to  be  directed  to  the  said  (mayor,  bailiffs,  and 
commonalty  of  the  city  of  A.)  or  (A.  B.  and  C.  his  wife) 
or  (E.  F.  the  lunatic,  and  G.  H.  his  said  committee)  or 
(I.  K.  and  L.  M.)  [as  the  case  may  be]  and  to  the  confe- 
derates when  discovered,  thereby  commanding  them,  and 
every  of  them,  at  a  certain  day,  and  under  a  pain  to  be 
therein  limited,  personally  to  be  and  appear  before  your 
Lordship  in  this  honourable  Court ;  and  then  and  there 
full,  true,  direct,  and  perfect  answer  make  to  all  and 
singular  the  premises,  and  further  to  stand  to,  perform, 
and  abide  such  further  order,  direction,  [and  decree(l)] 
therein,  as  to  your  Lordship  shall  seem  meet,  and  your 
orator  shall  ever  pray,  &c. 

(1)  In  bills  for  discovery  merely,  bills  to  perpetuate  testimony,  and  all  other 
to'here  no  decree  is  necessary,  these  words  are  of  course  omitted* 
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When  the  Attorney  General  and  others  file  an  information. 

May  it  please  your  Lordship  to  grant  unto  his  Majesty's 
Attorney  General  and  your  orators  his  Majesty's  most 
gracious  writ,  &c. 

In  suits  against  the  King's  Attorney  General,  or  other  officer  of  the 
crown,  where  fie  is  a  defendant  as  such. 

May  it  please  your  Lordship,  that  his  Majesty's  said 
Attorney  General,  being  attended  with  a  copy  of  this  bill, 
may  appear  and  put  in  his  answer  thereto,  and  may  stand 
to  and  abide  such  order,  direction,  and  decree  in  the  pre- 
mises as  to  your  Lordship  may  seem  meet,  and  your  ora- 
tor shall  ever  pray,  &c. 

In  suits  against  a  defendant,  who  has  privilege  of  peerage. 

May  it  please  your  Lordship,  to  grant  unto  your  orator 
[  *556  ]  *your  Lordship's  letter  missive,  to  be  directed 
to  the  said  Earl  of  A.  desiring  him  to  appear  to  and 
answer  your  orator's  said  bill,  or  in  default  thereof,  his 
Majesty's  most  gracious  writ  or  writs  of  subpoena,  &c. 

By  praying  an  injunction  to  restrain  proceedings  at  law. 

May  it  please  your  Lordship,  to  grant  to  your  orator, 
not  only  his  Majesty's  most  gracious  writ  or  writs  of 
injunction,  issuing  out  of  and  under  the  seal  of  this  hon- 
ourable Court,  to  be  directed  to  the  said  A.  B.,  to  restrain 
him  from  proceeding  at  law  against  your  orator,  touching 
any  of  the  matters  in  question,  but  also  his  Majesty's  most 
gracious  writ  or  writs  of  subpoena,  &c. 

[If  a  special  injunction,  instead  of  the  words  in  italics, 
use  "  for  the  purposes  aforesaid,"  referring  to  the  prayer 
of  the  bill.] 

By  praying  a  writ  of  ne  exeat  regno. 

May  it  please  your  Lordship,  The  premises  considered, 
to  grant  unto  your  orator,  not  only  his  Majesty's  most 
gracious  writ  or  writs  of  ne  exeat  regno  issuing  out  of,  and 
under  the  seal  of  this  honourable  Court,  to  restrain  the 
said  defendant  C.  D.  from  departing  out  of  the  jurisdiction 
of  this  court ;  but  also  his  Majesty's  most  gracious  writ 
or  writs  of  subpoena,  &c. 
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By  praying  a  writ  of  certiorari. 

May  it  please  your  Lordship,  therefore,  to  grant  unto 
your  orator  a  writ  of  certiorari,  to  be  directed  to  the  said 
Lord  Mayor  of  the  city  of  London,  and  his  brethren  the 
Aldermen  of  the  said  city,  thereby  commanding  them  upon 
the  receipt  of  the  said  writ,  to  certify  and  remove  the  said 
bill,  and  all  proceedings  thereon  into  this  honourable 
Court ;  and  to  stand  to  and  abide  such  order  and  direction 
*as  to  your  Lordship  shall  seem  meet,  and  the  [  *557  ] 
circumstances  of  the  case^require,  and  your  orator  shall 
ever  pray,  &c. 

CONCLUSION  OF  A  BILL  OF  REVIVOR. 

By  praying  subpoena  to  revive  and  answer. 

May  it  please  your  Lordship  to  grant  unto  your  orator 
his  Majesty's  most  gracious  writ  of  subpoena,  to  revive, 
[and  answer]  issuing  out  of  and  under  the  seal  of  this 
honourable  Court,  to  be  directed  to  the  said  E.  F.,  thereby 
commanding  him  at  a  certain  day,  and  under  a  .certain, 
pain  to  be  therein  limited,  personally  to  be  and  appear 
before  your  Lordship  in  this  honourable  Court,  then  and 
there  [to  answer  the  premises  and]  to  show  cause,  if  he 
can,  why  the  said  suit  and  proceedings  therein  had,  should 
not  stand  and  be  revived  against  him,  and  be  in  the  same 

o 

plight  and  condition  as  the  same  were  at  the  time  of  the 
abatement  thereof;  and  farther  to  stand  to,  and  abide 
such  order  and  decree  in  the  premises,  as  to  your  Lord- 
ship shall  seem  meet.  And  your  orator  shall  ever  pray, 
&c. 
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NOTICES  OF  MOTION. 


1.  Notice  of  Motion,  that  the  Service  of  a  Subpoznaon  the  Defen* 
danfs  Attorney  at  Law,  may  be  good  Service  on  the  Defendant. 

In  Chancery. 

Between,  &c. 

Take  notice  that  this  honourable  Court  will  be  moved 
[  *558  ]  *by  Mr.  — ,  before  his  Honour  the  — ,  on  Mon- 
day, the  —  day  of  — ,  or  so  soon  after  as  counsel  can  be 
heard  on  behalf  of  the  above-named  plaintiff.  That  service 
of  a  subpoena  to  compel  the  defendant  to  appear  to  and 
answer  the  plaintiff's  bill  upon  — ,  the  defendant's  attor- 
ney at  law,  may  be  deemed  good  service  on  the  said 
defendant.  Dated,  &c.  Yours,  &c. 

To  Mr.  — .  — ,  plaintiff's  solicitor. 

It  is  not  necessary  now  that  the  name  of  the  counsel 
should  be  inserted  in  the  notice. 

2.  Notice  of  Motion  to  restrain  a  Creditor  from  proceeding  at  Law* 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  A.  B.  of  — ,  may  be  restrained, 
by  the  injunction  of  this  honourable  Court,  from  proceed- 
ing with  the  action  commenced  by  him,  in  his  Majesty's 
Court  of  King's  Bench,  or  from  commencing  or  prosecut- 
ing any  other  action  against  the  said  — ,  touching  his  debt. 
Dated  — . 

To  Mr.  — .  Yours,  &c. 

Defendant's  clerk  in  court. 

3.  Notice  of  Motion  for  a  Special  Injunction. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  an  injunction  may  be  awarded 
against  the  said  defendant,  to  restrain  him,  his  servants, 
workmen,  and  agents,  from  (state  so  much  of  the  prayer 
of  the  bill  as  prays  an  injunction,)  until  the  defendant 
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shall  appear  to  and  fully  answer  the  plaintiff's  bill,  or  this 
Court  make  other  order  to  the  contrary.     Dated,  &c. 
To,  &c.  Yours,  &c. 

*4.  Notice  of  Motion  for  an  Injunction  to  restrain  Tenant  [  *559  ] 
for  Life  from  cutting  Timber. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  an  injunction  may  be  awarded  to 
restrain  the  said  defendant,  H.  B.,  his  servants,  workmen, 
and  agents,  from  cutting  down  any  timber  and  other  trees 
growing  on  the  estate  in  question,  which  are  planted  or 
growing  there  for  the  protection  or  shelter  of  the  several 
mansion-houses,  belonging  to  the  said  estate,  or  for  the 
ornament  of  the  said  houses,  or  which  grow  in  lines,  walks, 
vistas,  or  otherwise,  for  the  ornament  of  the  said  houses, 
or  of  the  garden,  or  parks,  or  pleasure  grounds,  thereunto 
belonging,  and  that  the  said  injunction  may  also  extend 
to  restrain  the  said  defendant,  his  servants,  workmen,  or 
agents,  from  cutting  down  any  timber,  or  other  trees, 
except  at  seasonable  times,  and  in  a  husbandlike  manner, 
and  also  from  cutting  down  saplings  and  young  trees,  not 
fit  to  be  cut  as  and  for  the  purpose  of  timber,  until,  &c. 
Dated,  &c. 

To,  &c.  Yours,  &c. 

5.  Notice  of  Motion  to  extend  the  Common  Injunction  to  stay  Trial, 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  the  injunction  awarded  in  this 
cause  against  the  defendant,  to  restrain  him  from  proceed- 
ing at  law  against  the  plaintiff,  may  be  extended  to  stay 
trial.  Dated,  &c. 

To,  &c.  Yours,  &c. 

*6.  Notice  of  Motion  to  dissolve  a  Special  Injunction.    [  *560  ] 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  the  injunction  awarded  in  this 
cause,  against  — ,  to,  &c.  (state  the  object  of  the  injunc- 
tion) may  be  dissolved.  Dated,  &c. 

To,  &c.  Yours,  &c. 
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7.  Notice  of  Motion  to  dissolve  Injunction,  if  Plaintiff"  does  not  Jile 
a  Bill  of  Revivor  in  a  Fortnight. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  the  plaintiff  may,  in  a  fortnight 
after  notice  hereof,  file  a  bill  of  revivor  in  this  cause,  or  in 
default  thereof,  that  the  injunction  awarded  in  this  cause, 
whereby,  &c.  (state  object  of  the  injunction)  may  be 
dissolved,  as  against  the  defendant.  Dated,  &c. 

To,  &c.  Yours,  &c. 

8.  Notice  of  Motion  to  produce  Books,  fyc. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  may,  within  —  days  after  service 
hereof,  produce  and  leave  in  the  hands  of  his  clerk  in 
court,  the  several  deeds,  papers,  and  writings  admitted  by 
his  answer  in  this  cause,  and  the  schedules  thereto,  to  be 
in  his  custody,  possession,  or  power ;  and  that  the  plain- 
tin  may  have  liberty  to  inspect  and  take  copies  of  the 
same,  and  that  the  defendant's  clerk  in  court  may  be 
ordered  to  attend  with  the  same  before  the  examiner,  or 
at  the  hearing  of  this  cause.  Dated,  &c. 

To,  &c.  Yours,  &c. 

[  *561  ]  *9.  Notice  of  Motion  to  dismiss  for  want  of  Prosecution. 

In  Chancery. 

Between,  &c. 

Take  notice  that  this  honourable  Court  will  be  moved 
before  — ,  on  —  next,  the  —  day  of  —  instant,  or  so  soon 
after  as  counsel  can  be  heard,  by  Mr.  — ,  of  counsel  for 
the  above-named  defendants,  that  the  plaintiff's  bill  may 
stand  dismissed  out  of  this  court  as  against  them  for  want 
of  prosecution,  with  costs,  to  be  taxed  by  one  of  the  Mas- 
ters of  this  honourable  Court.  Dated,  &c. 

To,  &c.  Yours,  &c. 

10.  Notice  of  Motion  to  transfer  Stock. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  the  defendant  may  be  ordered, 
on  or  before  the  —  day  of  — ,  to  transfer  into  the  name, 
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and  with  the  privity  of  the  Accountant-general,  in  trust  in 
this  cause  — /.  (describe  stock)  admitted  by  the  defend- 
ant's answer,  filed  in  this  cause  on  the  —  day  of  — ,  to 
be  standing  in  his  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  and  that  he  may  pay 
all  dividends  now  due,  or  to  accrue  due  thereon,  previous 
to  the  said  transfer  into  the  name,  and  with  the  privity, 
&c.  (as  before.)  And  that  the  same  when  so  paid  in  may 
be  laid  out,  together  with  all  accumulations  thereof,  in  the 
purchase  of  3  per  cent,  consolidated  bank  annuities,  in 
trust  in  this  cause.  Dated,  &c. 

To,  &c.  Yours,  &c. 

*11.  Notice  of  Motion  for  the  Defendant  to  be  ordered  to  [  *562  ] 
pay  Money  into  Court. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  the  above-named  defendant  may 
be  ordered  on  or  before  the  —  day  of  — ,  to  pay  into  the 
name  and  with  the  privity  of  the  Accountant-general,  in 
trust  in  this  cause,  the  sum  of  — /.,  admitted  by  the  answer 
of  the  said  defendant,  filed  in  this  cause  on  the  —  day  of 
— ,  to  be  due  from  him,  and  that  the  same,  when  paid  in, 
together  with  all  accumulations  of  dividends  thereon,  may 
be  from  time  to  time  invested  in  the  purchase  of  Bank  3 
per  cent,  annuities,  in  trust  in  this  cause.  Dated,  &c. 

To,  &c.  Yours,  &c. 

12.  Notice  of  Motion  to  commit  the  Defendant,  and  to  examine  him 
viva  voce  before  the  Master,  his  third  answer  being  reported 
insufficient. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  the  said  defendant  may  be  exa- 
mined upon  interrogatories  before  the  said  Master,  to  the 
points  wherein  the  said  defendant's  answers  are  reported 
insufficient.  And  that  he  may  stand  committed  to  his 
Majesty's  prison  of  the  Fleet,  until  he  shall  perfectly 
answer  the  said  interrogatories,  or  this  Court  make  other 
order  to  the  contrary.  Dated,  &c. 

To,  &c.  Yours,  &c. 

42* 
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*13.  Notice  of  Motion  to  discharge  a  Pauper  Defendant,  who  is  a 
prisoner  in  the  Fleet,  (he  having  answered,)  and  for  Payment 
of  Costs  out  of  Suitor's  Fund. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  an  application  will  be  made  to 

the at  the  sittings  of  the  Court,  on ,  the day 

of ,  or  so  soon,  &c.  that  the  defendant  may  be  forth- 
with discharged  from  the  Fleet  Prison,  as  to  this  suit,  having 

answered  the  plaintiff's  bill ;  and  that  the  sum  of /., 

being  the  costs  of  his  contempt,  may  be  ordered  to  be  paid 
by  the  Accountant-general  of  this  honourable  Court  to 

Mr. ,  the  plaintiff's  solicitor,  out  of  the  moneys  or 

cash  in  his  hands,  or  standing  in  his  name  on  *an  account 
entitled,  "  An  account  of  moneys  placed  out  for  the  benefit 
and  better  security  of  the  suitors  of  the  High  Court  of 
Chancery,  pursuant  to  the  statute  in  that  case  made  and 
provided,"  or  that  such  other  order  may  be  made,  as  to 
your shall  seem  meet.  Dated,  &c. 

To,  &c.  Yours,  &c. 

14.  Notice  of  Motion  to  dissolve  an  Injunction  where  Suit  is  defec- 
tive by  Bankruptcy. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  the  plaintiff  may,  in  a  fortnight 
after  notice  hereof,  file  a  supplemental  bill,  in  the  nature 
of  a  bill  of  revivor,  in  this  Court,  against  the  said  — ,  and 
— ,  the  assignee  of  the  said  — ,  or,  in  default  thereof,  that 
the  injunction  awarded  in  this  cause  against  — ,  whereby 
&c.  (state  object  of  injunction)  may  be  dissolved  as  against 
the  said  — .  Dated,  &c. 

To,  &c.  Yours,  &c. 

[  *564  ]  15.  *Notice  of  Motion  that  a  Creditor  may  be  at  liberty 
to  file  a  supplemental  Bill,  if  the  Representatives  of  the  deceased 
Plaintiff1  do  not  revive  within  a  limited  time, 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  —  of  — ,  one  of  the  creditors  of 
— ,  the  testator  in  the  pleadings  of  this  cause  named,  and 
who  has  proved  his  debt  before  the  Master  to  whom  this 
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cause  stands  referred,  may  be  at  liberty  to  file  a  supple- 
mental bill  against  the  above  named  defendants,  if  the 
representatives  of  the  deceased  plaintiffs  do  not  file  a  bill 
of  revivor  within  a  fortnight  after  notice  hereof.  Dated,  &c. 
To,  &c.  Yours,  &c. 

16.  Notice  of  Motion  to  exhibit  further  Interrogatories  before  Com- 
missioners for  the  Examination  of  Witnesses. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  the  said  plaintiff  may  be  at  liberty 
to  exhibit  certain  farther  interrogatories  before  the  com- 
missioners for  the  examination  of  witnesses,  now  in  exami- 
nation under  the  commission  issued  in  this  cause,  and 
to  examine  witnesses  upon  such  further  interrogatories 
notwithstanding  any  of  such  witnesses  may  have  been 
already  examined  upon  the  original  interrogatories  exhibit- 
ed under  the  said  commission.  Dated,  &c. 

To,  &c.  Yours,  &c. 

17.  Notice  of  Motion  to  add  an  Interrogatory. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  —  may  be  at  liberty  to  add  an 
interrogatory  to  those  already  exhibited  on  the  [  *565  ] 
commission  issued  in  this  cause.  Dated,  &c. 

To,  &c.  Yours,  &c. 

18.  Notice  of  Motion  to  deliver  Deeds,  Papers,  and  Writings  out  of 
the  Master's  Office,  or  out  of  the  Hands  of  the  Clerk  in  Court. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  the  several  deeds,  papers,  and 
writings  brought  before  and  left  with  the  said  Master,  or 
clerk  in  court,  by  the  said  — ,  may  be  delivered  out  to  the 
said  — .  Dated,  &c. 

To,  &c.  Yours,  &c. 

19.  Notice  of  Motion  to  be  examined  pro  interesse  suo. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  —  may  be  at  liberty  to  come  in 
before  Mr.  — ,  one  of  the  Masters,  &c.,  and  that  he  may 
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be  examined  as  to  his  interest  in  the  said  lands  and  tene- 
ments in  —  within  the  manor  of  — ,  in  the  county  of  — . 
And  for  that  purpose  that  the  plaintiffs  may,  within  a  fort- 
night, exhibit  interrogatories  for  the  examination  of  — . 
Dated,  &c. 

To,  &c.  Yours,  &c. 

20.  Notice  of  Motion  to  publish  Depositions  dc  bene  esse. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  the  depositions  of  — ,  who  was 
examined  as  a  witness  de  bene  esse  in  this  cause,  may  be 
forthwith  published.  Dated,  &c. 

To,  &c.  Yours,  &c. 

[  *566  ]  *21.  Notice  of  Motion  to  publish  and  use  Depositions  under 
Suit,  to  perpetuate. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  the  depositions  of  witnesses 
taken  in  this  cause  may  be  published,  and  that  the  —  may 
use  the  same  on  his  behalf,  on  the  trial  of  an  action  now 
depending  in  his  Majesty's  Court  of  — ,  between,  &c. 
Dated,  &c. 

To,  &c.  Yours,  &c. 

22.  Notice  of  Motion  for  a  Creditor  to  prosecute  a  Suit. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  A.  B.,  of  — ,  a  creditor  of,  &c., 
may  be  at  liberty  to  prosecute  this  suit ;  and  that  the  soli- 
citors for  the  parties  do  give  notice  to  Mr.  — ,  as  the  cre- 
ditor's clerk  in  court,  of  all  proceedings  that  may  be  taken 
by  them  before  the  Master  in  this  cause.  Dated,  &c. 

To,  &c.  Yours,  &c. 

23.  Notice  of  Motion  as  to  the  propriety  of  prosecuting  a  Suit. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  —  that  it  be  referred  to  the  Master 
to  inquire  whether  it  will  be  for  the  benefit  of  the  persons 
interested  in  the  testator's  real  and  personal  estate,  to 
commence  a  suit  or  suits  in  the  East  Indies,  against  such 
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personal  representative  of  the  said  — ,  or  against  any  other 
person  or  persons,  for  recovery  of  any  such  part  of  the 
testator's  personal  estate,  and  the  rents  of  his  real  estate, 
as  now  remain  outstanding.  Dated,  &c. 

To,  &c.  Yours,  &c. 

*Notice  of  Motion  to  pay  in  Purchase  Money,  and  be  let  [  *567  ] 
into  Possession. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  — ,  the  purchaser  of  the  premises 
comprised  in  lot  —  of  the  estates  in  question  in  this  cause, 
may  be  at  liberty  on  or  before  the  —  day  of  —  to  pay  the 
sum  of  — /.  into  the  Bank,  in  the  name  and  with  the  privity 
of  the  Accountant-general  of  this  Court,  in  trust  in  this 
cause ;  and  that  thereupon  he  may  be  let  into  possession 
of  the  estate  comprised  in  the  said  lot,  and  into  the  receipt 
of  the  rents  and  profits  thereof  from  —  last,  (the  quarter 
day  preceding  the  payment  is  the  time  allowed  by  the 
Court) ;  and  that  the  said  purchase-money,  when  paid  in, 
may  not  be  paid  out  without  notice  to  him.  Dated,  &c. 

To,  &c.  Yours,  &c. 

25.  Notice  of  Motion  as  to  whether  Purchaser  entitled  to  Compensa- 
tion. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  it  may  be  referred  to  the  Master 
in  rotation,  or  to  whom  this  cause  stands  referred,  to 
inquire  whether,  under  all  the  circumstances  of  the  case, 
the  purchaser  is  entitled  to  any  and  what  allowance  in 
respect  of  the  condition  of  the  buildings  on  the  premises 
in  question  not  being  accurately  described  in  the  particu- 
lars of  sale.  Dated,  &c. 

To,  &c.  Yours,  &c. 

*26.  Reference  as  to  Title.  [  *568  ] 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  it  may  be  referred  to  one  of  the 
Masters,  &c.  of  this  Court,  to  inquire  whether  the  plaintiff 
can  make  a  good  title  to  the  premises  in  question,  and  if 
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so,  whether  such  title  was  shown  prior  to  the  filing  of  this 
bill.     Dated,  &c. 

To,  &c.  Yours,  &c. 

27.  Notice  of  Motion  for  Reserved  Biddings. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.,  that  the  Master  may  be  at  liberty  to 
fix  one  reserved  bidding  for  the  said  estates,  if  sold  entire, 
or  if  sold  in  lots,  one  bidding  for  each  lot ;  and  that  the 
said  reserved  bidding  may  be  made  one  of  the  conditions 
of  sale  under  which  the  said  lot  or  lots  shall  be  sold;(l) 
and  in  order  that  the  said  Master  may  form  his  judgment 
as  to  such  reserved  bidding,  that  the  parties  may  be  at 
liberty  to  carry  in  before  the  said  Master  such  proceedings 
as  they  may  think  fit,  with  liberty  for  the  said  Master  to 
use  his  discretion  as  to  communicating  such  reserved 
bidding  to  the  parties,  or  either  of  them,  or  their  solici- 
tors :  and  that  the  said  Master  may  upon  such  sale  put 
under  a  sealed  cover,  and  deliver  to  the  person  appointed 
to  sell,  a  note  or  notes,  in  writing,  of  the  sum  or  sums  at 
which  he  shall  so  fix  such  reserved  bidding  previous  to  the 
sale  of  the  said  estates,  or  each  lot  in  case  the  same  shall 
be  put  up  in  lots  to  sale ;  and  in  case  no  person  or  persons 
[  *569  ]  shall  bid  a  higher  price  or  *sum  than  the  sum  or 
sums  mentioned  in  such  notes  and  writings  respectively, 
that  the  Master  or  the  person  or  persons  appointed  by  him 
to  sell  the  said  estates,  may  declare  at  the  said  sale  that 
the  same  are  not  sold,  but  have  been  bought  in  on  account 
of  the  persons  interested  in  and  entitled  to  the  said  estates. 
Dated,  &c. 

To,  &c.  Yours,  &c. 

28.  Notice  of  Motion  that  Purchaser  may  be  ordered  to  pay  in  his 

Purchase  Money, 
In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  — ,  of  — ,  who  has  been  reported 
by  the  Master  to  be  purchaser  of  the  premises  comprised 
in  lot  —  of  the  estate  in  question  in  this  cause,  at  the  sum 
of  — /.,  may  be  ordered  on  or  before  the  —  day  of  — ,  to 

(1)  There  appears  no  objection  to  the  notice  finishing  here,  if"  with  the  usual  direcv 
tiona"  is  added,  but  I  have  prepared  it  in  the  terms  of  the  Order. 
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pay  into  the  Bank,  in  the  name,  and  with  the  privity  of, 
the  accountant-general,  in  trust  in  this  cause,  the  said 
sum  of — /.  Dated,  &c. 

To,  &c.  Yours,  &c. 

If  not  paid  in,  the  next  motion  is,  that  he  may  pay  in 
within  four  days  after  service,  or  stand  committed.  The 
motion  may  also  ask,  that  when  paid  in,  the  same  may  be 
laid  out. 

29.  Notice  of  Motion  to  open  Biddings,  and  refer  it  back  to  the 
Master  to  allow  of  a  better  Purchaser. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  A.  B.  of,  &c.  may  be  at  liberty 
to  open  the  biddings  as  to  lot  — ,  upon  an  advance  of  — /. 
upon  the  sum  of  — /.  (the  amount  for  which  the  said  lot 
was  sold),  upon  payment  of  the  purchaser's  costs,  charges, 
*and  expenses  of,  and  occasioned  by  his  said  [  *570  ] 
bidding,  and  that  thereupon  it  may  be  referred  back  to 
the  Master  to  allow  a  better  purchaser  of  the  premises 
comprised  in  the  said  lot.  Dated,  &c. 

To,  &c.  Yours,  &c. 

30.  Notice  of  Motion  to  appoint  a  Receiver. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  it  may  be  referred  to  the  Master 
to  appoint  a  fit  and  proper  person  to  receive  the  rents 
and  profits  of  the  freehold  estates  in  the  pleadings  of  this 
cause  mentioned,  and  to  allow  him  a  salary  for  his  care 
and  pains,  the  person  so  to  be  appointed  first  giving 
security  to  be  approved  of  by  the  Master,  duly  to  account 
for,  and  to  pay  what  he  shall  receive,  and  that  the  tenants 
may  attorn  and  pay  their  rents  in  arrear,  and  their  grow- 
ing rents  to  such  receiver ;  and  that  he  may  be  at  liberty 
to  manage,  as  well  as  set  and  let  the  said  estate  with  the 
approbation  of  the  said  Master,  and  that  he  may  pass  his 
accounts,  and  pay  in  his  balances  from  time  to  time,  as 
the  said  Master  shall  direct,  and  that  the  same,  when  paid 
in,  may  be  laid  out.  Dated,  &c. 

To,  &c.  Yours,  &c, 
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31.  Notice  of  Motion  that  Receiver  be  discharged  upon  payment  of 

his  Balance  into  Court. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  A.  B.,  the  present  receiver  of  — 
may  be  discharged,  and  that  he  may  pass  his  accounts 
before  the  said  Master,  and  pay  the  balance  thereof  into 
the  Bank,  with  the  privity  of  the  accountant-general  of 
this  Court,  to  be  placed  to  the  credit  of  this  cause,  subject 
[  *571  ]  to  *the  further  order  of  this  Court ;  and  upon 
payment  of  the  said  balance  into  the  Bank,  that  the 
recognizance  entered  into  by  the  said  A.  B.,  together  with 
—  and  — ,  his  sureties,  may  be  vacated,  and  for  that 
purpose  that  the  proper  officer  may  attend  with  the 
record  of  the  said  recognizance.  Dated,  &c. 

To,  &c.  Yours,  &c. 

32.  Notice  of  Motion  to  make  an  Agreement  to  refer  to  Arbitration 

an  Order  of  Court. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  the  agreement  bearing  date,  &c. 
and  made  between,  &c.  whereby  it  was  referred,  &c.  may 
be  made  an  order  of  this  Court,  to  be  observed  and  per- 
formed by  the  parties  thereto,  according  to  the  tenor  and 
true  meaning  thereof.  Dated,  &c. 

To,  &c.  Yours,  &c. 

33.  Notice  of  Motion  to  enlarge  Time  for  the  Arbitrators  to  make 

their  Award. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  the  time  for  the  arbitrators  to 
make  their  award  may  be  enlarged  from  the  —  day  of  — , 
to  the  —  day  of  — .  Dated,  &c. 

To,  &c.  Yours,  &c. 

34.  Notice  of  Motion  to  make  Award  an  Order  of  Court. 

In  Chancery. 

Between,  &c. 

Take  notice,  &c.  that  the  award  of  —  and  — ,  bearing 
date,  &c.  and  made  between,  &c.  may  be  made  an  order 
[  *572  ]  *of  this  Court,  to  be  observed  and  performed  by 
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all  parties  thereto,  according  to  the  tenor  and  true  mean- 
ing thereof.(l)     Dated,  &c.  Yours,  &c. 
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A  PETITION  is  prepared  and  addressed  in  the  following 
form : — 

Between  A.  B.  and  others,  Plaintiffs. 

C.  D.  and  another,  Defendants. 
To  the  Right  Honourable  the  Lord  High  Chancellor  (2) 

of  Great  Britain. 

[If  to  the  Master  of  the  Rolls,] 

To  the  Right  Honourable  the  Master  of  the  Rolls. 

The  humble  Petition  of  the  above  named  plaintiff,  (or, 

above  named  defendant,) 
Showeth, 

That,  &c.  (put  the  statement).  Then  follows  the 
prayer. 

Your  petitioner  therefore  humbly  prays  that,  &c. 

It  is  sufficient  in  the  title  to  name  the  first  plaintiff  on 
the  record,  and  if  there  be  only  two  plaintiffs,  add  "  and 
*another ;"  if  more  than  two,  add  "  and  others."  [  *573  ] 
If  the  plaintiff  presents  the  petition,  or  if  it  be  presented 
by  the  first  named  defendant  on  the  record,  either  severally 
or  jointly  with  the  other  defendant,  it  is  sufficient  to  name 
such  first  defendant,  and  add,  "  and  another,"  or,  "  and 
others,"  as  the  case  may  be ;  but  if  the  petition  is  pre- 
sented by  any  defendant  or  defendants  other  than  the 
first  named,  the  name  or  names  of  such  petitioner  or 
petitioners  should  be  inserted  in  the  title ;  and  if  there  be 
another,  or  other  defendants,  then  should  be  added  after 
the  name  of  the  petitioners,  "  and  another,"  or,  "  and 
others." 

(1)  If  the  award  direct  costs  to  be  taxed  and  paid,  they  should  be  asked  by  the 
motion. 

(2)  Petitions  intended  to  be  heard  before  the  Vice  Chancellor  are  presented  to  the 
Lord  Chancellor. 
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1.  Petition  for  liberty  to  prosecute  in  Forma  Pauperis. 

In  Chancery. 

Between  A.  B.  and  others,  Plaintiffs, 

C.  D.  and  another,  Defendants. 
To  the  Right  Honourable  the  Master  of  the  Rolls. 
The  humble  Petition   of  the   above  named   Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill  against  —  setting 
forth,  &c.  and  praying  (state  very  briefly  the  purport 
of  the  bill) ;  that  your  petitioner  is  not  worth  5/.  his 
wearing  apparel  and  the  subject-matter  of  this  suit 
excepted. 

Your  petitioner  therefore  humbly  prays  your  Honour 
that  he  may  be  at  liberty  to  prosecute  this  suit  in 
forma  pauperis ;  and  that  — ,  who  has  signed  this 
petition,  signifying  your  petitioner's  just  cause  of 
suit,  may  be  assigned  for  his  counsel ;  and  that  your 
petitioner  may  have  a  Six  Clerk  assigned  to  him. 

And  your  petitioner,  &c. 

[  *574  ]  *The  plaintiff's  counsel  who  draws  the  bill 
signs  a  certificate  at  the  foot  of  the  petition,  that  the 
petitioner  has  just  cause  of  suit.  The  petition  is  supported 
by  an  affidavit  of  poverty.  The  name  of  the  Six  Clerk 
is  inserted  in  the  order  by  the  secretary  of  the  Master  of 
the  Rolls. 

2.  Petition  to  defend  in  Forma  Pauperis. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  Humble  Petition  of  the  Defendant, 
Showeth, 

That  the  plaintiff  hath  filed  his  bill  against  your  peti- 
tioner ;  that  your  petitioner  is  not  worth  5/.  his  wearing 
apparel  and  the  subject-matter  of  this  suit  excepted. 
Your  petitioner  therefore,  &c.  that  he  may  be  at  liberty 
to  defend  this  suit  in  forma  pauperis,  and  that   he 
may  have  a  counsel   and  a  Six  Clerk  assigned  to 
him.  And  your  petitioner,  &c. 

The  petition  is  supported  by  an  affidavit  of  poverty* 
The  name  of  counsel  and  of  the  Six  Clerk  is  inserted 
in  the  order  by  the  secretary* 
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3.  Petition  for  Time  to  answer  a  Cross  Bill  offer  the  Defendant 

shall  have  answered  the  Original  Bill. 

In  Chancery. 

Between,  (1)  &c.  and 
Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  petition  of  the  Defendant, 
Showeth, 

That  your  petitioner  filed  his  original  bill  against 
*the  above  named  — ,  who  appeared  thereto,  [  *575  ] 
but  has  not  answered  the  same,  but  has  filed  a  cross  bill 
against  your  petitioner. 

Your  petitioner  therefore  prays  that  he  may  have  a 
month's  time  to  put  in  his  answer  to  the  said  cross 
bill  after  the  said  — ,  the  defendant  in  the  said  ori- 
ginal cause,  shall  have  put  in  his  answer  to  the 
original  bill.  And  your  petitioner,  &c. 

It  appears  this  petition  may  be  presented  any  time 
before  the  answer  to  the  original  bill,  and  although  the 
defendant  to  the  cross  bill  has  taken  his  full  time  to 
answer. 

4.  Petition  by  a  Defendant  for  a  Commission  to  assign  a  Guardian 

to  a  Person  of  unsound  mind. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  defendant, 
Showeth, 

That  the  defendant  is  a  person  of  unsound  mind,  and 
incapable  of  taking  care  of  his  own  affairs,  or  of  under- 
standing the  purport  of  a  bill  in  Chancery,  or  putting  in  an 
answer  thereto.(2) 

Your  petitioner  therefore  prays  that  he  may  have  a 
commission  directed  to  certain  commissioners,  to  be 
therein  named,  to  appoint  your  petitioner  a  guardian 
by  whom  he  may  answer  the  plaintiff's  bill,  and 
defend  this  suit. 

And  your  petitioner,  &c. 
*This  petition  is  supported  by  an  affidavit  of  [  *576  ] 

(1)  This  petition  is  intituled  in  both  the  original  and  the  cross  cause. 

(2)  The  statement  is  varied  according  to  the  facts. 
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a  medical  man,  or  other  competent  person.  In  all  cases, 
whether  the  defendant  of  unsound  mind  reside  in  or  twenty 
miles  from  London,  a  commission  is  necessary. 

5.  Petition  to  assign  a  Guardian  to  a  Lunatic  Defendant  where  his 

Committee  is  interested. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Defendant, 
Showeth, 

That  a  bill  has  been  filed  against  your  petitioner  and 
his  committee;  that  your  petitioner  has  been  found  a 
lunatic  ;  and  that  your  petitioner's  committee,  the  defend- 
ant C.  D.,  is  an  interested  party  in  the  above  suit. 

Your  petitioner,  therefore,  &c.  that  a  commission  may 
issue,  directed  to  certain  commissioners,  to  be  therein 
named,  to  appoint  your  petitioner  a  guardian,  by 
whom  he  may  answer  the  plaintiff's  bill,  and  defend 
this  suit. 

And  your  petitioner,  &c. 

6.  Petition  for  a  Commission  to  assign  a  Guardian  to  an  Infant 

Defendant. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  petition  of  the  Defendant, 
Showeth, 

That  the  plaintiff  having  filed  his  bill  against  your 
petitioner,  he  appeared  thereto,  and  is  preparing  to 
[  *577  ]  *answer  the  same  j  that  your  petitioner  lives  at 
— ,  and  is  an  infant. 

Your  petitioner  therefore,  &c.,  that  a  commission  may 
issue,  directed  to  certain  commissioners,  to  be  therein 
named,  to  call  your  petitioner  before  them,  to  choose 
him  a  guardian  by  whom  he  may  answer  the  plain- 
tiff's bill,  and  defend  this  suit ;  and  that  such  guar- 
dian so  to  be  chosen  may  stand  assigned  by  this 
Court. 

And  your  petitioner,  &c. 

This  petition  is  only  necessary  where  the  defendant  is 
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living  twenty  miles  from  London.  If  he  resides,  or  is  in, 
or  within  twenty  miles  from  London,  the  guardian  is 
assigned  in  open  Court. 

7.  Petition  to  discharge  a  Defendant  out  of  Custody. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Defendant, 
Showeth, 

That  the  plaintiff  having  filed  his  bill  against  your  peti- 
tioner, he  appeared  thereto.  That  your  petitioner  being 
in  contempt  for  want  of  his  answer,  an  attachment  was 
issued  against  him,  and  your  petitioner  was  taken  thereon 
(or  gave  bail)  :  that  your  petitioner  has  filed  his  answer, 
and  is  willing  to  pay  the  costs  of  his  contempt. 

Your  petitioner,  therefore,  &c.,  that  your  petitioner 
upon  his  paying  or  tendering  his  costs  of  contempt, 
may  be  discharged  out  of  the  custody  of  — ,  as  to  his 
said  contempt. 

And  your  petitioner,  &c. 

*If  detained  by  the  messenger,  an  habeas  [  *57  ] 
corpus,  the  serjeant-at-arms,  or  a  commission  of  rebellion, 
the  petition  should  pray  that  the  costs  may  be  taxed  by 
the  Master.  If  in  custody  for  want  of  appearance  no 
order  is  necessary,  but  the  clerk  in  court  for  the  plaintiff 
gives  the  discharge. 

4 

8.  Petition  to  examine  a  Witness  de  bene  esse. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  hath  exhibited  his  bill  in  this  Court 
against  the  defendant,  to  which  the  said  defendant  hath 
appeared  accordingly.     That  A.  B.,  of,  — ,  &c.,  is  of  the 
age  of  seventy  and  upwards,  and  a  material  witness  for 
your  petitioner  (vary  facts  according  to  affidavit.) 
Your  petitioner,  therefore,  &c.,  that  the  plaintiff  may 
be  at  liberty  to  examine  the  said  A.  B.  as  a  witness 
43* 
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for  him  in  this  cause  de  bene  esse,  (if  witness  resides 
twenty  miles  from  London),  and  that  he  may  have  a 
commission  for  that  purpose. 

And  your  petitioner,  &c. 

If  the  defendant  has  not  appeared,  the  Six  Clerks'  certi- 
ficate of  bill  filed  will  be  necessary.  To  support  this  peti- 
tion, an  affidavit  must  state,  that  the  evidence  of  the 
witness  is  material,  and  either  that  the  witness  is  above 
seventy  years ;  or  the  only  witness,  or  in  a  dangerous 
state  of  health. 

[  *579  ]  *9.  Petition  to  dissolve  an  Injunction  nisi  upon  the  coming 

in  of  the  Defendant's  Answer. 
In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Defendant, 
Showeth, 

That  the  plaintiff  obtained  an  injunction  for  stay  of  your 
petitioner's  proceedings  at  law,  till  answer  and  other  order 
to  the  contrary.  That  your  petitioner  hath  since  put  in 
his  answer  to  the  plaintiff's  bill,  and  thereby  denied  the 
whole  equity  thereof. 

Your  petitioner,  therefore,  &c.  that  the  said  injunction 
may  be  dissolved,  unless  the  plaintiff,  his  clerk  in 
court  having  notice  thereof,  shall  on  the  —  day  of 
—  show  unto  this  court  good  cause  to  the  contrary. 

And  your  petitioner,  &c. 

Two  clear  days'  notice  is  sufficient — 23  N.  O. ;  but  the 
day  to  show  cause  must  be  a  motion  day.  The  order 
must  be  made  absolute  by  motion. 

10.  Petition  for  Clerk  in  Court  to  attend  with  Record  of  the  Plain- 
tiff's Bill,  and  the  Defendant's  Answer,  at  a  Trial  of  an  Indict- 
ment of  the  Defendant  for  Perjury  in  his  Answer. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  drc. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  intends  to  prefer  a  bill  of  indict- 
ment against  the  defendant,  for  perjury  in  his  answer  to 
[  *580  ]  *the  Grand  Jury  of  — ;  that  your  petitioner  is 
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advised  it  will  be  necessary  to  have  the  record  of  his  bill, 
and  the  defendant's  answer  produced  before  the  said  jury, 
and  also  at  the  trial  of  the  said  indictment. 

Your  petitioner,  therefore,  &c.  that  your  petitioner's 
clerk  in  court  may  attend  the  said  jury  with  the 
record  of  his  bill,  and  the  defendant's  answer ;  and 
also  at  the  trial  of  the  said  indictment,  in  case  the 
said  bill  shall  be  found. 

And  your  petitioner,  &c. 

Records  of  bills  and  answers  are  only  allowed  to  be 
produced  in  courts  of  law  in  criminal  matters,  or  where 
proof  of  the  defendant's  handwriting  is  necessary. 

11.  Petition  by  a  Plaintiff  to  take  the  Answer  of  a  Defendant  with- 
out Oath,  (or  without  Oath  or  Signature.) 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill  against  the  defendant, 
who  appeared  thereto,  and  is  preparing  his  answer ;  that 
your  petitioner  is  willing  to  take  the  same  without  oath, 
(or,  without  oath  and  signature). 

Your  petitioner  therefore,  &c.  that  the  said  defendant 
may  be  at  liberty  to  put  in  his  answer  to  your  peti- 
tioner's bill ;  (if  to  a  bill  of  revivor,  or  to  a  supple- 
mental bill,  state  so),  without  oath,  (or  without  oath 
and  signature.) 

And  your  petitioner,  &c. 

*If  the  defendant  is  a  peer,  state  the  same  in  [  *581  ] 
petition,  and  instead  of  without  oath,  "  without  his  attes- 
tation upon  honour."  If  a  peer  and  commoner  are  defen- 
dants, one  petition  is  presented,  praying  that  the  said 
defendant,  A.  B.  (the  peer)  may  be  at  liberty  to  put  in  his 
answer  to  the  plaintiff's  bill  without  his  attestation  upon 
honour ;  and  that  the  said  other  defendants  (commoners) 
may  be  at  liberty  to  put  in  their  answer  to  the  plaintiff's 
bill  without  oath. 

The  petition  to  take  answer  without  oath  should  be 
presented  by  the  plaintiff,  as  the  order  is  then  drawn  up 
without  any  consent.  If  presented  by  the  defendant,  the 
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consent  of  the  plaintiff's  clerk  in  court  must  be  signed  to 
the  petition  before  it  is  taken  to  the  secretary  of  the  Mas- 
ter of  the  Rolls.  If  without  oath  or  signature  it  may  be 
presented  by  either  plaintiff  or  defendant.  If  presented 
by  the  plaintiff,  the  defendant  procures  the  consent  of  his 
clerk  in  court,  to  obtain  which  he  must  leave  the  answer 
for  his  perusal.  If  the  same  contains  no  admissions  pre- 
judicial to  the  defendant,  the  clerk  in  court  signs  this  con- 
sent. If  presented  by  the  defendant,  the  plaintiff  procures 
the  consent  of  his  clerk  in  court,  who  will  sign  the  same, 
without  perusing  the  answer,  upon  being  instructed  by  his 
client  the  plaintiff's  solicitor. 

12.  Petition  by  a  Plaintiff  to  take  the  Answer  of  an  Infant  without 
the  Oath  (or  without  the  Oath  and  Signature)  of  his  or  her  Guar- 
dian. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill  against  the  defendant, 
who  appeared  thereto,  and  is  preparing  his  answer ;  that 
[  *5S2  ]  *the  said  defendant  is  an  infant,  and  C.  D.,  of,  &c. 
has  been  assigned  his  guardian ;  that  your  petitioner  is 
willing  to  take  the  said  defendant's  answer  without  the 
oath  (or,  without  the  oath  and  signature)  of  his  guardian. 
Your  petitioner  therefore,  &c.  that  the  said  defendant 
may  be  at  liberty  to  put  in  his  answer  to  your  peti- 
tioner's bill ;  (if  to  a  bill  of  revivor,  or  supplemental, 
state  so)  without  the  oath  (or  without  the  oath  and 
signature)  of  the  said  C.  D.  his  guardian. 

And  your  petitioner,  &c. 

The  order  must  not  be  obtained  until  the  guardian  has 
been  assigned.  If  there  are  many  defendants  the  plaintiff 
may  obtain  one  order  to  take  all  their  answers,  either 
without  oath,  or  without  oath  and  signature. 
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13.  Petition  for  a  Defendant  to  be  at  liberty  to  swear  his  Answer  in 
his  own  Language,  and  for  a  Notary  Public  to  translate  the  same. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Defendant, 
Showeth, 

That  the  plaintiff  filed  his  bill  against  your  petitioner, 
who  appeared  thereto,  and  has  prepared  his  answer ;  that 
your  petitioner  is  a  native  of — ,  and  does  not  understand 
the  English  language. 

Your  petitioner  therefore,  &c.  that  your  petitioner  may 
be  at  liberty  to  swear  his  answer  in  his  own  language ; 
and  that  a  public  notary  may  be  allowed  to  translate 
the  same. 

And  your  petitioner,  &c. 

*I4.  Petition  to  be  at  liberty  to  translate  Answer  of  Defen-  [  *583  ] 
dant  residing  abroad,  and  returned  in  a  Foreign  Language. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill  against  the  defendant, 
who  appeared  thereto ;  that  the  said  defendant  is  a  native 
of  — ,  and  resides  at  — ,  and  does  not  understand  the 
English  language ;  that  the  answer  of  said  defendant  is 
taken  and  returned  in  —  language. 

Your  petitioner  therefore,  &c.  that  A.  B.,  one  of  the 
public  notaries  of  the  city  of  London,  may  be  at 
liberty  to  translate  the  said  defendant's  answer ;  and 
that  the  said  A.  B.  may  be  sworn  to  the  true  trans- 
lation thereof;  and  that  the  translation,  and  the  said 
defendant's  answer  be  filed  together. 

And  your  petitioner,  &c. 
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15.  Petition  for  a  Married  Woman  to  be  at  liberty  to  put  in  her  Plea, 
Answer,  or  Demurrer,  separate  from  her  Husband. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Defendant, 
Showeth, 

That  the  plaintiff  filed  his  bill  against  your  petitioner 
and  her  husband ;  that  the  matters  in  difference  in  this 
cause  arise  in  right  of  your  petitioner ;  (or)  that  your 
petitioner  and  her  said  husband  live  separate  and  apart ; 
(or)  that  he  is  out  of  the  jurisdiction  ; 
[   *584  ]     Tour  petitioner  therefore,  &c.  that  your  peti- 
tioner may  be  at  liberty  to  put  in  her  plea,  answer, 
or  demurrer  to  the  plaintiff's  bill,  separate  from  her 
said  husband. 

And  your  petitioner,  &c. 

The  order  may  be  obtained  if  the  subject-matter  of  the 
suit  is  in  right  of  the  wife,  if  the  husband  is  out  of  the  juris- 
diction, or  if  the  husband  and  wife  are  living  separate. 

16.  Petition  to  refer  a  Pleading  for  Impertinence  or  Scandal. 
In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  the  defendant  filed  his  answer,  which  your  peti- 
tioner is  advised  is  impertinent,  and  has  delivered  excep- 
tions thereto  accordingly. 

Your  petitioner,  &c.  that  it  may  be  referred  to  the 
Master  to  look  into  the  plaintiff's  bill,  the  defendant's 
answer,  and  the  exceptions  taken  thereto,  by  — ,  and 
certify  whether  the  said  answer  is  impertinent  in  the 
points  excepted  or  not,  and  that  the  Master  may 
expunge  from  the  record  of  the  said  answer  any  such 
impertinent  matter  as  he  shall  certify  to  be  contained 
therein  ;  and  that  the  petitioner's  clerk  in  court  may 
attend  the  said  Master,  with  the  record  of  the  said 
answer  for  that  purpose. 

And  your  petitioner,  &c. 
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If  the  reference  is  for  scandal,  or  for  impertinence  or 
scandal  in  the  bill,  the  petition  will  be  varied  accordingly. 

*17.  Petition   to  refer  a  Defendant's  First  Answer  for  [  *585  ] 

Insufficiency. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioners  having  filed  their  bill  against  the 
defendant  he  appeared  thereto,  and  put  in  his  answer  to 
the  same ;  that  your  petitioners  are  advised  that  the  said 
answer  is  insufficient,  and  delivered  exceptions  thereto,  on 
the  —  day  of — .  Forasmuch  as  the  said  defendant  has 
not  submitted  to  answer  the  said  exceptions. 

Your  petitioners  therefore,  &c.  that  it  may  be  referred 
to  the  said  Master  to  look  into  the  said  bill,  answer, 
and  exceptions,  and  certify  whether  the  said  defen- 
dant's answer  be  sufficient  in  the  points  excepted  to. 

And  your  petitioners,  &c. 

18.  Petition  to  refer  Defendants  Second  Answer  for  Insufficiency. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  having  filed  his  bill  against  the 
defendant,  he  appeared  thereto,  and  put  in  his  answer  to 
the  same  ;  that  your  petitioner  took  exceptions  to  the  said 
answer  for  insufficiency,  and  the  Master  certified  that  the 
said  answer  was  insufficient ;  that  the  said  defendant 
*hath  filed  a  further  answer  to  the  said  bill,  [  *586  ] 
which  your  petitioner  is  advised  is  insufficient  as  to  — • 
and  —  exceptions. 

Your  petitioner  therefore  &c.  that  it  may  be  referred 
to  the  Master  to  look  into  the  said  bill,  answer,  and 
exceptions,  and  certify  whether  the  said  defendant's 
second  answer  be  sufficient  or  not. 

And  your  petitioner,  &c. 
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19.  Petition  to  refer  Defendant's  Third  Answer  for  Insufficiency. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  having  filed  his  bill  against  the 
defendant,  he  appeared  thereto,  and  put  in  his  answer  to 
the  same  ;  that  your  petitioner  took  exceptions  to  the  said 
answer  for  insufficiency,  and  the  Master  certified  that  the 
said  answer  was  insufficient ;  that  the  said  defendant  put 
in  a  further  answer  to  the  said  bill,  which  the  Master 
reported  insufficient ;  that  the  said  defendant  hath  filed 
a  third  answer  to  the  said  bill,  which  your  petitioner  is 
advised  is  also  insufficient  as  to  —  and  —  exceptions. 
Your  petitioner  therefore,  &c.  that  it  may  be  referred 
to  the  said  Master  to  look  into  the  said  bill,  answers, 
and  exceptions,  and  certify  whether  the  said  defen- 
dant's third  answer  be  sufficient  or  not. 

And  your  petitioner,  &c. 

[  *587  ]  *20.  Petition  to  amend  Bill  without  Costs,  the  Defendant 
not  having  appeared. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  hath  filed  his  bill  in  this  honourable 
Court,  to  which  the  said  defendants  have  not  appeared. 
Forasmuch  as  your  petitioner  is  advised  to  amend  his  said 
bill; 

Your  petitioner  therefore,  &c.  that  he  may  be  at  liberty 
to  amend  his  said  bill,  as  he  shall  be  advised,  without 
costs. 

And  your  petitioner,  &c. 
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21.  Petition  to  amend  Bill  without  Costs,  the  Defendant  having 
appeared,  but  not  answered. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  Arc. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill  in  this  honourable 
Court  against  the  defendant,  who  appeared  accordingly, 
but  has  not  put  in  any  answer  thereto.  Forasmuch  as 
your  petitioner  is  advised  to  amend  his  said  bill ; 

Your  petitioner,  &c.  that  he  may  be  at  liberty  to  amend 
his  said  bill,  as  he  shall  be  advised,  without  costs, 
amending  the  defendant's  office  copy  thereof. 

And  your  petitioner,  &c. 

*22.  Petition  to  amend  Bill  without  Costs  after  Answer,  [  *588  ] 
and  requiring  no  further  Answer. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill   in  this  honourable 
Court  against  the  said  defendants,  who  have  appeared 
thereto,  and  put  in  their  answers  to  the  same.(l)     Foras- 
much as  the  said  plaintiff  is  since  advised  to  amend  his  said 
bill,  but  does  not  require  any  further  answer  from  the  said 
defendants ;  (or)  from  the  defendants  who  have  answered. 
Your  petitioner  therefore,  &c.  that  he  may  be  at  liberty 
to  amend  his  said  bill,  as  he  shall  be  advised,  without 
costs,  amending  the  defendants'  office  copy  thereof. 

And  your  petitioner,  &c. 

(1)  If  some  of  the  defendants  only  have  answered,  vary  the  statement  accordingly. 

VOL.  n.  44 
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S3.  Petition  to  amend  Bill  by  adding  Parties,  and  requiring  no 
further  Answer  fram  the  Defendants  who  have  answered. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill  in  this  Court  against 
[  *589  ]  *the  said  defendant,  who  appeared  thereto,  and 
put  in  his  answer  to  the  same.  Forasmuch  as  your  peti- 
tioner is  advised  to  amend  his  bill  by  adding  —  (here 
insert  the  names  of  the  new  defendants)  defendants  thereto, 
but  does  not  require  any  further  answer  from  the  defen- 
dant, who  has  already  answered. 

Your  petitioner,  &c.  that  he  may  be  at  liberty  to  amend 
his  said  bill  without  costs,  as  he  shall  be  advised,  by 
making  the  said  —  (insert  names)  defendants  thereto, 
with  apt  words  to  charge  them,  amending  the  defen- 
dants' office  copy  of  the  said  bill. 

And  your  petitioner,  &c. 

24.  Petition  to  amend  Rill,  and  for  Defendant  to  answer  Amend- 
ments and  Exceptions  at  the  same  Time. 

In  Chancery. 

Between,  &c* 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  having  filed  his  bill  in  this  honour- 
able Court  against  the  defendant,  he  appeared  thereto,  and 
put  in  his  answer  to  the  same ;  that  your  petitioner  hath 
taken  exceptions  to  the  said  defendant's  answer,  and  the 
same  hath  been  reported  insufficient,  (or,  to  which  the  said 
defendant  hath  submitted  to  put  in  a  further  answer,)  since 
which  the  said  defendant  hath  put  in  no  further  answer. 
Forasmuch  as  your  petitioner  is  advised  to  amend  his  bill ; 
Your  petitioner  therefore  humbly  prays  your,  &c.  that 
[  *590  ]  he  may  be  at  liberty  to  amend  his  bill  ^without 
costs,  and  that  the  defendant  may  answer  your  peti- 
tioner's amended  bill  at  the  same  time  he  answers  the 
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said  exceptions,  your  petitioner  amending  the  defen- 
dant's copy  of  the  bill. 

And  your  petitioner,  &c. 

25.  Petition  to  amend  Bill  upon  payment  of  Costs. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above  named  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill  in   this  honourable 
Court  against  the  said  defendant,  who  appeared  thereto, 
and  put  in  his  answer  to  the  same,  on  the  —  day  of  — ; 
that  your  petitioner  is  since  advised  to  amend  his  bill ; 
Your   petitioner,  &c.,  that   he   may  be   at   liberty  to 
amend  his  bill  as  he  may  be  advised,  upon  payment 
of  twenty  shillings  costs  to  the  defendant  in  respect 
thereof. 

And  your  petitioner,  &c. 

26.  Petition  to  amend  Bill  on  payment  of  Twenty  Shillings  Costs 
to  some  Defendants,  and  without  Costs  as  to  Others,  requiring  no 
further  Answer. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaint 
Showeth, 

That  your  petitioner  filed  his  bill  in  this  *hon-  [  *59 1  ] 
ourable  Court,  to  which  the  said  defendants  appeared  and 
put  in  their  answers  to  the  same ;  that  the  last  of  such 
answers  was  filed  on  the  —  day  of  — ;  that  your  peti- 
tioner is  advised  to  amend  his  bill,  but  does  not  require 
any  further  answer  from  the  defendants  A.  B.  and  C.  D. 
Your  petitioner,  &c.  that  he  may  be  at  liberty  to  amend 
his  bill  on  payment  of  twenty  shillings  costs  to  the 
defendants  from  whom  he  shall  require  further  answers, 
and  without  costs  as  to  the  defendants  A.  B.  and  C. 
D.,  from  whom  he  does  not  require  further  answers 
amending  the  defendants  A.  B.  and  C.  D.'s  copies  of 
the  bill. 

And  your  petitioner,  &c. 
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27.  Petition  to  amend  Bill,  after  Plea  (or  Demurrer)  filed  but  not 

entered. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaintiff, 
Shovveth, 

That  your  petitioner  having  filed  his  bill,  in  this  honour- 
able Court,  against  the  said  defendant,  he  appeared,  and 
put  a  demurrer  thereto  on  the  —  day  of  — ,  but  has  not 
entered  the  same  ;  that  your  petitioner  is  since  advised  to 
amend  his  bill. 

Your  petitioner,  &c.  that  he  may  be  at  liberty  to  amend 
his  bill,  as  he  shall  be  advised,  without  costs,  amend- 
ing the  defendant's  office  copy  thereof 

And  your  petitioner,  &c. 


[  *592  ]    *28.  Petition  to  amend  Bill  after  Plea  or  Demurrer  filed 
and  entered,  but  not  set  down. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaintiff, 
Showeth, 

That  your  petitioner  having  filed  his  bill,  in  this  hon- 
ourable Court,  against  the  said  defendant,  he  appeared, 
and  put  in  a  demurrer  thereto  on  the  —  day  of  — ,  but 
has  not  yet  set  the  same  down  to  be  argued ;  that  your 
petitioner  is  since  advised  to  amend  his  bill. 

Your  petitioner  therefore,  &c.,  that  he  may  be  at  liberty 
to  amend  his  bill,  as  he  shall  be  advised,  on  payment 
of  20s.  costs  to  the  defendant. 

And  your  petitioner,  &c. 
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29.  Petition  to  amend  Bill,  after  Plea  or  Demurrer  filed,  entered, 
and  set  down  to  be  argued,  upon  payment  of  20s.  Costs,  in  respect 
of  Bill  being  amended,  and  taxed  Costs  in  respect  of  its  being  set 
down  to  be  argued. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaintiff, 
Showeth, 

That  your  petitioner  having  filed  his  bill,  in  this  honour- 
able Court,  against  the  said  defendant,  he  appeared  and 
put  in  a  demurrer  thereto,  which  is  set  down  for  argument ; 
that  your  petitioner  is  since  advised  to  amend  his  bill. 
Your  petitioner,  &c.,  that  he  may  be  at  liberty  to  amend 
*his  bill,  as  he  may  be  advised,  on  payment  of  [  *593  ] 
20s.  costs  to  the  defendant,  in  respect  of  such  amend- 
ment, and   on   payment   of  the   costs   of  the   said 
demurrer,  to  be  taxed  by  the  Master,  in  case  the 
parties  differ  about  the  same. 

And  your  petitioner,  &c. 

30.  Petition  by  a  Plaintiff"  to  set  down  a  Plea  or  Demurrer. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill  against  — ,  who 

appeared  thereto,  and  filed  a  plea  (or  demurrer)  thereto, 

which  has  been  duly  entered,  but  has  not  been  set  down. 

Your  petitioner,  &c.  that  the  said  plea  (or  demurrer) 

may  be  set  down  for  hearing  before  — . 

And  your  petitioner,  &c. 

31.  Petition  by  a  Defendant  to  set  down  a  Plea  or  Demurrer. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  the  plaintiff  having  filed  his   bill  against  your 

44* 
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petitioner,  he   appeared   thereto,  and   filed    a   plea  (or 
demurrer)  thereto,  which  has  been  duly  entered. 
[  *594  ]       *Your  petitioner,  &c.  that  the  said  plea  or 
demurrer  may  be  set  down  for  hearing  before  — . 

And  your  petitioner,  &c. 

32.  Petition  by  the  Plaintiff,  for  a  Conimission  for  the  Examina- 

tion of  Witnesses. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 

The  humble  petition  of  the  above  named  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill,  in  this  honourable 
Court  against  the  said  defendants,  who  appeared  and 
answered  the  same ;  that  this  cause  is  at  issue.  Forasmuch 
as  your  petitioner  hath  several  material  witnesses  to 
examine,  who  live  in  the  country. 

Your  petitioner,  &c.,  that  he  may  have  a  commission 
for  the  examination  of  witnesses,  and  that  the  defen- 
dant's clerk  in  court  may  in  four  days  join  and  strike 
commissioners'  names,  with  your  petitioner's  clerk 
in  court,  or  in  default  thereof,  that  your  petitioner 
may  have  such  commission  directed  to  his  own 
commissioners. 

And  your  petitioner,  &c. 

33.  Petition  by  a  Defendant,  for  a  Commission  for  the  Examina- 

tion of  Witnesses. 

•/ 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition  of  the  above-named  Defendant, 
Showeth, 

That  the  plaintiff  having  filed  his  bill  against  your 
[  *595  ]  ^petitioner,  he  appeared  thereto,  and  answered 
the  same ;  that  the  plaintiff  replied  to  your  petitioner's 
answer  on  the  —  day  of  — ,  and  served  a  subpo3na  to 
rejoin  on  the  —  day  of — ,  but  has  not  obtained  and  served 
an  order  for  a  commission  to  examine  witnesses,  (or,  has 
not  sued  out  a  commission  for  the  examination  of  wit- 
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nesses) ;  that  your  petitioner  hath  several  material  wit- 
nesses to  examine,  who  live  in  the  country. 

Your  petitioner,  &c.  that  he  may  have  a  commission  for 
the  examination  of  witnesses ;  and  that  the  plaintiff's 
clerk  in  court  may  in  four  days  join  and  strike  com- 
missioners' names,  with  your  petitioner's  clerk  in 
court,  or  in  default  thereof,  that  your  petitioner  may 
have  such  commission  directed  to  his  own  commis- 
sioners. 

And  your  petitioner,  &c. 

34.  Petition  to  enlarge  Return  of  Commission. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaintiff  (or 

Defendant), 
Showeth, 

That  this  cause  being  at  issue,  your  petitioner  sued  out 
a  commission ;  that  such  commission  was  by  the  rules 
and  orders  of  the  Court,  returnable  at  the  latest  on  the 
last  return  of —  Term ;  that  the  defendants  are  willing  to 
consent  that  the  return  of  the  said  commission  should  be 
enlarged. 

Your  petitioner,  &c.  that  the  return  of  the  said  commis- 
sion *may  be  enlarged,  till  the  —  day  of  — .  [  *596  ] 

And  your  petitioner,  &c. 

35.  Petition  to  translate  Depositions. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaintiff, 
Showeth, 

That  this  cause  being  at  issue,  your  petitioner  sued  out 
a  commission  at  — ,  in  the  kingdom  of  — ;  that  the  said 
commission  has  been  returned,  and  publication  duly  passed ; 
that  the  depositions  have  been  taken  and  returned  in  the 
—  language. 

Your  petitioner,  &c.  that  Mr.  — ,  a  notary  public,  may 
be  at  liberty  to  translate  the  same  into  the  English 
language ;  and  that  he  may  be  sworn  to  the  true 
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translation  thereof,  and  that  such  translation  may 
be  read  at  the  hearing  of  this  cause,  saving  all  just 
exceptions. 

And  your  petitioner,  &c. 

36.  Petition  to  examine  a  Defendant. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaintiff, 
Showeth, 

That  your  petitioner  filed  his  bill  in  this  honourable 
Court  against  the  said  defendant,  who  appeared  and  put 
in   his   answer    thereto ;  that   the  said  cause  is  now  at 
issue;  that  the  defendant  A.  B.  is  a  material  witness  for 
[  *597  ]  *the  plaintiff,  and  in  no  way  concerned  in  point 
of  interest,  in  the  matter  to  which  he  is  to  be  examined. 
Your  petitioner,   &c.   that  he  may  be  at  liberty  to 
examine  the  said  defendant,  as  a  witness  for  him  in 
this  cause,  saving  all  just  exceptions. 

And  your  petitioner,  &c. 

37.  Petition  to  tax  Costs,  occasioned  by  Insufficiency  of 
Examination. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The   humble  Petition  of  the  above-named  Plaintiff  (or 

Defendant,) 
Showeth, 

That  by  the  decree  made  upon  the  hearing  of  this 
cause,  bearing  date  the  —  day  of  — ,  it  was  amongst  other 
things  referred  to  the  Master,  to  take  an  account  of  — ; 
that  your  petitioner  exhibited  interrogatories  for  the  exami- 
nation of  the  defendant,  which  were  allowed  by  the  said 
Master ;  that  the  said  defendant  hath  put  in  his  examina- 
tion to  the  said  interrogatories,  which  the  said  Master  has, 
by  his  certificate,  found  to  be  insufficient. 

Your  petitioner,  &c.,  that  it  may  be  referred  to  the  said 
Master,  to  tax  your  petitioner's  costs,  occasioned  by 
the  said  reference,  and  that  such  costs,  when  taxed, 
may  be  paid  by  —  to  your  petitioner. 

And  your  petitioner,  &c. 
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*38.  Petition  to  tax  the  Defendant's  Costs  of  a  Bill  of  Discovery, 
the  Plaintiff  praying  no  relief  by  his  Bill,  or  in  a  Bill  to  perpet- 
uate Testimony. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Defendant, 
Showeth, 

That  the  plaintiffs  having  filed  their  bill  in  this  honour- 
able Court  against  your  petitioner  for  a  discovery  of  the 
several  matters  therein  mentioned,  your  petitioner  put  in 
his  answer  to  the  said  bill  on  the  —  day  of  — ;  that  the 
plaintiffs  by  their  said  bill  prayed  no  relief. 

Your  petitioner,  &c.,  that  it  may  be  referred  to  the 
Master  to  tax  your  petitioner's  costs  of  this  suit,  and 
that  such  costs,  when  taxed,  may  be  paid  by  —  to 
your  petitioner. 

And  your  petitioner,  &c. 

The  defendant  is  entitled  to  apply  for  the  costs  of  dis- 
covery at  the  expiration  of  two  months  after  he  has  filed 
his  answer,  when  by  the  4th  Order  of  1828  the  answer  is 
deemed  sufficient ;  but  if  there  has  been  a  commission  for 
the  examination  of  witnesses,  he  cannot  apply  of  course, 
until  the  commission  has  been  returned.  In  a  bill  to  per- 
petuate, the  defendant  is  entitled  to  move  on  the  return  of 
the  commission.  If  the  commission  is  not  returned  in  due 
time,  the  application  is  by  notice  of  motion. 

*39.     Petition  by  a  Plaintiff"  to  dismiss  his  own  Bill  without  [  *599  ] 
Costs  the  Defendant  not  having  appeared. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaintiff, 
Showeth, 

That  your  petitioner  having  exhibited  his  bill  in  this 
honourable  Court  against  the  said  defendants,  is  since 
advised  to  proceed  no  further  therein.  Forasmuch  as  the 
defendant  has  not  appeared. 

Your  petitioner,  &c.,  that  his  bill  may  stand  dismissed 
out  of  this  court  without  costs. 

And  your  petitioner,  &c. 
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40.  Petition  by  a  Plaintiff  to  dismiss  his  own  Bill  with  Costs. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaintiff, 
Showeth, 

That  your  petitioner  having  exhibited  his  bill  in  this 
honourable  Court  against  the  said  defendant,  who  has 
appeared  thereto,  and  answered  the  same  ;  that  your  peti- 
tioner is  since  advised  to  proceed  no  further  therein. 
Your  petitioner,  &c.,  that  his  bill  may  stand  dismissed 
out  of  this  court  with  costs,  to  be  taxed  by  one  of  the 
Masters  of  this  court. 

And  your  petitioner,  dec. 

[  *600  ]         *41.  Petition  to  dismiss  without  Costs  by  Consent. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Plaintiff, 
Showeth, 

That  your  petitioner  having  exhibited  his  bill  in  this 
honourable  Court  against  the  said  defendant,  the  matters 
in  difference  are  since  accommodated,  and  the  defendant 
is  willing  that  your  petitioner's  bill  should  be  dismissed 
without  costs. 

Your  petitioner,   &c.  that  your  petitioner's  bill  may 
stand  dismissed  out  of  this  court  without  costs. 

And  your  petitioner,  &c. 

The  defendant's  clerk  in  court  must  sign  his  consent  to 
this  petition. 

42.  Petition  for  a  Solicitor  to  deliver  his  Bill  of  Costs. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  your  petitioner  employed  A.  B.  of  — ,  as  his  soli- 
citor and  attorney  in  this  suit,  and  in  other  matters  ;  that 
your  petitioner  is  desirous  of  obtaining  the  papers  in  the 
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possession  of  the  said  A.  B.  belonging  to  your  petitioner,  but 
that  the  said  A.  B.  refuses  to  deliver  up  the  *same  [  *601  ] 
until  his  bill  of  costs  is  paid  ;  that  the  said  A.  B.,  although 
applied  to,  hath  not  delivered  his  bill  of  costs  against  your 
petitioner ;  that  your  petitioner  submits  to  pay  what  shall 
be  reported  due  to  the  said  A.  B.  on  the  taxation  of  the 
said  bill  of  costs  when  delivered. 

Your  petitioner  therefore  humbly  prays  your  Honour 
that  the  said  A.  B.  may,  within  a  fortnight  after 
notice  of  the  order  to  be  made  hereon,  deliver  to  your 
petitioner  a  bill  of  all  such  fees  and  disbursements 
as  he  claims  to  be  due  to  him  in  this  and  all  other 
causes,  suits,  and  matters,  wherein  he  has  been 
employed  as  the  attorney  or  solicitor  of  your  peti- 
tioner ;  your  petitioner  hereby  submitting  to  pay  to 
the  said  A.  B.  what  shall  appear  to  be  due  to  him 
upon  taxation  of  his  said  bill ;  and  that  it  may  be 
referred  to  the  Master  in  rotation  to  tax  the  same ; 
and  that  the  said  A.  B.  and  also  your  petitioner,  may 
produce  before  the  said  Master,  upon  oath,  as  he 
shall  direct,  all  books,  papers,  and  writings,  in  their 
custody  or  power,  respectively  relating  to  the  said 
bill,  or  to  any  of  the  items  or  charges  therein ;  and 
may  be  examined  upon  interrogatories  touching  the 
same,  as  the  said  Master  shall  direct ;  and  that  upon 
your  petitioner,  pursuant  to  his  said  submission,  pay- 
ing to  the  said  A.  B.  what  shall  appear  to  be  due  to 
him  upon  such  taxation,  or  in  case  it  shall  appear 
that  the  said  bill  is  already  paid,  that  the  said  A.  B. 
may  deliver  to  your  petitioner,  upon  oath,  all  deeds, 
books,  papers,  and  writings  in  his  ^custody  [  *602  ] 
or  power,  belonging  to  your  petitioner ;  and  in  case 
it  shall  appear  that  such  bill  is  overpaid,  that  the 
said  A.  B.  may  refund  and  pay  to  your  petitioner 
what  the  said  Master  shall  certify  to  have  been  so 
overpaid  ;  and  that  all  proceedings(l)  at  law  against 
your  petitioner  touching  the  said  bill  of  fees  and  dis- 
bursements may  be  stayed  until  after  the  said  Master 
shall  have  made  his  report. 

And  your  petitioner,  &c. 

In  this  and  the  following  petition  great  care  should  be 
taken  that  the  statements  are  accurate. 

(1)  If  proceedings  have  been  commenced  "  that  all  further  proceedings,"  &c* 
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43.  Petition  to  Tax  a  Solicitor's  Bill  of  Costs. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  your  petitioner  employed  A.  B.,  of  — ,  as  his  soli- 
citor in  this  suit,  and  other  matters ;  that  the  said  A.  B. 
has  delivered  unto  your  petitioner  his  bill  of  fees  and 
disbursements ;  that  your  petitioner  is  advised  that  the 
same  contains  unreasonable  and  extravagant  charges ; 
that  your  petitioner  submits  to  pay  what  shall  be  reported 
due  to  the  said  A.  B.  on  the  taxation  of  such  bill  of  costs 
'when  delivered. 

Your  petitioner,  &c.  that  it  may  be  referred  to  the  Mas- 
ter in  rotation  to  tax  the  bill  of  fees  and  disburse- 
ments, &c.  (proceed  in  same  manner  as  the  last  peti- 
tion, No.  42.) 

And  your  petitioner,  &c. 

[  *603  ]     *If  the  petitioner  intends  to  dispute  the  employ- 
ment in  any  part  of  the  business,  he  should  state  the  same. 

44.  Petition  for  the  Payment  of  the  Costs  of  Taxation,  one-sixth 
being  taken  off. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  by  an  order  made  in  this  cause  it  was  referred  to 

the  Master,  &c.,  to  tax  the  bill  of  costs  of  — ;  that  it 

appears  by  the  said  Master's  certificate  that  the  bill  of 

costs  brought  into  his  office  by  — ,  amounting  to  the  sum 

of  — /.,  has  been  taxed  at  the  sum  of  — /.,  whereby  a  sixth 

part  [and  upwards]  of  the  said  costs  have  been  taxed  off. 

Your  petitioner,  &c.  that  the  said  —  may  pay  to  your 

petitioner  the  costs  of  the  said  taxation,  and  of  this 

application  to  be  taxed,  &c. 

And  your  petitioner,  &c. 

If  less  than  one-sixth  is  taken  off,  the  solicitor  is  entitled 
to  the  costs  of  taxation,  and  the  petition  presented  by  him 
is  varied  accordingly. 
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45.  Petition  to  transcribe  Documents  written  on  Paper  and  returned 
with  Answer  on  Parchment. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  above-named  Defendant, 
Showeth, 

That  the  answer  of  your  petitioner  was  taken  by  vir- 
tue of  a  commission  directed  to  certain  commissioners 
^therein  named,  and  that  certain  documents,  that  [  *604  ] 
is  to  say,  (describe  documents,)  annexed  to  the  said 
answer,  and  therein  referred  to  as  a  schedule  to  the  same, 
and  forming  part  thereof,  are  written  on  paper,  in  conse- 
quence whereof  the  said  answer  cannot  be  filed. 

Your  petitioner,  &c.  that  copies  of  the  said  several 
documents  so  annexed  to  the  said  answer,  may  be 
engrossed  on  parchment,  and  that  such  copies  may 
be  annexed  thereto ;  and  that  the  said  answer  may 
be  then  filed  without  the  same  being  resworn. 

And  your  petitioner,  &c. 

46.  Petition  to  Confirm  Report  Nisi. 
In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  by  the  decree  made  on  the  hearing  of  this  cause, 
bearing  date  the  —  day  of  — ,  the  Master  to  whom  this 
cause  was  referred  was  directed  to  make  certain  inquiries, 
and  to  take  certain  accounts  as  therein  directed  ;  that  in 
pursuance  of  such  decree  the  Master  has  made  his  general 
report,  bearing  date  the  —  day  of  — ,  which  has  been 
duly  filed. 

Your  petitioner,  &c.  that  the  said  report,  dated — ,  may 
be  confirmed,  unless  cause  is  shown  to  the  contrary, 
within  eight  days  after  service  of  the  order  to  be 
made  hereon. 

And  your  petitioner,  &c. 

VOL.  ii.  45 
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*47.  Petition  to  confirm  a  Report  absolutely,  the  other  Parties 

consenting. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  petition,  &c. 
Showeth, 

That  by  the  decree  made  on  the  hearing  of  this  cause, 
bearing  date  the  —  day  of  — ,  the  Master  to  whom  this 
cause  was  referred,  was  directed  to  make  certain  inquiries, 
and  take  certain  accounts  as   therein  directed;  that  in 
pursuance  of  such  decree  the  said  Master  has  made  his 
report,  bearing  date  the  —  day  of  — ,  which  has  been 
duly  filed  ;  and  that  the  said  defendants  are  willing  to  con- 
sent to  confirm  the  same  absolutely  in  the  first  instance. 
Your  petitioner,  &c.  that  the  said  report  may  be  con- 
firmed absolutely. 

A  consent  to  this  petition  must  be  signed  by  the  clerks- 
in  court  of  all  the  parties,  except  the  petitioner. 

48.  Petition  to  set  down  Exceptions  to  a  Master's  Report. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  the  Master  made  his  report  in  this  cause,  dated 
the  —  day  of  — ,  pursuant  to  the  decree  made  on  the 
hearing  of  this  cause,  bearing  date  the  —  day  of  —  ;  that 
[  *60(>  ]  *your  petitioner  has  filed  exceptions  to  the  said 
report,  and  paid  a  deposit  of  10/.  on  filing  the  same. 
Your  petitioner,  &c.  that  the  said  exceptions  may  be 
set  down  to  be  heard  before  — . 

And  your  petitioner,  &c. 

40.  Petition  to  set  down  Cause  to  be  heard  on  further  Directions 

and  Costs. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of  the  Plaintiff, 
Showeth, 

That  by  the  decree  made  on  the  hearing  of  this  cause, 
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bearing  date  the  —  day  of  — ,  it  was  referred  to  the  Mas- 
ter to  take  certain  accounts,  and  to  make  certain  inquiries, 
and  the  consideration  of  all  further  directions  and  of  the 
costs  of  this  suit  were  reserved  until  after  the  Master 
should  have  made  his  report.  That  Master  — ,  to  whom 
this  cause  was  referred,  made  his  report,  dated  the  — 
day  of  — ,  which  has  been  absolutely  confirmed  by  an 
order  dated  the  —  day  of  — . 

Your  petitioner,  &c.  that  the  said  cause  may  be  set 
down  to  be  heard  before  your  Honour  for  further 
directions,  and  as  to  the  matter  of  costs  reserved  by 
the  decree,  next  after  the  causes,  further  directions 
and  exceptions  already  appointed, 

And  your  petitioner,  &c. 

*50.  Petition  to  set  down  Cause  on  further  Directions,  [  *G07  ] 
and  that  the  same  may  come  on  to  be  heard  with  Exceptions. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  by  the  decree  made  on  the  hearing  of  this  cause, 
bearing  date  the  —  day  of — ,  it  was  referred  to  the  Mas- 
ter to  take  certain  accounts,  and  to  make  certain  inquiries ; 
and  the  consideration  of  all  further  directions  and  of  the 
costs  of  this  suit  was  reserved  until  after  the  said  Master 
should  have  made  his  report ;  that  Master  — ,  to  whom 
this  cause  was  referred,  made  his  report,  dated  the  —  day 
of  — ,  which  has  been  duly  filed ;  that  exceptions  have 
been  taken  to  the  said  report  by  — ,  and  that  the  same 
have  been  set  down  for  hearing  before  — . 

Your  petitioner,  &c.  that  this  cause  may  be  set  down 
to  be  heard  on  further  directions,  and  on  the  costs 
reserved,  and  that  the  same  may  come  on  to  be  heard 
together  with  the  said  exceptions. 

And  your  petitioner,  &c. 
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51.  Petition  to  enter  a  Decree  or  order  nunc  pro  tune. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  this  cause  came  on  to  be  heard,  and  a  decree 
was  made  on  the  —  day  of  — ,  which  hath  not  yet  been 
[  *608  ]  Centered ;  that  by  the  rules  of  the  Court,  the 
time  has  expired  within  which  the  said  decree  can  be 
entered. 

Your  petitioner,  &c.  that  the  said  decree  may  be  entered 
nunc  pro  tune. 

And  your  petitioner,  &c. 

52.  Petition  by  a  Creditor,  or  other  person  not  a  party  to  this  suit, 

for  liberty  to  except. 

In  Chancery. 

Between,  &c. 

To  the  Right  Honourable,  &c. 
The  humble  Petition  of — ,  of — . 
Showeth, 

That  your  petitioner  carried  in  a  claim  before  — ,  and 
that  the  said  Master  disallowed  the  same,  and  has  made 
his  report,  dated,  &c.  to  which  your  petitioner  has  carried 
in  objections  which  the  said  Master  has  also  disallowed. 
Your  petitioner,  &c.  that  he  may  be  at  liberty  to  file 
exceptions  to  the  said  report. 

And  your  petitioner,  &c. 

53.  Petition  to  prove  exhibits  viva  voce  at  the  hearing  of  the  Cause. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  this  cause  is  at  issue,  and  that  your  petitioner  is 
desirous  of  proving  certain  exhibits  viva  voce  at  the  hear- 
ing of  this  cause. 

Your  petitioner,  &c.  that  he  may  be  at  liberty  to  examine 
[  *609  ]  one  or  more  witnesses  viva  voce  at  *the 
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hearing  of  this  cause  to  prove  the  several  documents 
and  papers  hereinafter  mentioned,  that  is  to  say,  &c. 
saving  all  just  exceptions. 

And  your  petitioner,  &c. 

54.  Petition  to  take  a  Defendant's  Examination  to  Interrogatories 
in  the  Master's  Office. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  by  the  decree  made  in  this  cause,  dated  — ,  several 
accounts  were  directed  to  be  taken ;  that  the  Master  to 
whom  the  cause  stands  referred  has  allowed  interrogatories 
exhibited  by  — ,  for  the  examination  of  your  petitioner, 
who  resides  at  —  :  that  the  said  Master,  by  his  certificate, 
bearing  date  the  —  day  of — ,  has  certified  that  it  is  rea- 
sonable that  your  petitioner  should  have  a  commission  to 
take  his  examination. 

Your  petitioner,  &c.  that  he  may  have  a  commission  to 
take  his  examination  to  the  said  interrogatories  with 
the  usual  directions. 

And  your  petitioner,  &c. 

55.  Petition  for  a  Defendant  to  be  at  liberty  to  show  cause  against 

a  Decree. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  Humble  Petition,  &c. 
Showeth, 

That  by  the  decree  made  on  the  hearing  of  this 
*cause,  dated  the  —  day  of — ,  it  was,  amongst  [  *610  ] 
other  things,  ordered  that  the  said  decree  should  be  bind- 
ing upon  the  said  defendant,  unless  the  defendant,  upon 
being  served  with  a  subpoana  to  show  cause  against  the 
same,  should,  at  the  return  thereof,  show  unto  this  court 
good  cause  to  the  contrary;  that  your  petitioner  was 
served  with  a  subpoena  to  show  cause  against  the  said 
decree  returnable  — ;  that  your  petitioner  is  desirous  of 

45* 
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showing  cause,  and  is  willing  to  pay  unto  the  plaintiff  the 
costs  of'the  day's  default. 

Your  petitioner,  &c.  that  this  cause  may  be  set  down 
to  be  heard  before  — ,  in  order  that  your  petitioner 
may  be  at  liberty  to  show  cause  against  the  said 
decree  with  the  usual  directions. 

And  your  petitioner,  &c. 

56.  Petition  louse  Depositions  in  a  Cross  Cause. 

In  Chancery. 

Between,  &c.  and 
Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That   the  second  mentioned  cause  is  a  cross  cause, 
touching  the  same  matters  as  the  first  mentioned  cause  ; 
that  your  petitioner  is  advised  that  the  depositions  taken 
in  each  cause  will  be  proper  to  be  read  in  the  other. 
Your  petitioner,  &c.  that  the  depositions  taken  in  either 
of  these  causes,  may  be  read  and  made  use  of  in  the 
other,  at  the  hearing  of  these  causes,  saving  all  just 
exceptions. 

And  your  petitioner,  &c. 

[  *611  ]        *57.  Petition  that  the  Plaintiff  do  elect. 

In  Chancery. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 
Showeth, 

That  the  plaintiff  is  prosecuting  your  petitioner  both  at 
law  and  in  this  court,  for  one  and  the  same  matter, 
whereby  your  petitioner  is  doubly  vexed.  That  your 
petitioner  put  in  his  answer  to  the  plaintiff's  bill  on  — 
day  of — . 

Your  petitioner,  &c.  that  the  plaintiff  his  clerk  in  court, 
and  attorney  at  law,  having  notice  hereof,  do  within 
eight  days  after  such  notice  make  his  election  in 
which  court  he  will  proceed  ;  and  that  if  he  shall 
elect  to  proceed  in  this  court,  then  that  his  proceed- 
ings at  law  may  be  stayed  by  injunction ;  but  in 
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default  of  such  election  by  the  time  aforesaid,  or  if 
the  plaintiff  shall  elect  to  proceed  at  law,  then  that 
the  plaintiff's  bill  may  from  thenceforth  stand  dis- 
missed out  of  court  with  costs. 

And  your  petitioner,  &c. 

58.  Petition  for  the  Examiner  to  attend  at  the  King's   Bench  to 
examine  a  Witness. 

Between,  &c. 
To  the  Right  Honourable,  &c. 

The  humble  Petition,  &c. 

That  your  petitioner  filed  his  bill  in  this  honourable 
Court  against  the  said  defendants,  who  have  appeared  and 
put  in  their  answer,  that  the  said  cause  is  at  issue ;  and 
your  petitioner  is  advised  it  is  material  and  *neces-  [  *612  ] 
sary  on  the  plaintiff's  behalf  to  examine  a  witness  of  the 
name  of — ,  now  a  prisoner  in  the  King's  Bench. 

Your  petitioner  therefore,  humbly  prays  your  lordship 
that  Mr.  — ,  the  examiner  in  this  cause,  may  be  at 
liberty  to  attend  at  the  King's  Bench  prison,  and 
examine  the  said  — ,  as  a  witness  in  this  cause. 

And  your  petitioner,  &c. 

This  petition  requires  to  be  supported  by  an  affidavit. 
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Power  of  Attorney  to  receive  Money  directed  to  be  paid  by  Decree 

or  Order. 

"  Know  all  to  whom  these  presents  shall  come,  that 
A.  B.  of  — ,  &c.  sendeth  greeting :  Whereas,  by  an  order 
made  in  the  High  Court  of  Chancery,  by  the  Lord  High 
Chancellor  of  Great  Britain,  bearing  date  the  —  day  of 
— ,  in  a  certain  cause  depending  in  the  same  Court, 
wherein  A.  B.  is  plaintiff,  and  C.  D.  defendant,  whereby 
it  was,  amongst  other  things,  ordered  (recite  ordering  part 
of  order}.  [If  there  has  been  a  report  recite,  And  whereas 
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A.  B.  the  Master  to  whom  the  said  cause  stood  referred, 
by  his  report  (which  has  been  duly  confirmed)  bearing 
date,  &c.  certified,  &c.]  Now,  know  ye,  that  I,  the  said 
A.  B.,  have  made,  ordained,  constituted,  and  appointed, 
and  by  these  presents  do  make,  ordain,  constitute,  and 
[  *613  ]  appoint  C.  D.  *and  R.  S.  of — ,  &c.  my  true  and 
lawful  attorneys  and  attorney,  jointly  and  severally,  hereby 
giving  and  granting  full  power  and  authority  for  them  my 
said  attorneys,  or  either  of  them,  for  me  and  in  my  name 
and  to  my  use,  to  ask,  demand,  and  receive  of  and  from  the 
said  defendant,  the  said  sum  of — /.  And  upon  payment 
of  the  said  sum  of  — /.  or  any  part  thereof,  receipts,  acquit- 
tances, and  other  proper  discharges,  in  the  name  of  me  the 
said  A.  B.  to  make  and  give  for  the  same,  and  generally  to 
do  and  transact  any  other  act,  matter  or  thing  for  the 
obtaining  and  receiving  the  same  sum  of — /.  to  the  use  of 
me  the  said  A.  B.,  as  fully  as  I  myself  could  or  might  do 
if  I  were  personally  present ;  I  the  said  A.  B.  ratifying  and 
confirming,  and  agreeing  to  ratify  and  confirm  all  and 
whatsoever  my  said  attorneys,  or  either  of  them,  jointly  or 
severally,  may  do  or  cause  to  be  done  in  and  about  the 
premises,  by  virtue  of  these  presents.  In  witness  whereof 
I,  the  said  A.  B.,  have  hereunto  set  my  hand  and  seal,  this 
—  day  of  — . 

"  Sealed  and  delivered  (being  first  duly  stamped) 
in  the  presence  of  — ." 

Charge  by  a  Judgment  Creditor. 

In  Chancery. 

The  charge  of  T.  A.  and  J.  W.,  of  — ,  &c.  judgment 
creditors  of — ,  the  testator  in  the  pleading  of  this 
cause  named. 

That  the  said  T.  A.  and  J.  W.,  in  or  as  of  Easter  term, 
in  the  year  — ,  recovered  a  judgment  [by  confession]  in  his 
Majesty's  Court  of  King's  Bench  at  Westminster,  against 
— ,  for  the  penalty  of  a  bond,  bearing  date  — ,  and  exe- 
cuted by  — ,  to  them  the  said  T.  A.  and  J.  W.,  in  the 
penal  sum  of  — /.,  conditioned  for  payment  to  the  said 
[  *614  ]  T.  A.  *and  J.  W.,  of  the  sum  of  — /.,  with  interest 
at  —  per  cent,  per  annum,  at  the  times  therein  mentioned, 
and  since  past. 

The  said  T.  A.  and  J.  W.  charge  that  there  is  now 
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justly  due,  and  owing  to  them  for  principal  money  and 
interest  upon,  and  by  virtue  of  the  said  judgment,  the 
several  sums  hereinafter  mentioned,  (that  is  to  say) 

£.  5.  d. 

For  principal  money  the  sum  of 
For  interest  thereon,  from  the  —  day  of — ,  to 
— ,  being  —  years,  at  the  rate  of  5/.  per  cent., 
the  sum  of 

And  the  said  T.  A.  and  J.  W.,  creave  leave  to  add, 
or  to  alter  this  their  charge  as  they  may  be  advised. 

Charge  for  a  Bond  Debt. 

In  Chancery. 

Between,  £c. 

The  charge  of  A.  B.,  a  specialty  creditor  of  — , 
deceased,  the  testator  in  the  pleadings  of  this  cause 
named. 

£.  s.  d. 

The  said  A.  B.  charges  that  the  said  — ,  deceas- 
ed, was  in  his  lifetime,  and  at  the  time  of  his 
decease,  justly  and  truly  indebted  unto  him  the 
said  A.  B.,  in  the  sum  of  — /.,  for  money  lent  and 
advanced  by  him  the  said  A.  B.,  for  securing  the 
repayment  whereof  with  interest,  the  said  — made 
and  executed  a  bond  or  obligation  in  writing,  bear- 
ing date  *the  —  day  of  — ,  in  the  penal  sum  of  [  *615  ] 
— /.,  conditioned  for  the  payment  to  the  said 
A.  B.,  his  executors,  administrators  or  assigns,  of 
the  sum  of  — /.,  and  interest,  on  the  —  day  of  — . 
And  the  said  — ,  further  charges  that  the  whole  of 
the  said  principal  sum  of  — /.,  and  interest,  as 
herein-after  mentioned,  is  now  due  and  owing  from 
the  estate  and  effects  of  the  said  — ,  and  for  the 
payment  whereof  the  said  —  hath  no  other  secu- 
rity than  the  said  bond. 

For  interest  on  the  said  principal  sum  of — /., 
from  the  -  -  day  of  — ,  to  the  —  day  of  — ,  being 
—  years,  —  months,  and  —  days,  at  5  per  cent, 
per  annum,  the  sum  of 

And  the  said  A.  B.  craves  leave,  &c. 
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Charge  for  a  Simple  Contract  Debt. 

In  Chancery. 

Between,  &c. 

The  charge  of  A.  B.,  of  — ,  in  the  county  of  — ,  a 
simple  contract  creditor,  of  — ,  late  of  — ,  in  the  said 
county,  the  testator  in  the  pleadings  of  this  cause 
named. 

£.  s.  d. 

The  said  A.  B.  charges  that  the  said  — ,  deceas- 
ed, was  in  his  lifetime,  and  at  the  time  of  his  death, 
and  that  his  estate  still  is  justly  and  truly  indebted  to 
him  the  said  A.  B.,  upon  and  by  virtue  of  a  certain 
bill  of  exchange,  drawn  by  him  the  said  A.  B.,  upon 
and  accepted  by  the  said  — ,  bearing  date  the  — 
[  *616  ]  day  of — ,  in  the  sum  of — /.,  payable  *to 
him  the  said  A.  B.  or  order,  two  months  after  the 
date  thereof 

For  interest  thereon  from  the  —  day  of  —  last, 
when  the  same  became  due,  to  the  —  day  of — , 
being  —  months  and  —  days,  at  — /.  per  cent,  per 
annum 

And  the  said  A.  B.  craves  leave,  &c. 

Certificate  of  Costs. 

In  Chancery. 

Between,  &c. 

In  pursuance  of  an  order,  bearing  date  the  —  day  of 
— ,  made  in  this  cause,  upon  the  petition  of  the  above- 
named  defendants  — ,  (or  as  the  case  may  be)  I  have 
been  attended  by  the  clerks  in  court,  and  solicitors  for 
the  plaintiffs  and  defendants,  and  I  have  proceeded  to  tax 
the  costs  of  the  several  parties,  as  directed  by  the  said 
order,  and  the  bill  of  costs  of  the  plaintiffs,  amounting  to 
the  sum  of  — /.,  I  have  taxed  at  the  sum  of  — /. ;  and  the 
bill  of  costs  of  the  defendants  — ,  and  — ,  amounting  to 
the  sum  of  — /.,  I  have  taxed  at  the  sum  of  — /.,  from 
which  sum  of  — /.,  I  have,  pursuant  to  the  said  order, 
deducted(l)  the  sum  of  — /.,  received  by  the  said  peti- 

(1)  If  the  order  does  not  direct  any  deduction,  the  certificate  will  continue,  "  which 
said  sums  of — /.  and  — Z.,  amount  together  to  the  sum  of  — /.,  and  the  same  are  to  be 
paid,"  &c. 
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tioner  from  — ,  in  the  said  order  named  on  account  of  — , 
whereby  the  said  sum  of  — /.,  is  reduced  to  the  sum  of 
— /.,  and  such  residue,  together  with  the  sum  of  — /.,  the 
amount  of  the  said  plaintiff's  costs  so  taxed  as  aforesaid, 
amount  together  to  the  sum  of  — /.,  and  the  same  are 
to  be  paid  in  the  manner  directed  by  the  said  order.  All 
which  I  humbly  certify  to  this  honourable  Court. 

(Signed  by  the  Master.) 

*Certificate  of  a  Party  residing  abroad  being  alive,  for  [  *617  ] 
the  Accountant- General. 

To  the  Accountant-General 

of  the  Court  of  Chancery. 

Be  pleased  to  pay  to  Mr.  — ,  by  virtue  of  my  letter  of 
attorney  granted  to  him,  the  half-yearly  payment,  [or  the 
interest]  due  to  me  on  the  —  day  of  — ,  18 — ,  out  of  the 
cash  in  the  cause  —  against  — . 

I  — ,(1)  do  hereby  certify,  that  the  above- written  — 
came  before  me  on  the  —  day  of — ,  18 — ,  and  signed  the 
above  order  in  my  presence,  of  which  act  evidence  being 
required,  1  hereby  certify  the  same  under  my  hand  and 
seal  of  office. 

Done  at  — ,  the  —  day  of  — . 

-  (L.  S.) 

If  the  party  to  receive  resides  in  England,  the  certificate 
will  be  as  follows  : 

"  We,  the  Minister  and  one  of  the  Churchwardens  of 
the  Parish  [or  Chapelry,  as  the  case  may  require]  of  — , 
in  the  County  of  — ,  do  hereby  certify,  That  the  above- 
named  —  was  living  on  the  —  day  of  — . 

Certificate  for  the  Admission  of  a  Solicitor. 

"  We,  whose  names  are  hereunto  set  and  subscribed, 

do  humbly  certify  that  of  ,  gentlemen,  one  of 

the  attorneys  of  his    Majesty^    Court   of  at    West- 

mmster,(2)  is  well  known  to  us,  and  is  as  we  verily 
believe,  a  person  of  integrity  and  ability,  and  properly 
qualified  to  be  admitted  a  solicitor  in  his  Majesty's  High 
Court  of  Chancery.  Dated  this  — -  day  of —  18 — ." 

(1)  The  Notary,  Consul  General,  Ambassador,  or  Secretary  of  Embassy,  as  may  be 
most  convenient  to  the  party  abroad. 

(2)  If  not  admitted  an  attorney,  the  words  in  italics  are  omitted. 
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This  certificate  requires  to  be  signed  by  two  barristers 
and  a  sworn  clerk  in  court. 

[  *618  ]  *  Affidavit  to  verify  Signatures  to  Certificate  for  Admission 

of  a  Solicitor, 

In  Chancery. 

"  —  of  —  maketh  oath  and  saith,  that  he  was  present 
and  did  see  —  and  — ,  two  practising  barristers  at  law, 
and  —  gentleman,  one  of  the  sworn  clerks  of  this  honour- 
able Court,  respectively  sign  their  names  to  the  certificate 
above  written,  and  saith  that  the  names  or  characters  — 
and  —  are  of  the  respective  proper  hands-writing  of  them, 
the  said  —  and  — .  And  saith  that  the  stamp  duty  of 
one  hundred  and  twenty  pounds,  imposed  on  articles  of 
clerkship  to  attorneys  and  solicitors,  was  duly  paid  on  — 
articles  of  clerkship. 

"  Sworn,  at  — ." 

Notice  as  to  Admission  of  a  Solicitor. 

Solicitors  are  admitted  either  by  his  Honour  the  Master 
of  the  Rolls,  or  two  Masters,  on  the  next  morning  after 
each  term  at  nine  o'clock  :  the  following  credentials  to  be 
produced  prior  to  admission,  viz.  :(I) — 

"  Gentlemen  admitted  in  another  Court  must  leave  their 
common  law  admission,  and  a  certificate  of  two  practising 
barristers,  and  a  clerk  in  court,  verified  by  affidavit,  three 
days  before  the  day  of  admission. 

"  Gentlemen  not  admitted  in  another  Court,  must  pro- 
duce their  articles,(2)  with  affidavit  of  filing  the  same, 
together  with  the  above  written  certificate,  prior  to  the 
first  day  of  term. 

"  Gentlemen  whose  residence  hath  been  in  London  for 
the  last  two  years,  must  leave  the  above-mentioned  cre- 
dentials with  his  Honour's  secretary. 
[  *619  ]  *"  Gentlemen  who  have  not  resided  in  London 
the  whole  of  the  last  two  years,  must  leave  the  above- 
mentioned  credentials  with  the  clerk  of  the  public  office. 

"They  attend  to  take  the  oaths  in  the  Rolls  Hall, 
Chancery-lane,  precisely  at  nine  o'clock  in  the  morning, 

(1)  The  following  notice  as  to  the 'admission  of  a  Solicitor,  is  copied  from  that  at  the 
public  office.  / 

(2)  This  is  now  altered  by  the  Order  as  to  examination  previous  to  admission. 
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after  which  the  town  solicitors  return  to  the  Petty-bag 
office,  and  the  country  solicitors  to  the  public  office,  to 
subscribe  the  roll  kept  in  the  respective  offices. 

"  N.  B.  No  gentleman  can  practise  in  this  court  through 
the  medium  of  his  agent,  without  being  first  duly  admitted 
a  solicitor." 

Exceptions  for  Impertinence. 

Exceptions  taken  by  the  above-named  plaintiff  to  the 
answer  put  in  by  the  above-named  defendant  to  the 
bill  or  amended  bill  of  complaint  of  —  for  imperti- 
nence. 

1st  Exception. — For  that  the  said  answer  is  impertinent 
from  and  including  the  word  "  they,"  in  the  third  line  of 
second  folio  of  the  office  copy  of  the  said  answer,  down  to 
and  including  the  word  "  appear,"  in  the  eleventh  line  of 
the  third  folio  of  the  said  office  copy. 

2nd  Exception. — For  that  the  said  answer  is  impertinent 
from  and  including,  &c.  &c. 

In  all  which  particulars  this  exceptant  excepts  to  the 
said  answer  put  in  by  the  said  defendants  A.  B.  and 
C.  D.,  to  the  said  amended  bill  of  complaint  as  imper- 
tinent, and  he  humbly  insists  that  the  same  ought  to 
be  expunged  from  the  said  answer. 

*The  Examination  of  a  Married  Woman  as  to  the  dispo-  [  *620  ] 
sition  of  her  separate  Property. 

"  The  Examination  of  A.  B.  the  wife  of  C.  D.  taken 
pursuant  to  an  order  made  in  this  cause,  dated,  &c. 

"  The  said  defendant  A.  B.  the  wife  of  C.  D.,  having 
been  solely  and  separately  examined  apart  from  her  said 
husband  by  us  whose  names  are  hereunder  written,  how 
and  in  what  manner,  and  to  whom  she  is  willing  and 
desirous  that  the  sum  of  — /.  to  which  she  is  entitled,  &c., 
shall  be  paid ;  and  the  said  order  having  been  read  over, 
and  the  purport  and  effect  thereof  explained  to  her,  for 
answer  thereto,  saith,  that  she  is  willing  and  desirous  that 
the  said  sum  of  — /.  to  which  she  is  entitled  as  aforesaid, 
under,  &c.,  should  be  paid  to  her  said  husband,  the  said 
defendant  C.  D.  for  his  own  use,  and  that  she  doth  hereby 
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freely  and  voluntarily  consent  that  the  same  be  paid  to  him 
accordingly.  (Signed)  A.  B." 

"  Witness,  J.  S.  S. 

Then  follows  the  certificate  of  the  commissioners. 

"  We,  whose  names  are  hereunto  subscribed,  do  humbly 
certify  to  this  court,  that  in  pursuance  of  the  above- 
mentioned  order,  dated  — ,  we  have  this  present  day, 
solely  and  separately  apart  from  the  defendant  C.  D., 
examined  the  said  defendant  A.  B.,  the  wife  of  him  the 
said  C.  D.,  how,  in  what  manner,  and  to  whom  she  is 
desirous  that  the  said  sum  of — /.,  to  which  she  is  entitled, 
&c.  shall  be  paid,  and  have  taken  such  examination  in 
writing,  signed  by  her  above-written  and  set  forth.  Dated 
this  —  day  of — . 

"  Witness,  J.  S.  S. 

R.   > 

and  >  Commissioners." 

S.    ^ 

[  *621  ]  *An  affidavit  of  the  signature  to  the  Examination,  and 
also  of  the  signature  of  the  Commissioners. 

"  J.  S.  S.  &c.,  saith,  that  he  was  present  and  did  see 
the  defendant  A.  B.,  wife  of  C.  D.,  sign  the  paper  writing 
hereunto  annexed,  (or  marked  with  the  letter  A,)  purport- 
ing to  be  her  examination,  pursuant  to  an  order  of  this 
court,  dated  the  —  day  of  — ;  and  this  deponent  saith, 
the  name  or  signature  A.  B.  set,  &c.,  is  of  the  proper 
handwriting  of  the  said  A.  B.,  and  that  the  name  J.  S.  S., 
set  &c.  as  a  witness  thereto*  is  of  the  proper  handwriting 
of  this  deponent,  and  that  he  was  present  and  did  also  see 
R.  and  S.,  both  of  the  city  of,  &c.,  respectively  sign  the 
certificate  of  the  said  examination  hereto  annexed,  and 
that  the  names  R.  and  S.  to  the  said  certificate  set  and 
subscribed  are  of  the  respective  proper  handwriting  of  the 
said  R.  and  S.,  and  that  the  name  J.  S.  S.  to  the  said  cer- 
tificate set  and  subscribed  as  a  witness  attesting  the  same, 
is  of  the  proper  handwriting  of  this  deponent." 

If  the  examination  is  taken  abroad,  the  signature  of  the 
person  before  whom  the  oath  was  taken,  must  be  proved. 
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The,  Heading  of  Interrogatories  for  the  Examination  of  a  Party. 

In  Chancery. 

Between,  &c. 

Interrogatories  exhibited  before  —  Esq.  the  Master  to 
whom  this  cause  stands  referred,  for  the  examination 
of  the  said  defendant,  *pursuant  to  the  decree  [  *622  ] 
made  on  the  hearing  of  this  cause  bearing  date  the 
—  day  of  — . 
First  Interrogatory,  &c.  &c. 

The  Heading  of  an  Examination. 

In  Chancery. 

Between,  &c. 

The  answer  and  examination  of  the  said  — ,  the  admi- 
nistrator of  — ,  the  intestate  in  the  pleadings  in  this 
cause  named,  to  the  interrogatories  exhibited  before 
— ,  Esq.,  one  of  the  Masters  of  this  honourable  Court, 
pursuant  to  the  decree  made  on  the  hearing  of  this 
cause,  bearing  date  the  —  day  of  — . 
To  the  first  interrogatory  this  examinant  saith,  &c. 

The  Heading  of  Interrogatories  for  the  Examination  of  Witnesses. 

In  Chancery. 

Interrogatories  to  be  administered  to  witnesses,  to  be 
produced,  sworn  and  examined,  in  a  certain  cause 
now  depending  and  at  issue,  in  this  honourable  Court, 
wherein  —  is  complainant,  and  —  is  defendant,  on 
the  part  of  the  said  complainant. 

The  Heading  of  Depositions. 

In  Chancery. 

Depositions  of  witnesses  produced,  sworn,  and  examined, 
on  the  —  day  of  — ,  in  the  —  year  of  *the  [  *623  ] 
reign  of  His  Majesty  King  —  the  — ,  and  in  the  year 
— ,  at  the  house  of — ,  called  or  known  by  the  name 
of  — ,  situate  in  —  street  in  the  city  of  —  in  the 
county  of  — ,  by  virtue  of  a  commission  issuing  out 
of  his  Majesty's  high  Court  of  Chancery  to  —  and  — 
(the  commissioners  who  execute  the  commission)  and 
others,  directed  for  the  examination  of  witnesses  in  a 
certain  cause  there  depending  and  at  issue,  wherein 
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—  is  plaintiff,  and  —  is  defendant.  We,  the  acting 
commissioners  under  the  said  commissioners,  and 
also  the  clerk  by  us  employed  in  taking,  writing, 
transcribing,  and  engrossing  the  said  depositions, 
having  first  severally  taken  the  oaths  annexed  to  the 
said  commission,  according  to  the  tenor  and  effect 
thereof,  and  as  thereby  directed.  On  the  part  and 
behalf  of  the  said  complainant. 

A.  B.  of  —  Gent.,  aged  —  years,  a  witness  produced, 
sworn,  and  examined  on  the  part  and  behalf  of  the  said 
complainant,  deposeth,  and  saith  as  follows : 

To  the  first  interrogatories,  I  say  that,  &c.  (the  deposi- 
tions are  now  to  be  taken  in  the  first  person.) 

Charge  of  Personal  Estate. 

In  Chancery. 

Between,  &c. 

The  plaintiff's  charge  of  the  personal  estate,  not  speci- 
fically bequeathed,  come  to  the  hands  of  the  defend- 
[  *624  ]  ants  — ,  the  executors  of  —  ^deceased,  the 
testator  in  the  pleadings  of  this  cause  mentioned. 

The  said  plaintiffs  charge  that  the  said  defendants  have 
received  the  following  sums  of  money,  viz. 

Discharge  of  Personal  Estate. 

In  Chancery. 

Between,  &c. 

The  discharge  of  the  above-named  — ,  the  executors 
of  — ,  deceased,  the  testator  in  the  pleadings  of  this 
cause  named,  for  moneys  paid  and  advanced  in  respect 
of  the  personal  estate  of  the  said  testator,  not  speci- 
fically bequeathed. 

(Date)  £>.  s.  d. 

Paid 

Objections  to  a  Master's  Report. 

In  Chancery. 

Between,  &c. 

Objections  taken  by  — ,  one  of  the  above-named  (plain- 
tiffs or  defendants)  to  the  draft  report  made  in  this 
cause  by  — ,  the  Master  to  whom  this  cause  stands 
referred. 
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First  objection. 

For  that  the  said  Master  hath,  in  and  by  his  said  draft 
report,  stated  and  certified  that,  &c.  (state  cause  of  com- 
plaint.) Whereas  the  said  Master  ought,  &c.  (state 
your  view.) 

In  all  which  particulars,  &c. 

^Direction  by  the  Registrar  to  the  Accountant-General  [  *625  ] 
for  Sale  of  Stock. 

To  the  Accountant-General  of 
the  Court  of  Chancery 

A.  v.  B. 

(If  more  than  one  title,  they  should  be  inserted.) 
Pursuant  to  an  order  made  in  this  cause,  dated  the  — - 
day  of — ,  18  — -,  —  pounds  per  cent.,  &c.  standing 
in   your   name,  in   trust   in  this  cause  (copy  what 
account  in  the  words  of  the  order),  are  to  be  sold 
with  your  privity,  or  are  to  be  transferred  to  —  (if 
the  party  is  not  described  in  the  order  as  plaintiff  or 
defendant,  add  "  in  the  said  order  named.") 
All  sums  to  be  written  in  words  at  length,  and  no  abbre- 
viations to  be  made.     Dates  to  be  in  figures. 

Direction  by  the  Registrar  to  the  Accountant-General  for  Sale  of 
Stock,  to  raise  Costs. 

To,  &c.  A.  v.  B. 

Pursuant  to  an  order  made  in  this  cause,  dated  the  — 
day  of — ,  18  — ,  and  the  certificate  of  Mr.  — ,  one 
of  the  Masters  of  this  court,  dated  the  —  day  of  — 
18  — ,  So  much  of  —  per  cent,  annuities  standing  in 
your  name,  in  trust  in  this  cause  (if  to  any  account 
state  as  in  order,  and  if  with  any  cash  say,)  as  with 
the  sum  of  —  cash  in  the  bank,  to  the  credit  of  this 
cause  (to  the  like  account,  if  so)  will  be  sufficient  to 
raise  the  sum  of  — /.  (costs  must  not  be  added 
together,  unless  done  so  by  the  report,  and  then  state 
only  the  amount)  is  to  be  sold  with  your  privity. 
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^Direction  by  the  Registrar  to  the  Accountant- General,  for  Sale  or 
Transfer  of  Residue. 

To  the  Accountant-General,  >  A       R 

&c.  &c.  5 

Pursuant  to  an  order  made  in  this  cause,  dated  the  — 

day  of — ,  18 — ,  and  an  affidavit  of — ,  sworn  the  — 

day  of  — ,  —  per  cent,  annuities,  standing  in  your 

name,  in  trust  in  this  cause  (if  to  any  account,  state 

it)  appearing  by  the  said  affidavit  to  be  the  residue 

of  — ,  like  annuities,  after  the  sale  of  part  thereof,  by 

the  said  order  directed,  are  to  be  sold  with  your 

privity,  or  are  to  be  transferred  to  — . 

If  the  order  directs  any  sum  to  be  transferred  into  the 

name  of  the  Accountant-general,  and  directs  a  sale  when 

such  transfer  has  been  made,  the  Accountant-general's 

certificate   of  such    transfer   is   necessary.     Then    say, 

"  appearing  by  your  certificate,  dated  the  —  day  of  — , 

to  be  standing,  &c." 

Bond  for  Security  for  Costs. 

(Stamp,  35s.) 

Know  all  men  by  these  presents,  that  we,  A.  B.  of — , 
&c.  and  C.  D.  of  — ,  &c.  are  jointly  and  severally 
held  and  firmly  bound  to  — ,  and  — ,  Esqs.  (the  two 
senior  Six  Clerks  not  towards  the  cause,)  in  the  penal 
sum  of  100/.  of  good  and  lawful  money  of  Great  Bri- 
tain, to  be  paid  to  the  said  (Six  Clerks)  their  certain, 
attorney,  executors,  administrators,  or  assigns.  For 
which  payment  to  be  well  and  faithfully  made,  we  bind 
ourselves  and  each  of  us,  our  and  each  of  our  heirs, 
[  *627  ]  executors,  and  administrators  firmly  *by  these 
presents  sealed  with  our  seals.  Dated  this  —  day  of 
— ,  and  in  the  - —  year  of  the  reign  of  King  William 
the  Fourth. 

Whereas  — ,  plaintiff,  has  lately  exhibited  his  bill  of 
complaint,  in  his  Majesty's  high  Court  of  Chancery,  against 
— ,  defendant,  touching  the  matters  therein  contained. 
Now  the  condition  of  the  above-written  obligation  is  such, 
that  if  the  above  bounden  A.  B.  and  C.  D.  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  adminis- 
trators, do  and  shall  well  and  truly  pay  or  cause  to 
be  paid,  all  such  costs  as  the  said  Court  shall  think  fit  to 
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award  to  the  defendant  in  the  said  cause,  then  the  above- 
written  obligation  to  be  void,  or  else  to  remain  in  full 
force  and  virtue. 

(Signed)  A.  B.  (L.  s.) 

C.  D.  (L.  s.) 

Signed,  sealed,  and  delivered, 
in  the  presence  of — . 
Only  one  surety  is  required  by  the  order. 


Form  of  Interrogatories  as  to  Personal  Estate. 

In  Chancery. 

Between,  &c. 

Interrogatories  exhibited  by  — ,  before  — ,  Esq.  one  of 
the  Masters  of  this  honourable  Court,  for  the  exami- 
nation of  — ,  pursuant  to  the  decree  made  on  the 
hearing  of  this  cause,  bearing  date  the  —  day  of — . 
1st  Interrogatory. — Whether  or  no  was  A.  B.,  deceased, 
the  testator  in  the  pleadings  named,  at  the  time  of  his 
death,  possessed  of,  entitled  to,  or  interested  in  any,  and 
what  goods,  chattels,  personal  estate  and  effects,  not  spe- 
cifically bequeathed  by  his  will,  and  over  and  above  what 
you  have  already  given   an  account  of,  in  and   by  the 
answer  put  *in  by  you  in  this  cause,  as  you  [  *628  ] 
know,  or  for  any  and  what  reason  believe  ?     If  yea,  set 
forth  a  full,  true,  and  just  inventory,  and  account  of  all 
such  personal  estate  and  effects,  and  of  every  part  thereof, 
and  of  all  the  particulars  whereof  the  same  consisted,  and 
the  quantity,  qualities,  and  full  and  true  value  of  all  such 
particulars,  according  to  the  best  of  your  knowledge, 
remembrance,  information  and  belief. 

2nd  Interrogatory.  Whether  or  no  have  you,  or  any 
and  what  person  or  persons,  by  your  order,  or  for  your 
use,  possessed  or  received  all  or  any  and  what  part  of  the 
personal  estate  and  effects  of  the  said  testator,  in  and  by 
the  preceding  interrogatory  mentioned  and  inquired  after, 
over  and  above  what  you  have  already  given  an  account 
of,  in  and  by  the  answer  put  in  by  you  in  this  cause  ?  If 
yea,  set  forth  a  full,  true  and  particular  account  of  all 
such  personal  estate  and  effects,  distinguishing  the  several 
particulars  thereof,  together  with  the  names  of  the  persons 
or  person,  by  whom  the  same  and  every  part  thereof, 
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were  or  was  so  possessed  and  received,  and  all  the  parti- 
culars relating  thereto. 

3rd  Interrogatory.  —  Have  or  hath  you,  or  any  and  what 
persons  or  person,  by  your  order,  or  with  your  privity  or 
consent,  paid,  applied,  or  disposed  of  all  or  any  and  what 
parts  or  part  of  the  personal  estate  and  effects  of  the  said 
testator  —  ,  in  and  by  the  preceding  interrogatories  men- 
tioned and  inquired  after,  over  and  above  what  you  have 
already  given  an  account  of,  in  and  by  the  answer  put  in 
by  you  in  this  cause  ?  If  yea,  set  forth  a  full,  true  and 
particular  account  of  all  such  personal  estate  and  effects 
so  paid,  applied^  or  disposed  of,  distinguishing  in  such 
account  the  times  when  and  the  names  of  the  persons  by 
and  to  whom,  and  for  what  the  same  and  every  part 
thereof,  have  or  hath  been  so  paid,  applied,  or  disposed  of, 
and  all  the  particulars  relating  thereto,  fully  and  at  large, 
according  to  the  best  of  your  knowledge,  remembrance, 
and  belief. 

Add  an  interrogatory  whether  executor  indebted. 

[  *629  ]       *  Form  of  Interrogatories  as  to  Real  Estate. 

In  Chancery. 

Between,  &c. 

Interrogatories  exhibited  by  —  ,  before  —  ,  Esq.  one  of 
the  Masters  of  this  honourable  Court,  to  whom  this 
cause  stands  referred  for  the  examination  of  —  ,  pur- 
suant to  the  decree  made  on  the  hearing  of  this  cause, 
bearing  date  the  —  day  of  —  . 

1st  Interrogatory.  Whether  or  no  was  the  testator  — 
in  the  pleadings  named  at  the  time  of  his  death,  seized  or 
possessed  of,  or  entitled  to,  or  interested  in  any  and  what 
freehold,  copyhold,  or  leasehold  estates,  for  lives  or  years, 
not  specifically  devised  by  his  will,  over  and  above  what 
you  have  already  given  an  account  of,  in  and  by  the 
answer  put  in  by  you  in  this  cause,  as  you  know,  or  for 
any  and  what  reason  believe.  If  yea,  set  forth  a  full,  true, 
and  just  rental,  and  account  of  all  such  estates  respectively, 
distinguishing  such  parts  as  are  freehold,  and  such  parts 
as  are  copyhold  or  leasehold,  and  where  the  same  are  res- 
pectively situate,  and  in  whose  tenure  or  occupation  the 
same  respectively  are,  and  of  what  manor  or  manors  such 
as  are  copyhold  are  holden,  and  for  what  term  or  terms  of 
years,  or  for  whose  life  or  lives,  and  at  what  yearly  or 
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other  rent  or  rents  such  as  are  leasehold  are  holden,  toge- 
ther with  the  names  of  the  person  or  persons  of  whom  the 
same  are  so  held,  according  to  the  best  of  your  knowledge, 
remembrance,  information,  and  belief. 

2nd  Interrogatory. — Whether  or  no  have  you  or  any 
and  what  person  or  persons,  by  your  order  or  for  your  use, 
possessed  or  received  any,  and  what  sum  or  sums  of  money 
for  or  on  account  of  the  rents,  profits,  or  produce  of  the 
estates  of  the  said  testator  — ,  in  and  by  the  preceding 
interrogatory  inquired  after,  over  and  above  what  you 
have  *already  given  an  account  of  in,  and  by  the  [  *630  ] 
answer  put  in  by  you  in  this  cause.  If  yea,  set  forth  a 
full,  true  and  particular  account  of  all  and  every  such  sum 
and  sums  of  money,  distinguishing  the  particulars  thereof, 
together  with  the  names  of  the  persons  or  person,  from 
and  by  whom,  and  for  what,  and  from  and  to  what  time  in 
particular  the  same  were,  or  was  so  possessed  or  received, 
and  all  the  particulars  relating  thereto. 

3d  Interrogatory. — Have  or  hath  you  or  any  and  what 
person  or  persons,  by  your  order  or  with  your  privity  or 
consent,  paid,  disbursed,  or  allowed  any,  and  what  sum  or 
sums  of  money,  by  or  out  of  the  rents  and  profits,  or  for 
and  on  account  of  the  estates  of  the  said  testator  — ,  in 
and  by  the  preceding  interrogatories  mentioned  and  inquir- 
ed after,  over  and  above,  &c,  &c.  If  yea,  set  forth  a  full, 
true,  and  particular  account  of  all  and  every  such  sum  and 
sums  of  money,  paid,  disbursed,  or  allowed,  distinguishing 
in  such  account  the  times  when  and  the  names  of  the  per- 
sons by  and  to  whom,  and  for  what  the  same  and  every 
part  thereof,  have  or  hath  been  so  paid,  disbursed,  or 
allowed,  and  all  the  particulars  relating  thereto,  fully  and 
at  large,  according  to  the  best  of  your  knowledge,  remem- 
brance, and  belief. 

Copy  of  Notice  as  to  Papers  before  Lord  Chancellor. 

The  Solicitors  in  every  appeal  or  motion  that  may  stand 
over  for  the  Lord  Chancellor's  judgment  are  requested, 
immediately  on  the  conclusion  of  the  argument,  and  before 
leaving  the  Court,  to  interchange  and  hand  over  a  com- 
plete set  of  the  papers  for  his  Lordship's  use. 

Court  of  Chancery, 
November  5,  1834. 
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*Copy  of  Notice  as  to  Papers  at  the  Rolls. 

Solicitors  are  requested  to  deliver  to  the  secretary,  two 
days  before  the  hearing,  the  following  papers : 
On  the  hearing  of  a  cause  Copy  title  and  prayer  of  the  bill. 

further  directions  Copy  decree  and  report. 

of  exceptions        Copy  report  and  exceptions. 

demurrer  Copy  bill  and  demurrer. 

plea  Copy  bill  and  plea. 

petition  Copy  petition. 

And  in  all  cases  where  the  question  arises  upon  a  will, 
a  copy  of  the  will  also  for  his  Honour. 

Rolls  Court, 

November  5,  1834. 


RETURNS  BY  THE  SHERIFF  TO  WRITS  ISSU- 
ING OUT  OF  THE  COURT  OF  CHANCERY. 

Return  ofNon  est  inventus  to  an  Attachment. 

The  within-named  A.  B.  is  not  to  be  found  within  my 
bailiwick. 

C.  D.  Sheriff. 

If  two  Defendants. 

The  within  A.  B.  and  C.  D.  are  not  nor  is  either  of 
them  to  be  found  in  our  bailwick. 

(Sheriffs'  names.) 

[  *632  ]   *Return  of  Non  est  inventus  as  to  one  Defendant,  and 
Cepi  Corpus  as  to  the  other. 

The  within-named  C.  D.  is  not  to  be  found  in  my  baili- 
wick ;  and  I  further  certify  that  I  have  attached  the  within 
named  E.  F.,  as  within  I  am  commanded,  whose  body  I 
have  ready. 

(Sheriff's  name.) 
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Return  of  Cepi  Corpus  against  two  Defendants. 

We  have  attached  the  within-named  E.  F.  and  G.  H. 
as  within  we  are  commanded,  whose  bodies  we  have 
ready. 

(Sheriffs'  names.) 

Return  if  taken  and  in  Custody. 

By  virtue  of  the  within  writ  unto  us  directed,  we  have 
taken  the  within-named  A.  B.,  whose  body  remains  under 
our  custody  in  the  debtors'  prison  for  London,  (or  in  his 
Majesty's  gaol  for  my  county  of — ,  under  my  custody,  or 
as  the  case  may  be.) 

(Sheriffs'  names.) 

Return  to  an  Attachment  with  Proclamation. 

We  have  proclaimed  the  within-named  A.  M.  as  within 
we  are  commanded,  and  the  said  A.  M.  is  not  found  in  our 
bailiwick. 

(Sheriffs'  names.) 

Return  to  a  Writ  Ne  exeat  regno,  where  the  Defendant  is  not  to  be 

found. 

I  humbly  certify  that  the  within-named  C.  D.  is  not  to 
be  found  in  my  bailiwick. 

(Sheriff's  name.) 

*Return  to  same  Writ,  where  Defendant  has  been  arrested,  [  *633  ] 
and  given  Security. 

I  humbly  certify  that  I  have  caused  the  within-named 
C.  D.  personally  to  come  before  me,  and  he  hath  found  bail 
in  the  sum  of — /.  according  to  the  command  of  the  within- 
named  writ.  Given  under  the  seal  of  my  office. 

(Sheriff's  name.) 

Return  to  the  same  Writ,  when  Defendant  has  been  arrested,  and 
on  refusing  to  find  Bail,  is  committed. 

I  humbly  certify  that  I  have  caused  the  within-named 
C.  D.  personally  to  come  before  me  ;  and  he  having  refus- 
ed to  give  the  bail  or  security  within  mentioned,  I  have 
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his  body  in  the  prison  of  our  Lord  the  King,  under  my 
custody. 

(Sheriff's  name.) 

Condition  of  a  Bail  Bond  on  a  Ne  exeat  regno. 

The  condition  of  the  above-written  obligation  is  such, 
that  if  the  above-bounden  C.  D.  do  not  go,  or  attempt  to 
go,  into  parts  beyond  the  seas,  without  leave  of  his 
Majesty's  Court  of  Chancery,  then  the  above-written  obli- 
gation to  be  void,  or  else  to  be  and  remain  in  full  force  and 
virtue. 

77te  Caption  to  a  Quaker's  Answer. 

This  answer  was  taken  upon  the  solemn  affirmation  of 
the  defendant  — ,  at  the  house  of  — ,  in  the  parish  of — , 
in  the  county  of  — ,  this  —  day  of  — ,  by  virtue  of  the 
commission  hereunto  annexed. 

Caption  to  the  Answer  of  a  Person  unable  to  write  his  Name. 

This  answer  was  taken,  and  the  above-named  defendant 
•was  duly  sworn  to  the  truth  thereof,  upon  the  Holy  Evan- 
[  *634  ]  gelists,  *at  the  office  of  — ,  situate  in  — ,  in  the 
county  of  — ,  on  — ,  the  —  day  of  — ,  by  virtue  of  the  com- 
mission hereunto  annexed,  the  same  having  been  first  read 
over  to  the  said  defendant,  who  appeared  perfectly  to 
understand  the  same,  and  made  his  (or  her)  mark  thereto, 
in  our  presence. 

C  D  \  Commissioners. 

Jurat  to  an  Affidavit  by  a  Marksman. 

Sworn,  &c.  the  whole  of  the  above  affidavit  having  been 
first  read  over  and  explained  to  the  said  — ,  who  appeared 
perfectly  to  understand  the  same,  and  made  his  mark  in 
my  presence.  Before  me. 

The  mark  X  C.  D. 

A.  B.,  Master  extraordinary. 

Form  of  a  Jurat  to  an  Answer  by  Defendant  who  is  blind. 

Sworn  by  the  defendant  R.  L.  at  the  Public  Office, 
Southampton  Buildings,  in  the  county  of  Middlesex,  this 
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—  day  of  — ,  18 — ,  the  defendant  R.  L.  being  blind,  the 
witness  to  the  signature  being  first  sworn  that  he  had 
truly,  distinctly,  and  audibly  read  over  the  contents  of 
this  answer  to  the  said  defendant  R.  L.,  and  saw  him 
write  his  name  thereto.  Before  me,  A.  B. 

Witness  to  the  signature  ) 
ofR.  L.        F.  L.         5 
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The  person  who  procures  the  certificate  proves  the 
same  in  the  ordinary  way  in  which  a  certificate  of  bap- 
tism, &c.  *is  proved  in  this  country,  by  swearing  [  *635  ] 
"that  the  paper  writing  now  produced,  and  shown  to  this 
deponent,  marked  A.,  is  a  true  copy  of  the  entry  kept  at 
the  Prefecture  du  department  de  la  Seine,  Ville  de  Paris, 
of  the  marriage  of  — ,  he,  this  deponent,  having  carefully 
examined  the  same  therewith."  This  affidavit  is  sworn 
before  the  Consul  General.  If  the  certificate  which  is 
marked  A.  and  the  affidavit  verifying  it  are  in  a  foreign 
language,  they  must  be  translated  by  a  public  notary  or 
other  competent  person,  and  this  translation  is  exhibited 
and  verified  by  affidavit  "  that  the  paper  writing  now  pro- 
duced, and  shown  to  the  deponent  at  the  time  of  swearing 
this  his  affidavit  marked  with  the  letter  B.,  is  a  correct, 
true,  and  faithful  translation  of  the  paper  writing  now  pro- 
duced and  shown  to  this  deponent,  marked  with  the  letter 
A.,  which  latter  paper  is,  or  purports  to  be,  a  copy  of  the 
entry  of  the  marriage  of  the  above-named  —  with  — ,  her 
present  husband,  and  of  the  affidavit  verifying  the  same." 

N.  B.  The  exhibit  is  marked  thus,  "  This  paper  writ- 
ing was  shown  to  the  said  deponent,  and  is  the  same  as 
referred  to  in  his  affidavit  marked  B.,  and  sworn  the  — 
day  of  — ."  The  signature  of  the  Consul  General  before 
whom  these  affidavits  were  sworn  must  be  proved.  These 
affidavits  are  exhibited,  and  the  affidavit  in  verification 
deposes,  "  That  on  the  day  the  affidavits  were  sworn,  the 
person  before  whom  they  were  taken  was  Consul  General 

VOL.  ii.  47 


635  FORMS. 

of  his  Britannic  Majesty  in  the  kingdom  of  France,  and 
that  the  name  or  signature  — ,  set  and  subscribed  to  the 
jurats  of  the  affidavits  or  writings  now  produced,  &c.  is, 
as  this  deponent  verily  believes,  of  the  proper  handwrit- 
ing of  the  said  — ,  this  deponent  being  well  acquaiutep 
with  his  handwriting." 


[  *636  ]         TAXATION  OF  COSTS. 


Preliminary  Observations. 

As  the  manner  in  which  a  bill  of  costs  is  taxed,  is 
regulated  by  the  order  which  directs  the  taxation,  it  is 
incumbent  upon  the  practitioner  to  see  that  full  effect  is 
given  by  the  words  of  the  order  to  the  intention  of  the 
Court.  In  fulfilling  this  duty,  he  should  first  take  care 
that  the  principle  upon  which  the  taxation  is  to  proceed 
is  correct;  and  next,  that  all  the  costs  intended  to  be 
given,  are  provided  for  by  the  terms  of  the  order. 

There  are  three  leading  modes  of  taxing  costs :  the  first, 
as  between  party  and  party ;  the  second,  as  between  soli- 
citor and  client,  when  the  costs  are  paid  out  of  a  general 
fund  ;  and  the  third,  as  between  solicitor  and  client,  when 
the  costs  are  paid  by  the  client,  or  out  of  his  own  fund. 

If  the  order  is  simply  for  the  Master  to  tax  the  costs  of 
the  suit,  it  is  always  construed  to  mean  as  between  party 
and  party  ;  and  it  is  not  competent  for  the  Master  to  put  a 
different  construction  upon  the  order,  because  the  party 
happens  to  fill  a  character  which  usually  entitles  him  to 
costs,  as  between  solicitor  and  client.  It  is  very  commonly 
supposed  that  an  executor  or  trustee  will  be  allowed  his 
costs  as  between  solicitor  and  client,  although  the  order 
contains  no  direction  to  that  effect ;  but  this  is  an  error, 
the  Masters  being  governed  by  the  order,  and  not  being 
at  liberty  to  extend  it.  A  solicitor,  therefore  acting  for 
an  executor  or  trustee,  must  see  that  the  costs  are  directed 
to  be  taxed  as  between  solicitor  and  client. 
[  *637  ]  *In  a  taxation  as  between  party  and  party,  the 
principle  is,  to  have  a  fixed  allowance  for  every  proceed- 
ing in  a  suit  which  is  not  to  be  varied  to  meet  the  circum- 
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stances  of  any  particular  case.  Thus  the  13s.  4c?.,  which 
is  allowed  as  instructions  for  bill,  covers,  in  every  case,  all 
the  trouble  which  the  solicitor  has,  in  getting  together 
the  materials  for  the  suit.  It  is  also  a  principle  to  allow 
or  disallow  the  costs  of  any  proceeding  entirely  with  refer- 
ence to  the  result,  without  regard  to  the  reason  upon 
which  such  a  proceeding  was  undertaken.  Thus,  the 
costs  of  making  or  opposing  a  motion  or  petition  (in  the 
absence  of  any  special  direction  to  the  contrary)  are  allow- 
ed or  disallowed  in  the  general  costs  of  suit,  entirely  with 
reference  to  the  success  of  the  motion  or  of  the  opposition. 

Between  party  and  party,  costs  of  contempt  are  not 
costs  in  the  cause,  except  when  a  bill  is  taken  pro  confesso 
against  any  defendant,  and  then  the  strict  costs  of  the 
various  process  of  contempt,  up  to  the  decree  pro  confesso, 
are  allowed  as  part  of  the  plaintiff's  costs  of  suit.  Also, 
when  an  attachment  is  sealed  against  an  infant,  and  he  is 
brought  by  a  messenger  into  court,  in  order  that  the  Six 
Clerk  may  be  assigned  his  guardian,  the  strict  costs 
incurred  by  the  plaintiff  form  part  of  the  plaintiff's  costs 
of  suit. 

There  is  no  distinction  in  the  manner  of  drawing  up  an 
order  directing  costs  to  be  taxed  as  between  solicitor  and 
client,  whether  the  costs  are  paid  out  of  a  general  fund, 
or  out  of  the  fund  of  the  particular  party.  The  distinc- 
tion is  made  when  the  order  comes  to  be  applied.  At  first 
sight,  a  party  who  is  to  have  his  costs  as  between  solicitor 
and  client,  seems  to  be  entitled  to  every  thing  that  can  be 
claimed  against  him  by  his  own  solicitor  ;  but  in  the  details 
of  taxation  there  are  many  charges  which  are  proper 
against  the  client,  which  it  would  be  unjust  to  fix  upon  a 
third  party.  To  take  one  among  many  instances :  If  a 
*defendant,  by  his  own  delay,  suffers  himself  to  [  *638  ] 
be  put  in  contempt,  it  is  quite  fair  that  he  should  bear  the 
the  expense  of  his  own  neglect ;  but  it  would  be  very  hard 
to  take  those  costs  out  of  a  fund  in  which  any  other  per- 
son is  interested.  This  is  very  necessary  to  be  attended 
to,  in  all  arrangements  where  it  is  intended  that  the 
client  should  be  fully  indemnified  against  all  expenses ;  in 
which  case,  the  same  should  be  so  expressed,  and  it  will 
not  be  sufficient  that  the  costs  are  directed  to  be  taxed  as 
between  solicitor  and  client. 

Where  a  party,  in  addition  to  the  costs  of  the  suit,  has 
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incurred  any  charges  and  expenses  not  strictly  included 
under  the  word  "costs,"  the  Court  will,  in  the  case  of 
executors  or  trustees,  or  in  the  case  of  parties  interested, 
when  the  costs  are  payable  out  of  their  own  fund,  give 
"  costs,  charges,  and  expenses  properly  incurred."  These 
are  the  fullest  words  which  an  order  can  contain. 

On  a  taxation  between  a  solicitor  and  his  own  client,  or 
of  costs  as  between  solicitor  and  client,  to  come  out  of  a 
fund  belonging  solely  to  the  client,  the  solicitor  is  not  only 
entitled  to  be  paid  for  such  proceedings  as  he  took  neces- 
sarily, and  in  the  exercise  of  a  sound  discretion,  but  also 
for  proceedings  not  in  themselves  necessary,  but  which 
the  client  directed  to  be  taken,  after  being  made  to  under- 
stand the  circumstances  of  the  case.  Thus,  if  a  client 
directs  his  solicitor  to  employ  four  or  five  or  more  counsel, 
he  must  pay  the  solicitor  for  the  same.  In  all  questions 
depending  more  upon  an  authority  and  direction  from  the 
client,  than  upon  the  merits  of  the  proceeding,  such  as  a 
journey  of  a  country  solicitor  to  town  to  attend  the  hear- 
ing of  the  cause,  the  mere  direction  or  authority  of  the 
client  will  not  support  the  charge  ;  the  solicitor  must  prove 
that  he  told  his  client  that  such  journey  was  unnecessary, 
and  that,  under  any  circumstances,  the  whole  expenses 
of  such  journey  must  fall  upon  the  client. 
[  *639  ]  *It  sometimes  happens  that  the  Court  only  gives 
a  party  a  portion  of  his  costs,  or  orders  that  one  parly 
shall  have  such  a  portion  of  the  costs  of  suit,  and  that  the 
other  party  shall  have  the  remainder ;  and  the  Court  has 
frequently  ordered  the  taxation  of  the  costs  of  a  suit, 
except  so  much  as  relates  to  a  particular  object,  as  where 
a  bill  is  filed  as  to  real  and  personal  estate,  the  Court 
sometimes  directs  the  taxation  of  the  costs  of  the  suit, 
except  of  so  much  as  relates  to  the  real  estate.  Particular 
attention,  in  such  cases,  should  be  paid  to  the  wording  of 
the  order,  as  the  order  may  be  framed  in  two  ways.  In 
one  way  it  may  be  so  expressed  as  to  involve  an  appor- 
tionment of  the  whole  of  the  general  charges  ;  in  the  other 
way,  it  may  be  expressed  so  that  the  exception  shall  only 
extend  to  the  excess  of  expense  incurred,  in  consequence 
of  the  excepted  matter.  To  make  the  point  clearer, 
suppose  a  bill  filed  for  tithes  of  three  tithable  articles, 
and  the  Court  as  to  one  of  them  (say  milk,)  decides 
against  the  plaintiff,  and  gives  him  the  costs  of  the  suit, 
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except  so  much  as  relates  to  the  tithes  of  milk.  At  first 
sight  it  appears,  that  when  you  have  taken  away  the 
excess  of  expense  occasioned  by  the  claim  for  tithes  of 
milk,  the  whole  of  the  other  costs  ought  to  be  paid ;  but 
the  law  on  the  subject  is,  that  inasmuch  as  the  tithes  of 
milk  was  a  substantive  claim,  it  must  bear  its  due  propor- 
tion of  the  general  charges  of  the  suit.  For  although  if 
the  bill  was  confined  to  one  object,  most  of  the  general 
charges  would  be  the  same  as  if  filed  for  ten  objects ;  yet 
a  party  having  one  sure  ground  of  suit  shall  not  be  allowed 
to  bring  forward  nine  other  claims  without  any  risk  of 
costs.  In  the  supposed  case,  the  question  as  to  the  tithes 
of  milk  might  have  formed  a  distinct  subject  for  a  suit,  but 
the  party  united  it  with  two  other  claims  :  it  is  reasonable, 
that  as  the  question  of  the  milk  had  the  full  benefit  of  the 
suit,  it  should  bear  its  proportion  of  the  general  expense. 
*If,  therefore,  it  is  the  intention  of  the  Court,  [  *640  ] 
either  in  directing  the  payment  of  a  certain  class  of  costs, 
or  in  excluding  them  from  the  costs  of  the  suit,  that  only 
so  much  should  be  paid  or  excluded,  as  that  subject-mat- 
ter has  increased  such  costs,  it  should  be  clearly  so 
expressed  in  the  order.  The  best  form  of  words  for 
answering  this  purpose,  is  perhaps  the  following  : — Let  the 
defendant  pay  to  the  plaintiff  the  costs  of  this  suit,  to  be 
taxed  by  the  Master  (except  so  far  as  such  costs  were 
increased  by  the  plaintiff's  claim,  &c.)  And  let  the  Mas- 
ter ascertain  and  tax  the  costs  incurred  by  the  defendant 
in  this  suit  (so  far  only  as  the  same  were  increased  as 
aforesaid,)  and  deduct  the  amount,  &c.  If  the  order  con- 
tains these  words,  or  words  of  similar  import,  the  excess 
only  of  the  costs,  beyond  those  which  would  have  been 
otherwise  incurred,  will  be  dealt  with. 

The  next  point  to  which  the  practitioner  should  direct 
his  attention,  is  that  all  costs  intended  to  be  given,  are 
embraced  by  the  terms  of  the  order.  The  following 
remarks  may  assist  him  in  this  point : — If  the  order 
directs  the  taxation  of  the  costs  of  the  suit,  or  of  a  peti- 
tion, or  of  a  motion,  or  of  this  application,  it  will  not 
include  any  costs  incurred  previous  to  the  commencement 
of  these  proceedings  respectively  ;  thus,  the  costs  of  the 
suit  will  commence  with  instructions  for  the  bill ;  the  costs 
of  the  petition,  with  instructions  for  the  same  j  and  the 
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costs  of  the  motion,  with  drawing  the  notice ;  and  of  this 
application,  with  the  first  step  taken  in  it.  If,  therefore, 
any  preliminary  costs  have  been  incurred,  as  for  instance, 
cases  for  the  opinion  of  counsel,  they  must  be  provided 
for  by  the  terms  of  the  order.  There  are  certain  proceed- 
ings, which,  though  incurred  after  the  commencement  of 
the  suit,  are  not  costs  of  the  suit,  unless  given  in  express 
words ;  thus,  neither  costs  of  an  appeal,  nor  of  a  rehear- 
ing, nor  of  exceptions  to  a  Master's  report ;  nor  the 
[  *641  ]  expense  of  taking  out  letters  of  *administra- 
tion,  nor  the  costs  incurred  in  an  actual  compromise  of 
the  suit  (if  objected  to),  are  allowed  as  costs  of  the  suit, 
even  when  given  as  between  solicitor  and  client. 

In  providing  for  the  taxation  of  costs,  it  should  be 
recollected  that  a  direction  to  tax  all  parties  their  costs 
will  not  include  the  costs  of  a  receiver  or  other  person 
appearing  who  is  not  a  party,  but  that  such  person  must 
be  named  in  the  order. 

If  a  notice  of  motion  has  been  given,  and  no  order  has 
been  made  thereon,  upon  taxation  of  the  costs  in  the  cause, 
as  between  party  and  party,  no  costs  of  such  motion 
(unless  expressly  provided  for),  will  be  allowed  to  either 
party,  except  in  the  case  of  a  plaintiff  dismissing  his  own 
bill  without  notice  before  decree,  in  which  case  the  defen- 
dant would  be  entitled  to  the  costs  of  any  undecided  motion 
pending  at  the  time  when  the  plaintiff  dismissed  his  bill, 
and  the  costs  of  such  defendant  of  such  motion  would  be 
full  costs  if  an  affidavit  of  merits  had  been  filed  by  either 
party  on  such  motion,  or  405.  only  if  no  such  affidavit  had 
been  filed,  and  the  motion  had  been  made  by  the  plaintiff. 

Where  on  a  motion,  or  other  proceeding  before  the 
Court,  a  party  has  been  ordered  to  pay  costs,  that  party 
cannot  claim  his  own  costs  of  such  motion  or  proceeding 
out  of  a  general  fund  on  the  taxation  of  his  costs  in  the 
cause,  even  if  the  costs  in  the  cause  are  to  be  taxed  as 
between  solicitor  and  client ;  and  much  less  can  he  claim 
the  costs  he  has  paid. 

The  subject  of  apportionment  of  costs,  in  relation  to  the 
matter  of  the  suit,  has  been  already  considered ;  there 
may  also  be  an  apportionment  in  relation  to  the  persons 
who  are  parties.  Thus,  if  one  solicitor  appears  for  three 
defendants,  and  the  bill  is  dismissed  with  costs  as  to  one 
of  them,  the  plaintiff  can  only  be  compelled  to  pay  the 
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costs  of  such  proceedings  as  exclusively  relate  to  that 
defendant,  *and  one-third  of  the  costs  of  the  [  *642  ] 
proceedings  taken  for  all  three  defendants.  Indeed  a 
defendant  to  a  suit  in  chancery,  although  appearing  by  the 
same  solicitor  that  is  employed  for  other  defendants,  is 
not  liable  to  such  solicitor  for  more  than  his  own  share  of 
the  costs  of  the  proceedings  taken  for  all  the  defendants 
jointly,  unless  he  has  undertaken  to  be  answerable  for 
more  than  his  own  share.  Plaintiffs  in  a  suit  are  jointly 
and  severally  liable  to  their  solicitor  for  the  whole  costs 
of  the  suit. 

In  preparing  a  bill  of  costs  the  business  should  be 
entered  under  the  Terms  in  which  it  is  transacted,  and  at 
the  head  of  each  Term  the  year  should  be  placed ;  but  it 
is  not  necessary  to  distinguish  the  vacation  from  the  term. 
The  bill  of  costs,  if  in  the  form  of  a  draft,  should  not  be 
copied  on  both  sides.  It  is  a  great  convenience  in  taxa- 
tion to  have  the  month  and  year  placed  at  the  top  of  each 
page  ;  dates  should  by  no  means  be  put  in  the  left  column, 
as  they  confuse  the  taxation,  and  may  be  cast  up  amongst 
the  deductions — they  may  be  conveniently  placed  imme- 
diately within  the  margin. 

It  is  of  great  importance  in  a  bill  where  many  attend- 
ances are  charged,  or  journeys  taken,  to  be  very  accurate 
in  furnishing  dates,  and  the  length  of  time  occupied  on 
each  attendance  or  journey.  Bills  of  costs  for  business 
done  in  relation  to  different  matters,  or  different  estates, 
are  frequently  made  out  under  different  heads,  viz. :  "  Costs 
relating  to  letting  —  farm,"  "  Costs  relating  to  the  settle- 
ment of  the  claim  of  A.  B."  Where  the  items  are  mere 
strict  charges  in  suits,  motions,  petitions,  &c.,  this  mode 
is  very  well ;  but  where  attendances  are  charged,  the  only 
proper  mode  of  making  out  the  whole  bill  is  by  following 
the  order  of  dates.  Where  attendances  are  charged  under 
different  heads  of  business  transacted  contemporaneously, 
repetition  of  the  same  attendances  is  almost  unavoidable, 
*and  the  trouble  that  the  taxing  officer  experi-  [  *643  ] 
ences  in  duly  checking  bills  of  costs  so  made  out,  is  as 
great  as  it  is  needless. 

•  The  plaintiffs  in  a  suit  in  Chancery,  however  numerous, 
can  have  but  one  bill  of  costs ;  and  the  same  rule  applies 
to  defendants  appearing  by  the  same  solicitor,  however 
large  their  number,  or  however  diversified  their  interests. 
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Thus  if  one  solicitor  is  concerned  for  any  number  of 
defendants,  whatever  their  interests  may  be,  he  is  only 
entitled  to  one  bill  of  costs  for  them  all,  although  he  may 
in  that  bill  charge  for  any  separate  answers  of  any  of 
them,  or  for  the  employment  of  separate  counsel,  for  any 
of  them  at  the  hearing.  In  such  cases  he  can,  however, 
charge  only  one  term  fee,  and  one  attendance  in  court  for 
all  of  them.  If  a  town  solicitor  happens  to  be  concerned 
for  two  different  solicitors  in  the  country,  or  if  he  himself 
is  properly  concerned  for  some  defendants,  and  as  agent 
for  others,  the  case  is  different,  and  he  will  be  allowed  to 
bring  in  two  bills  of  costs ;  but  he  must  from  the  beginning 
of  the  suit  keep  the  defences  separate,  and  take  double 
copies  of  the  bill  of  complaint,  &c.  as  if  two  solicitors 
were  employed.  If  he  does  otherwise,  he  will  be  allowed 
only  one  bill  of  costs,  and  the  two  solicitors  in  the  country 
must  divide  the  fees  between  them.  If  one  or  more  of 
several  defendants  defending  by  the  same  solicitor  present 
a  petition,  and  the  rest  having  a  different  interest  to  the 
petitioners  cannot  join  in  the  petition,  but  appear  upon  it 
to  consent  or  to  submit  to  the  order  of  the  Court,  and  all 
are  ordered  to  have  their  costs  of  that  petition,  the  solici- 
tor can  only  be  allowed  one  bill  of  costs,  nor  can  he  be 
allowed  for  separate  attendances  in  court,  but  only  for 
separate  briefs,  and  separate  fees  to,  and  attendances  upon 
counsel. 

At  the  attendance  of  the  warrant  to  tax,  the  party  should 
[  *644  ]  *be  provided  with  the  original  bill  of  costs,  and 
with  the  order  directing  the  taxation,  and  should  take  care 
that  his  papers  are  well  arranged. 

The  bill  of  costs  should  be  prepared  from  the  payments 
made  and  the  attendances  entered. 

The  Lord  Chancellor  alluding  to  documents  referred  to 
in  the  answer,  and  read  on  a  motion,  said  that  the  copies 
of  the  documents  were  made  merely  for  the  convenience 
of  counsel,  and  were  not  absolutely  necessary,  as  the 
originals  were  in  court.  (Skinners'  Company  v.  Irish 
Society,  1  M.  &  C.  170.) 
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In  Chancery. 

Between  A.  B.,  Plaintiff, 

C.  D.,  Defendant. 

The  Bill  of  Costs(l)  of  the  above  named  plaintiff,  taxed  as  between 
—  and  — ,  pursuant  to  the  decree  made  on  the  hearing  of  this  cause, 
dated  the  —  day  of  — ,  1 8 — ,  whereby  it  was  ordered  (state  so 
much  of  the  order  as  directs  the  taxation  of  the  costs.) 

HILARY  TERM,  18 . 

Date.CZ)  £.    s.    d. 

Instructions  for  bill  .  .  .  .  .0134 

This  is  the  commencement  of  a  bill  of  costs  in  a  suit,  and  if  previous 
items  are  claimed,  they  must  be  provided  for  by  the  words  of  the  order. 
13s.  4d.  is  allowed  for  taking  instructions  for  all  pleadings,  such  as  bills, 
informations,  answers,  pleas,  and  demurrers,  interrogatories,  and  exami- 
nations. 6s.  8d.  is  allowed  for  taking  instructions  for  affidavits,  and  for 
all  special  petitions,  conveyances,  and  to  amend  a  bill.  No  instructions 
whatever  are  allowed  for  exceptions,  abstracts  of  title,  nor  for  documents, 
(save  interrogatories,  examinations,  and  affidavits)  brought  into  the  Mas- 
ters' offices,  such  as  charges,  discharges,  states  of  facts,  proposals,  bills  of 
costs,  and  receiver's  accounts. 

*Drawing  bill  and  fair  copy  fo.  — ,  at  Is.  per  folio.  [  *646  ] 
Is.  per  folio  is  allowed  for  drawing  bills,  informations,  answers,  pleas 
and  demurrers,  examinations,  interrogatories,  affidavits,  petitions,  and 
exceptions.  The  Is.  per  folio  includes  the  fair  copy,  but  not  the  engross- 
ment. If  a  pleading  is  less  than  seven  folios,  6s.  8d.  is  allowed  for  draw- 
ing it,  that  being  the  lowest  fee  for  drawing  any  pleading.  Ouly  8d.  per 
folio  is  allowed  lor  drawing  states  of  facts,  proposals,  charges,  discharges, 
particulars  and  conditions  of  sale,  pedigrees,  bills  of  costs,  &c.,  which 
includes  both  the  fair  copy,  and  the  copy  for  the  Master.  Conveyances 
are  allowed  at  Is.  per  folio,  and  4d.  per  folio  for  the  fair  copy. 

Paid  fee  to  Mr.  — ,  to  settle  and  sign,  and  clerk 

The  fee  allowed  to  counsel  for  drawing  a  pleading,  is  regulated  as 
between  solicitor  and  client,  by  its  length  and  difficulty,  and  by  the  length 
and  nature  of  the  bill.  As  between  party  and  party  one  guinea  is  allowed 
up  to  twenty-nine  folios,  and  if  it  reaches  thirty  folios,  two  guineas;  if 
sixty  folios,  three  guineas,  and  so  on  adding  an  additional  guinea  for 

(1)  In  preparing  the  following  bills  many  of  the  payments  are  left  in  blank  ;  1st,  on 
account  of  their  liability  to  be  varied  according  to  the  amount  of  the  fee  fund ;  and, 
Sndly,  because  it  is  desirable  that  all  payments  should  be  taken  from  the  disbursement 
book  of  the  solicitor. 

(2)  The  date  must  be  inserted  within  the  margin,  so  as  not  to  be  confused  with  the 
deductions. 
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every  thirty  folios.     As  between  party  and  party,  only  2«.  Gd.  is  allowed 
the  clerk,  without  regard  to  the  amount  of  the  fee  paid  to  counsel. 

N.  B.  the  schedule  must  be  deducted  from  the  length  of  an  answer 
before  the  fee  to  counsel  to  settle  such  answer  can  be  ascertained,  as  no 
allowance  is  made  for  counsel  settling  schedules. 

Attending  him  .  .  .  .  .  .068 

More  than  6s.  8d.  is  never  allowed  for  attending  a  counsel  with  a  fee 
on  any  occasion,  whatever  may  be  the  amount. 

Engrossing  bill,  fo.  — ,  at  6d.  per  folio 

Engrossing  pleadings  on  parchment,  such  as  bills,  answers,  examina- 
tions, interrogatories,  is  allowed  at  6rf.  per  folio.  Conveyances  and  agree- 
ments are  allowed  at  3d.  per  folio,  whether  on  paper  or  parchment.  Ex- 
ceptions, petitions,  and  affidavits,  at  4d.  per  folio. 

Paid  for  parchment         . 

As  between  party  and  party,  5s.  is  allowed  for  each  skin  to  contain  fifty 
folios. 

[  *647  ]  *Paid  filing  bill  .  .  .  .  074 

Drawing  precipe  for  subpoena  against  defendants,  and  attend- 
ing to  bespeak,  and  for  same  .  .  .  .068 

If  more  than  nine  defendants  are  included  in  the  subpoenas,  an  addi- 
tional 6s.  8d.  is  allowed ;  if  more  than  eighteen  defendants,  a  second 
additional  6s.  8d.,  and  so  on  in  proportion. 

Paid  for  subpoena,  and  making  copies  to  serve         .         .         .  0     5  10 

This  includes  three  defendants,  a  man  and  his  wife  only  being  reckon- 
ed as  one. 

Attending  Messrs.  —  with  subpoena,  and  obtaining  their  under- 
taking to  appear  for  defendant  A.  .  .  .068 

This  fee  is  usually  allowed,  but  if  the  opposite  party  can  show  that  the 
allowance  for  service  on  the  defendant  would  be  less,  he  is,  as  between 
party  and  party,  entitled  to  confine  the  plaintiff  to  such  smaller  allowance. 

Service  of  subpoena  on  defendant  B.   at  — ,  in  London,  or 

within  twenty  miles  .         .         .         .         .         .         .026 

Service  of  subpoena  on  defendant  C.  at  York       .         .         .050 

The  service  of  the  subpoena  to  appear  need  not  now  be  personal,  and 
only  2s.  6d.  is  allowed  for  each  service  at  and  within  twenty  miles  of 
London,  and  5s.  beyond  that.  In  some  cases  a  most  inadequate  remu- 
neration. 

Term  fee,  clerk  in  court,  and  solicitor  .         .         .         .  0  16     8 

Letters  and  messengers,  &c.      .         .         .         .         .         .050 

This  fee  is  allowed  every  term  the  cause  is  in  agitation ;  it  attaches 
itself  to  the  regular  proceedings  in  the  suit  in  preference  to  interlocutory 
ones.  Thus  if  a  party  has  to  pay  the  costs  of  a  motion,  or  of  any  pro- 
ceeding not  strictly  in  furtherance  of  the  general  object  of  the  suit,  he 
is  not  bound  to  pay  a  term  fee  if  he  can  show  that  there  was  any  pro- 
ceeding in  the  suit  in  that  term,  but  if  he  cannot  do  that,  he  must  pay 
the  term  fee.  The  5s.  per  term  allowed  for  letters  and  messengers, 
[  *648  ]  covers,  *as  between  party  and  party,  every  carriage,  postage, 
and  porterage.  As  between  solicitor  and  client,  in  addition  to  the  5s., 
carriages  of  parcels,  double  and  foreign  postages  are  allowed  in  practice, 
although,  strictly,  a  party  claiming  carriages  of  parcels,  &c.  can  be 
compelled  to  elect  between  such  charges  and  his  5s.  a  term. 

EASTER  TERM. 
Drawing  and  engrossing  petition  to  amend     .        .        .        .040 
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Attending  to  present  same 068 

Paid  answering,  and  for  order  and  entering  .         •         .070 

Copy  and  service  of  order          .         .         .         .         •         .020 

Instructions  to  amend    .         ...  .         .         •         .068 

Drawing  amendments,  fo.  — ,  (at  Is.  per  folio,  including  fair 

copy)       

Paid  Mr.  — ,  to  settle  and  sign  .         .      ,  •         • 

Attending  him 068 

Paid  clerk  in  court  amending  record  bill     .         .         •  0  13     4 

Paid  him  amending  each  office  copy      .         .         .         •         .068 

As  between  party  and  party,  as  a  general  rule,  the  costs  occasioned  to 
the  plaintiff  by  the  amendment  of  the  bill  before  answer  are  not  allowed  ; 
and  as  between  solicitor  and  client,  to  justify  the  allowance,  the  plaintiff 
must  show  that,  with  reasonable  diligence,  the  subject-matter  of  the 
amendment  could  not  have  been  inserted  in  the  original  bill.  In  a  case 
before  the  Master  the  costs  of  amending  his  bill  before  answer  were  allow- 
ed  to  the  plaintiff,  on  a  taxation  between  party  and  party,  the  amend- 
ments arising  out  of  matters  disclosed  by  the  defendant's  affidavits  made 
on  opposing  an  application  for  a  special  injunction,  and  which  matters 
could  not  have  been  known  to  the  plaintiff  before  such  affidavits  were 
made. 

Drawing  notice  of  motion  for  an  injunction     .  .  .020 

Whatever  may  be  the  length  of  a  notice  of  motion,  2s.  only  is  allowed 
between  party  and  party,  but  between  solicitor  and  client,  Is.  per  folio  for 
drawing  it. 

*Copy  and  service  on  the  clerk  in  court  for  each  set  [  *649  ] 

of  defendants  .  .  .  .  .  .020 

This  is  the  party  and  party  charge,  but  between  solicitor  and  client  4rf. 
per  folio  is  allowed  for  the  copy,  and  Is.  for  each  service.  If  on  the  soli- 
citor, the  service  is  2s.  Gd.  If  personal  service  10s. 

Paid  for  certificate  of  bill  filed  .  .  .  .034 

Instructions  for  affidavit  in  support  of  motion         .  .         068 

If  the  affidavit  is  made  by  the  solicitor  in  the  cause  alone,  or  by  his 

clerk,  no  instructions  are  allowed.     If  there  are  many  deponents  only  one 

6s.  8d.  for  intructions  is  allowed. 
N.  B.     Where  a  solicitor  or  his  clerk  makes  inquiries  or  calculations, 

in  order  to  found  an  affidavit,  instructions  will  be  allowed. 

Drawing  affidavit  and  fair  copy,  fo.  — ,  at  Is.  per  folio  . 

Engrossing  same,  at  4d.  per  folio  .  .  . 

Attending  the  deponent,  reading  over  same  and  to  be  sworn     .068 

Between  party  and  party,  though  the  deponents  are  numerous,  and 
attend  at  separate  times,  only  one  6s.  8d.  can  be  allowed. 

Paid  each  oath  .  .  .  .  .  .016 

Paid  deponent  for  trouble,  loss  of  time,  and  expenses 

Between  solicitor  and  client  a  reasonable  payment  will  be  allowed;  but 

between  party  and  party  those  who  make  affidavits  are  looked  upon  as 

volunteers,  and  are  not  allowed  even  their  expenses. 

Paid  filing  affidavit  and  for  office  copy  .  .  • 

The  office  charge  is  4d.  for  filing  the  whole  affidavit;  4d.  per  102 
words  for  registering,  and  4e?.  per  102  words  for  copy,  and  Is.  for  regis- 
trar's signature.  For  every  subsequent  office  copy,  4d.  is  paid  per  102 
words,  and  Is.  for  the  clerk's  signature. 

*Attending  to  file  .  .  .  .     [  *650  ] 

Such  charges  as  the  following  should  never  be  inserted  in  a  bill  of  costs, 

even  against  the  client,  viz. — attending  to  search  for  affidavits  ;  attending 

to  file  affidavits ;  attending  to  file  bill ;  attending  to  search  how  cause 
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stands ;  attending  to  bespeak  copies  of  pleadings,  or  of  minutes,  or  of 
order,  or  of  proceedings  in  the  Master's  office,  &c.  &c. 

Making  two  copies  of  affidavit  for  counsel  —  brief  sheets  each 
No  such  charge  as  abbreviating  affidavit  can  be  allowed.    Copies  arc 
allowed  at  the  rate  of  4d.  per  folio,  or  3s.  id.  for  a  sheet  of  ten  folios. 

Copy  notice  to  annex  (if  very  long  it  may,  as  between  solicitor 

and  client,  be  allowed  at  4cZ.  per  folio)  .  .         .010 

Making  two  copies  bill  to  accompany  affidavit 

If  this  is  necessary  for  the  motion,  it  is  charged  at  3s.  'id.  per  sheet  of 
ten  folios  each  ;  but  in  this  precedent  of  costs,  the  copies  are  charged  for 
the  hearing  of  the  cause.  If  allowed  on  the  motion  they  cannot  be  allow- 
ed again  on  the  hearing. 

Drawing  and  engrossing  affidavit  of  service  of  notice  of  motion  034 
Paid  oath  .  .  .  .  .  ..016 

No  instructions  are  allowed  for  affidavits  of  service;  neither  is  an  atten- 
dance to  swear  same. 

Paid  filing  same,  and  for  office  copy        .  .  .         .034 

The  charge  allowed  for  drawing  and  engrossing  an  affidavit  of  service, 
is  the  same  as  that  charged  for  filing  and  for  the  office  copy. 

Paid  Mr.  — ,  with  brief,  and  clerk       .... 
A  fee  on  a  motion  is  regulated  by  the  nature  of  the  question  before  the 
Court,  (regard  being  had  to  the  quantity  of  brief  necessarily  given.) 

[  *651  ]  *Attending  him         .  .  .  .  068 

Paid  Mr.  — ,  and  clerk      ..... 

On  motion  for  injunction,  of  which  notice  has  been  given,  two  counsel 
are  always  allowed  ;  but  on  other  motion  as  question  on  taxation  generally 
arises  as  to  the  propriety  of  such  allowance.  On  motions  upon  points  of 
practice,  or  for  indulgence  of  the  Court,  which  will  be  granted  or  with- 
held  with  reference  to  practice,  and  the  situation  and  conduct  of  the 
parties  pending  the  suit,  one  counsel  only  is  usually  allowed.  On  exparte 
motions  for  injunctions  it  is  the  practice  only  to  allow  one  counsel. 

Attending  him  .  .  .  .  .  .068 

Attending  court  each  day  .  .  .  .0134 

Attending  court  on  motion  is  always  13s.  4d.  per  diem,  whether  heard 
or  not. 

Paid  for  order  ...... 

Attending  to  pass  order     .  .  .  .  .068 

Paid  entering  order,  at  6cZ.  per  side    .... 

Term  fee  and  letters          .  .  .  .  .118 

TRINITY  TERM. 

Attending  to  bespeak  special  injunction  .  .  .068 

6s.  8d.  is  allowed  for  bespeaking  those  writs  only  (except  a  commission 
of  rebellion)  which  issue  under  an  order  of  the  Court. 

Paid  for  same  fo.  .  .  .  .  . 

If  the  writ  is  sealed  at  a  private  seal,  3s.  6d!.  extra  is  paid,  which  can- 
not be  allowed  between  party  and  party. 

Copy  to  serve,  fo.  — ,  4d.  per  folio         .... 

Service  thereof  •.  0  10     0 

10s.  is  allowed  for  the  service  on  each  party  enjoined. 

N.  B.  The  service  must  be  personal.  Between  solicitor  and  client 
under  special  circumstances,  a  greater  allowance  may  be  made  as  the  case 
may  require. 

[  *652  ]  *Paid  for  office  copy  answer  fo.  — ,  at  IQd.  per  folio 
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Perusing  same  ...... 

Avoid  this  charge. 
Close  copy  thereof,  at  4e?.  per  folio          . 

As  between  solicitor  and  client,  a  close  copy  of  every  answer  is  allow- 
ed to  the  plaintiffs;  but  as  between  party  and  party,  a  close  copy  is  only 
allowed  where  the  plaintiff  resides  twenty  miles  from  London.  It  is  the 
residence  of  the  party,  not  of  the  solicitor,  which  is  material.  Where  the 
defendant  demurs  to  the  whole  bill,  and  the  demurrer  is  allowed,  and  the 
defendant's  costs  of  suit  are  in  consequence  taxed,  even  though  such 
defendant  resides  beyond  twenty  miles  from  town,  no  close  copy  of  the 
bill  can  be  allowed,  because  such  close  copy  is  only  sent  to  the  defendant 
to  enable  him  to  answer  the  bill. 

Abbreviating  bill,  fo.  — ,  answer,  fo.  at  4<Z.  per  folio 

If  the  bill  prays  relief  and  an  injunction,  abbreviating  is  allowed  to  the 
plaintiff  immed lately ;  thus,  as  soon  as  the  bill  is  filed,  he  is  entitled  to 
abbreviate  it;  and  so  also  with  the  answer.  If  no  injunction  is  prayed, 
the  fee  for  abbreviating  does  not  accrue,  until  a  replication  has  been 
filed ;  or  if  the  bill  be  set  down  upon  bill  and  answer,  until  the  same  is 
set  down,  and  subpoenas  to  hear  judgment  served.  If  a  bill  prays  no 
relief  (whether  it  be  for  injunction  or  not),  the  charge  for  abbrevating  is 
not  allowed.  If  a  motion  is  made  for,  or  to  dissolve  an  injunction,  and  a 
party  is  ordered  to  have  his  costs  of  the  motion,  on  the  taxation  of  such 
costs  of  motion,  the  charge  for  the  brief  copies  of  the  pleadings  will  be 
usually  allowed,  but  not  the  charge  for  abbreviating,  which  forms  part 
of  the  general  cpsts  in  the  cause. 

Term  fee,  &c.  answer  filed     .  .  .  .  .118 
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The  defendant  C.  having  applied  to  me  to  take  his  answer 
without  oath,  perusing  same,  and  attending  him  agreeing 
thereto  .  .  .  .  .  .  .068 

*Drawing  and  engrossing  petition  for  leave  to  take  [  *653  ] 

answer  without  oath  .  .  .  ;  .040 

Attending  to  present  same  .  .  .  .068 

Paid  for  order  and  entering,  and  on  leaving  petition    .  .070 

Copy  and  service,  (not  to  be  charged) 

The  charges  for  obtaining  this  order  between  party  and  party  can 
only  be  allowed  on  the  ground  of  saving  expense.  Where  that  object  is 
not  effected,  the  charges  in  question  cannot  be  allowed,  save  against  the 
party  only  who  applied  for  the  indulgence. 

The  defendant  B.  not  having  put  in  his  answer,  paid  for  attach- 
ment against  him  .  .  .  .072 

If  the  attachment  is  sealed  at  a  private  seal,  3s.  6d.  extra  is  charged. 
No  instructions  nor  attendance  are  allowed  for  an  attachment,  nor  for 
any  writ  that  issues  without  order  except  a  commission  of  rebellion. 
The  costs  of  an  attachment,  or  of  any  contempt,  are  not  allowed  as  costs 
in  the  cause  between  party  and  party,  unless  the  bill  has  been  taken  pro 
confesso. 

Paid  for  office  copy  of  answer  of  defendant  B.  folios  — ,  at  Wd. 
per  folio  .  « 

Close  copy  thereof,  at  4d.  per  folio  . 

Carriage  of  same  into  the  country  .  .  • 

As  between  solicitor  and  client,  in  practice,  carriages,  and  double  and 

foreign  postages,  are  allowed,  but  not  porterages,  and  booking,  and  single 

postages,  which  are  covered  by  the  5s.  per  term  allowed  for  letters  and 
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messengers.     As  between  party  and  party,  no  carriages,  &c.  are  allowed, 
and  tlit  whole  of  this  kind  of  expense  is  included  in  the  5s.  per  term. 

Abbreviating  answer,  at  4d.  per  folio 

The  same  rule  applies  as  that  regulating  abbreviating  bill.  It  should, 
however,  be  observed,  that  the  charge  for  abbreviating  extends  over  and 
includes  the  schedules  to  an  answer. 

[  *654  ]  *Making  briefs  of  pleadings  bill,  folios  —  ;  Answer  of 
defendant  A.  folios  —  ;  ditto,  defendant  B.  folios  —  ;  ditto, 
defendant  C.  folios  —  ;  at  3s.  4d.  per  sheet  of  ten  folios 

As  a  general  rule,  briefs  of  pleadings  are  not  allowed  until  the  subpoena 
to  hear  judgment  has  been  served. 

N.  B.  The  schedules  to  the  answer  must  almost  always  be  deducted  from 
the  copies  of  the  briefs,  si  nee  a  case  very  rarely  arises  in  which  the  schedules 
can  be  of  any  use  before  the  Court.  Extracts  from  them,  in  almost  all 
instances,  (if  any  reference  to  them  is  needed,)  will  be  quite  sufficient. 

Paid  Mr.  —  to  advise  .... 

Attending  him  .  .  .  .068 

Advising  is  not  allowed  as  between  party  and  party,  but  it  is  as  between 

solicitor  and  client,  unless  it  can  be  shown  that  the  nature  of  the  case 

rendered  it  unnecessary.     This  seems  to  call  for  revision. 

Instructions  for  exceptions  to  answer,  (nothing  allowed.) 
Drawing  the  same,  —  folios,  at  Is.  per  folio,  including  fair  copy 
Reference  should  now  always  be  had  to  the  Master's  certificate  made 
on  the  exceptions  in  pursuance  of  19th  N.  N.  O.  If  such  certifidate  is 
silent  respecting  costs,  the  plaintiff,  if  he  succeeded  on  any  exception, 
will  be  allowed  his  taxed  costs,  according  to  the  party  and  party  rule  on 
the  taxation  of  the  general  costs  in  the  cause,  under  2#th  N.  O.,  giving 
credit  for  any  sum  received  of  the  defendant  at  the  time.  These 
remarks  principally  apply  to  a  taxation  between  party  and  party.  On  a 
taxation  between  solicitor  and  client  out  of  a  general  fund,  a  strong  case 
must  be  made  out  to  warrant  the  allowance  of  the  costs  of  exceptions  to 
the  party  failing. 

Paid  Mr.  — ,  with  the  same,  and  to  settle  and  sign 

[  *655  ]  *Attending  him        .  .  .  .068 

Copy  exceptions  to  deliver,  at  4.d.  per  folio 

Drawing  and  engrossing  petition  to  refer  exceptions         .  040 

Paid  answering  same,  5s.  6d.,  and  for  order,  Is.,  and  entering, 

6d.  (at  the  Rolls)  .  .  .  .070 

This  is  the  amount  of  the  fees  charged  at  the  Rolls,  where  it  is  advis- 
able to  present  all  petitions  of  course,  except  those  which  necessarily 
come  before  the  Lord  Chancellor  or  the  Vice  Chancellor. 

Attending  to  present  same,  and  for  order  .  .068 

Copy  and  service  of  order  .  .  .  020 

Copy  and  service  of  an  order  on  a  clerk  in  court  is  2s.,  on  a  solicitor,  2«. 
6d.,  and  for  personal  service  on  the  party  is  10s. 

Copy  of  order  for  the  Master  .  .  .026 

Copy  of  exceptions  for  the  Master,  at  4<Z.  per  folio,  —  folios 
Copy  of  the  bill  for  the  Master,  at  4a7,  per  folio 
Copy  of  the  answer  for  him,  at  4rf.  per  folio 

The  three  last  items  are  not  allowed  as  between  party  and  party. 
Warrant  on  leaving  exceptions  .  .  .030 

Copy  and  service         .  .  .  .  016 

Copy  and  service  of  a  warrant  on  the  clerk  in  court  is  Is.  G</.,  on  the 
solicitor,  2s.  6d.,  on  the  party  personally,  10s. 

Warrant  to  proceed  on  reference,  copy  and  service  .         046 

Attending  warrant  on  the  exceptions  .  068 
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Paid  for  certificate  and  transcribing  .  .106 

\l.  is  allowed  for  the  certificate;  and  l^d.  per  folio  for  copying. 
Attending  to  file  the  same          .  .  .068 

Attending  to  file  certificates  and  reports  is  allowed,  but  not  to  file  peti- 
tions or  affidavits. 

*Paid  filing  [  *656  ]  0     3  10 

Drawing  and  engrossing  petition  to  amend  bill  .  .040 

As  between  party  and  party,  amendments  are  only  allowed  where  they 
arise  out  of  the  disclosures  made  by  the  defendant's  answer  ;  and  if  the 
defendant  can  show  that  the  information  could  have  been  derived  by  the 
plaintiff  elsewhere,  the  amendment  will  be  disallowed.  As  between  soli- 
citor and  client,  the  rule  is  not  so  strict ;  but  the  plaintiff  must  show  that, 
with  reasonable  diligence,  the  amendment  could  not  have  been  inserted 
in  the  original  bill. 

Paid  answering  same,  and  for  order  and  entering       .  070 

Attending  to  present  petition  and  for  order         .  .068 

Copy  and  service  on  clerk  in  court  for  each  set  of  defendants    020 
Paid  costs  of  amendment,  1Z.  to  each  set  of  defendants  from 
whom  a  further  answer  is  required,  or  when  there  is  a  new 
engossment  of  the  bill,  even  though  no  further  answer  is 
required      ....... 

This  is  never  allowed  between  party  and  party,  on  the  principle  that 
costs  paid  to  another  party  cannot,  as  between  party  and  party,  be  allowed 
to  the  party  paying,  as  part  of  his  costs.  This  is  a  technical  rule,  and 
the  justice  of  the  case  would  require  that  the  1Z.  should  be  allowed  if  the 
amendment  was  proper. 

Instructions  to  amend  bill  .  .  .  .068 

Drawing  same,  fo.  10  .  .  .  .  .  0  10     0 

The  excess  beyond  the  length  of  the  original  bill  is  allowed.  Thus, 
if  the  original  bill  was  sixty  folios,  and  the  amended  bill  seventy  folios, 
ten  folios  would  be  allowed,  and  even  if  these  seventy  folios  were  obtained 
by  striking  out  five  folios  of  the  original  bill,  and  adding  fifteen  folios,  yet 
as  between  party  and  party  ten  folios  only  would  be  allowed. 

*Paid  Mr.  — to  settle  and  sign       .  .  .     [  *657  ] 

The  same  rule  regulates  this  fee  as  that  for  drawing  the  original  bill. 

Attending  him  .  .  .  .  .  .068 

Engrossing  amended  bill  at  6d.  per  fo. 

If  a  new  engrossment  is  necessary,  otherwise  the  record  is  amended  by 
the  clerk  in  court. 

Paid  for  parchment  .  .  .  .  0  10     0 

Paid  filing      .  .  .  .  .  .  .074 

Praecipe  for  subpoenas  to  answer  amended  biH        .  .068 

Paid  for  subpoena       .  .  .  .  .  .  0     5  10 

On  these  two  items  see  remarks  made  on  subpoenas  to  answer  the  ori- 
ginal bill. 

Service  on  the  clerk  in  court  for  each  set  of  defendants.     If 
any  one  set  exceed  three  in  number,  2s.  6d.  more  will  be.^ 
allowed.     If  such  set  exceed  six,  5s.  more  ;  and  so  on  v     2     6 

Paid  for  office  copy  of  the  further  answer  of  defendant,  at  lOd. 
per  folio      ....... 

Close  copy,  at  4rf.  per  folio  .... 

Abbreviating,  at  4d.  per  folio  .... 

Drawing  notice  of  motion  for  defendant  to  transfer  money  into 

court  .  .  .  .  .  .020 

Copy  and  service  on  the  clerk  in  court      .  .  .020 
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Drawing  and  engrossing  affidavit  of  service     .  .  .  0     4  10 

Paid  oath  .  .  .  .  .  .016 

Paid  filing,  and  for  office  copy  .  .  .  .  0     4  10 

Drawing  brief  to  counsel  to  move,  two  sheets         .  .         0  13     4 

Making  two  copies  thereof     .  .  .  .  .0134 

Sometimes  it  is  necessary  to  give  a  copy  of  the  pleadings  to  support 
[  *658  ]  this  motion,  but  the  point  is  usually  *questioned  before  the  Mas- 
and  a  party  must  be  prepared  to  show  that  extracts  from  the  answer 
would  not  have  been  sufficient. 

Two  copies  of  notice  of  motion,  to  annex  to  brief  .         020 

Paid  Mr.  — ,  to  move  ..... 

Attending  him       .  .  .  .  .  .068 

Paid  Mr.  — ,  with  brief          ..... 

Attending  him       .  .  .  .  .  .068 

The  right  of  having  two  counsel  is  regulated  by  the  importance  of  the 
motion. 

Attending  court,  motion  not  made        .  .  .  .  0  13     4 

13s.  4id.  is  allowed  per  day  for  attending  court  on  a  motion,  whether  it 
is  heard  or  not. 

Attending  court,  motion  made        .  .  .  .0134 

Paid  for  minutes  of  order         .  .  .  .  .036 

Close  copy  .  .  .  .  .  .020 

One-half  of  the  sum  paid  for  the  minutes  is  allowed  for  the  close  copy, 

if  the  half  makes  even  money ;  if  not,  it  is  made  up  to  even  money. 

Thus  if  2s.  is  paid  for  the  minutes,  Is.  is  allowed  for  the  copy  ;  and  if  2s. 

Gd.  is  paid,  Is.  (it/,  is  allowed  for  the  close  copy. 

Attending  settling  same  .  .  .  .  .008 

6s.  8d.  is  allowed  for  attending  settling  minutes  of  all  special  orders ; 

13s. -W.  for  attending  settling  minutes  of  decrees  and  decretal  orders. 
6s.  8d,  is  allowed  for  attending  passing  all  special  orders  ;  13d.  4s.  for 

attending  passing  decrees  and  decretal  orders. 
N.  B.  In  costs  between  party  and  party,  no  more  can  be  allowed,  under 

any  circumstances. 

Paid  for  order       ...... 

Attending  the  registrar  to  draw  up  and  pass  order       .  .068 

Paid  entering  at  6d.  per  side          .... 

Attending  to  enter  same 

An  attendance  is  only  allowed  to  enter  decrees  and  decretal  orders. 

[  *659  ]     *Attending  to  bespeak  writ  of  execution  .         068 

An  attendance  is  allowed  to  bespeak  all  special  writs  ;  t.  e.  writs  issued 
pursuant  to  an  order.  Neither  a  dedimus  to  take  an  answer,  nor  an 
attachment,  are  special  writs.  * 

Paid  for  same  ...... 

Making  copy  to  serve  at  4d.  per  folio 

It  should  be  observed,  that  between  party  and  party  these  charges  are 
allowed  only  when  an  attachment  thereon  has  issued,  and  then  they  form 
personal  costs  against  the  party  in  contempt,  payable  before  he  can  clear 
his  contempt;  and  therefore,  as  against  him,  cannot  form  part  of  costs  of 
the  suit,  under  any  circumstances.  The  only  case  in  which  these  items 
can  form  costs  of  suit  between  party  and  party,  is  where  the  costs  of  suit 
are  paid  out  of  a  fund  for  the  benefit  of  which  the  writ  of  execution  was 
sued  out  against  the  defaulter. 

Service  thereof  .  .  .  .  .  .0100 

The  defendant  having  paid  in  the  money,  drawing  request  to 

Accountant-general  to  invest  the  same         .  .  .026 

Attending  him      .  .  .  .  .  .068 


PLAINTIFF'S  COSTS.  659 


£.    s.    d. 
Paid  him        ....... 

Is.  is  paid  for  investing  principal  money,  and  4s.  for  investing  divi- 
dends. The  investment  of  money  entitles  the  party  making  the  invest- 
ment to  charge  a  term  fee. 

Paid  filing  replication  .  .  .  .  .078 

Drawing  and  engrossing  petition  for  a  commission  .         040 

Attending  to  present  .  .  .  .  .068 

Paid  answering,  and  for  ordering  and  entering       .  .070 

Copy  and  service         .  .  .  .  .  .020 

[If  done  by  motion,  the  charges  will  be  :  .  . 

Instructions  to  move  .  .  .  .  .  .026 

Paid  Mr.  —  .  .  .  .  0  10     6 

Attending  him  .  .  .  .  .  .068 

*Paid  for  order  and  entering         .  .  .     [  *660  ]  0     3     6 

Copy  and  service         .  .  .  .  .  .020] 

Drawing  precipe  for  subpoena,  <kc.  .  •  .068 

Paid  for  same,  and  making  copy  .  .  .  .  0     5  10 

Service  thereof  on  each  clerk  in  court,  or  for  the  service  of 

each  subpoena  containing  three  defendants          .  .026 

2s.  6</.  is  allowed  for  service  on  each  clerk  in  court.     If  the  same  clerk 

in  court  is  concerned  for  different  solicitors,  then  the  service  will  be  2s.  6rf. 

each  solicitor;  or  if  such  clerk  in  court  or  solicitor  be  concerned  for  more 

than  three  defendants,  then  service  will  be  2s.  6d.  for  three  or  under;  5s. 

for  four  to  six,  and  so  on. 

N.  B.  a  copy  of  this  subpoena  should  be  served  for  every  defendant 

Term  fee  and  letters  .  .  .  •  •  .118 

HILARY    TERM,  18 . 

Attending  defendant's  solicitor,  obtaining  consent  to  enlarge 

publication,  and  instructing  clerk  in  court    .  .  .068 

Paid  clerk  in  court  .  .  .  .  .068 

These  charges  can  only  be  allowed  between  party  and  party,  against 
parties  who  avail  themselves  of  such  enlargement  for  the  examination  of 
their  own  witnesses. 

Instructions  for  interrogatories  for  the  examination  of  wit- 
nesses. .  .  .  .  .  0  13     4 

This  charge  between  party  and  party  covers  all  the  trouble  of  finding 
out  and  getting  up  the  evidence. 

Drawing  same,  Is.  per  folio,  including  fair  copy 

Paid  Mr.  — ,  to  settle  and  sign      .... 

Attending  him  .  .  .  .  .  .068 

*Engrossing  interrogatories,  at  6d.  per  fo.  .     [  *661  ] 

Paid  for  parchment     ...... 

Attending  the  examiner  with  same,  and  to  make  appointment     068 
Drawing  summons,  and  serving  it  on  two  witnesses  to  attend      0  10     0 
Attending  Mr.  A.  to  be  examined  .  .  .068 

Attending  Mr.  B.  to  be  examined        .  -  .  .068 

Drawing  precipe  for  subpoena  duces  tecum  against  —         .         068 
Paid  for  same,  and  for  copy     .  .  .  .  .  0     5  .10 

Service  thereof     .  .  .  .  .  0  10     0 

Drawing  precipe  for  subpoena  to  testify  .  .  .068 
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£.    a.      d. 
Paid  for  same  and  copy         .         .         .         .         .         .         .  0     5  10 

Service  thereof 0100 

6s.  8d.  is  allowed  for  leaving  the  interrogatories  with  the  examiner 
to  be  filed,  and  for  making  an  appointment  with  him  to  examine  the 
witness ;  6s.  8d.  is  allowed  for  attending  each  witness  to  be  examined ; 
5s.  for  summoning  each  witness,  where  no  subpoena  is  requisite ;  and  10s. 
for  serving  each  witness  with  a  subpoena  and  summons,  where  a  subpoena 
is  necessary.  As  between  solicitor  and  client,  proper  attendances  are 
allowed  on  the  witness  before  his  examination,  and  for  getting  up  the  evi- 
dence; but  not  as  between  party  and  party. 

Paid  witnesses  for  loss  of  time 

The  practice  in  this  court  between  party  and  party  may  now  be  con- 
sidered as  settled,  that  only  professional  men,  i.  e.  legal  and  medical,  are 
allowed  for  loss  of  time. 

Paid  them  for  expenses 

Witnesses  are  allowed  their  reasonable  expenses  of  living  and  travel- 
ling. 

Attending  to  bespeak  commission  for  examination  of  witnesses   068 
Paid  for  same 119 

Drawing  notice  to  the  defendant  of  executing  the  same         .       036 
[  *662  ]  *Attending  commissioners  to  get  the  same  signed    .068 
Service  thereof,  according  to  circumstances        .         .         . 
This  notice  only  requires  to  be  served  on  those  defendants  who  join. 
Paid  commissioners  their  fees  for  attending  execution  of  the 

commission,  each  per  day,  exclusive  of  expenses          .         .220 
The  solicitor's  fee  for  attending  the  execution  of  the  commis- 
sion per  day,  exclusive  of  expenses     .         .         .         .         .220 

Each  party  appearing  by  a  separate  solicitor,  examining  in  chief,  is 
allowed  the  expenses  of  two  commissioners,  and  for  his  solicitor's  atten- 
dance. A  party  only  cross-examining  is  only  allowed  the  expense  of  one 
commissioner,  and  is  not  allowed  for  the  attendance  of  his  solicitor.  Per- 
sons who  live  at  or  near  the  place  where  the  commission  is  to  be  executed, 
should  be  named  commissioners,  as  it  is  very  difficult  to  get  travelling 
expenses  of  commissioners  allowed,  even  between  solicitor  and  client. 

Paid  engrossing  clerk  per  day,  exclusive  of  expenses       .         .  0  15     0 

Paid  tavern  bill,  (a  reasonable  bill  will  be  allowed)     . 

Term  fee,  &c IIS 

EASTER    TERM,    18 . 

Publication  having  passed,  paid  examiner's  bill : 

Filing  interrogatories  .         .         •         .         .         .         .074 

Eight  witnesses 200 

Nineteen  certificates     .         .         .         .         .         .         .         .334 

Five  subprena  notices       .         .         .         .         .         .         .050 

[  *663  ]  *Office  copy  of  depositions  of  town  witnesses,  at  Is. 

2d.  per  folio         ........ 

No  close  copy  of  depositions  is  allowed  even  between  solicitor  and 

client. 

Paid  for  office  copy  of  depositions  taken  in  the  country  by 
commission,  at  lOd.  per  folio     ...... 

Paid  clerk  in  court  for  entering  rule  to  produce  witnesses  078 

Ditto,  to  pass  publication  .         .         .         .         •         .078 

[If,  instead  of  rules  being  entered,  publication  is  passed  by 
consent,  the  charge  will  be  —  . 
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Attending  to  consent,  and  instructing  clerk  in  court         .         .068 
Paid  him 068 

Abbreviating  depositions,  fol.  — ,  at  4<f.  per  folio    . 

The  whole  length  of  the  office  copy,  including  the  interrogatories,  (if 
the  office  copy  contains  any)  is  allowed  in  abbreviating.  The  office  copy 
of  a  party 'sown  depositions  does  not  contain  any  interrogatories. 

Making  two  copies   thereof,  (exclusive  of  the  interrogatories,) 
at  3s.  4c?.  per  sheet  ....... 

Paid  for  certificate  of  pleadings 034 

Paid  for  setting  down  cause  and  attending      .         .         .          .168 

Drawing  precipe  for  subpoena  to  hear  judgment,  and  attending 

for  same  .         .         .         .         .         .         .         .         .068 

Paid  for  same  and  copy    .         .         .         .         .         .  0     5  10 

Service  on  each  clerk  in  court,  or  of  each  subpoena          .         .026 

As  to  the  three  last  charges,  the  same  remarks  apply  as  to  subpoenas 
to  rejoin. 

Affidavit  of  service,  &c.         .         .         .         .         .         .         .034 

*0ath      .....  [  *664  ]  0     1     6 

Paid  agent  to  clerk  in  court  making  affidavit  .         .         .034 

Paid  filing  affidavit  .         .         .         .         .         .         .034 

Term  fee     .         .         .  118 

Drawing  and  engrossing  petition  to  prove  deeds  viva  voce  at 

the  hearing       .         .         .         .         .         .         .         .         .040 

Attending  to  present         .         .         .         .         .         .         .068 

Paid  answering  and  for  order,  and  entering     .         .         .         .070 

Copy  and  service 020 

If  a  cause  is  heard  as  a  short  cause,  6«.  Sd.  is  allowed  for  getting  the 
consent  of  the  opposite  solicitor,  and  6s.  8d.  for  attending  counsel  for  his 
certificate,  and  on  the  registrar  to  get  cause  marked  as  a  short  cause. 

Copy  title  and  prayer  of  bill  for  judge        .         .         ..026 
Drawing  observations,  two  sheets  and  copy     .         .         .         .100 
Only  two  sheets  are  allowed  between  party  and  party. 

Paid  Mr.  — ,  with  brief  and  clerk         .          .... 
Attending  him 068 

The  brief  should  not  be  delivered  until  the  cause  is  nearly  ripe  for 
hearing,  otherwise  a  refresher  may  be  necessary  and  will  be  disallowed. 
As  between  party  and  party,  to  entitle  a  party  to  a  refresher,  the  cause 
should  have  been  within  twelve  of  the  day's  paper;  but  if  during  the 
term  in  which  the  brief  was  delivered,  it  happens  at  any  time,  the  cause 
is  within  that  number  of  the  paper,  it  will  entitle  the  party  to  a  refresher 
for  the  next  term,  if  the  cause  is  in  the  paper  at  any  time  during  that 
term. 

N.  B.  The  vacation  forms  part  of  the  preceding  term.         i 

Paid  Mr.  —  with  brief  and  clerk 

Attending  him 068 

The  right  to  two  counsel  on  the  hearing  and  the  amount  of  fees  are 
regulated  by  the  question  in  dispute  and  the  quantity  of  paper  delivered. 

Paid  Mr.  — ,  consultation  fee,  and  clerk     .         .         .         .296 

^Attending  him [  *665  ]  0     6     8 

As  between  party  and  party  consultations  are  not  allowed.  It  is  to 
be  regretted  thaf,  in  this  particular,  we  have  not  followed  the  courts  of 
law;  as  between  solicitor  and  client,  the  allowance  of  a  consultation  is 
regulated  by  the  importance  of  the  question  at  issue. 

Paid  Mr.  — ,  consultation  fee,  and  clerk     .         .         .        .136 
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Attending  him 068 

Attending  consultation 0  13     4 

Term  fee,  &c 118 

MICHAELMAS    TERM,    18 . 

Paid  refresher  to  Mr.  — 246 

Attending  him 068 

Paid  refresher  to  Mr.  — 136 

Refreshers  are  only  allowed  in  those  terms  in  which  the  cause  is  in 
the  paper;  thus,  if  a  brief  was  properly  delivered  in  Hilary  Term,  and 
the  cause  did  not  come  into  the  paper  until  Trinity  Term,  a  refresher 
would  be  allowed  of  that  term,  but  not  as  of  Easter  Term. 

Refreshers  are  not  allowed  on  petitions  or  motions,  nor  on  an  appeal 
from  an  order  made  on  a  motion  or  a  petition,  nor  on  exceptions  to  a 
report  on  interlocutory  matters. 

Attending  him  .  .  .  .  .  .068 

Attending  at  Doctors'  Commons,  giving  instructions  for  origi- 
nal will  to  be  produced  at  hearing          .  .  .068 
Paid  II.  for  the  first  day,  and  10s.  per  diem  afterwards 
Attending  Court,  cause  in  paper     .             .             .  0  10     0 
Do.  cause  part  heard  .             .             .             .             .             .  0  13     4 

Do.  cause  heard  and  order  made    .  .  .  .0134 

Paid  Court  fees  .  .  .  .  .  .0130 

Paid  for  Copy  minutes       .  .  .  .  .060 

Close  Copy     .  .  .  .  .  .030 

Close  copy  minutes  is  allowed,  aa  well  in  a  town  as  in  a  country 
cause,  and  equally  as  between  party  and  party,  as  between  solicitor  and 
client. 

Paid  Mr.  —  to  settle  minutes  .... 

Counsel  are  not  allowed  for  settling  minutes,  as  between  party  and 
party. 

[  *666  ]     ^Attending  him     .  .  .  .068 

Drawing  notice  of  motion  to  vary  minutes  •  .020 

Copy  and  service        .  .  .  .  .  .020 

The  costs  of  a  motion  to  vary  the  minutes  as  between  party  and  party 
depend  upon  the  result  of  the  motion,  and  whether  the  matter  ought  to 
have  been  provided  for  at  the  hearing.  If  the  party  making  the  motion 
succeeds,  and  it  cannot  be  shown  that  he  ought  to  have  applied  and  did 
not  apply  for  the  same,  at  the  hearing,  he  will  be  entitled  to  the  costs  of 
the  motion,  as  costs  in  the  cause.  On  the  contrary,  if  the  other  party  op- 
poses the  motion  successfully,  or  varies  that  which  it  sought  materially, 
he  will  be  entitled  to  his  costs,  as  costs  in  the  cause. 

Drawing  and  engrossing  affidavit  of  service,  and  paid  oath       .0     3  10 
Paid  filing  same,  and  for  office  copy          .  .  .024 

Drawing  brief  for  counsel  to  move       .  .  .  .  0  10     0 

Paid  him  and  clerk  .  .  .  .  .136 

Attending  him  .  .  •  .  .  .068 

Attending  Court,  minutes  varied  .  .  .         0134 

Attending  settling  minutes  of  decree  .  .  .  0  13     4 

13s.  'lit.  is  allowed  for  attending  to  settle  minutes  of  decrees  and  of  de- 
cretal orders. 

Paid  for  decree  .  .  .  .  .  • 

13s.  <!(/.  is  allowed  to  pass  decrees  and  decretal  orders. 
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Attending  passing  .  .  .  »  .0134 

Paid  entering,  at  6d.  per  side  .... 

Attending  to  enter  .  .  .  .  .068 

This  fee  is  allowed  for  entering  decrees  and  decretal  orders. 
*Drawing  and  engrossing  petition  to  enter  decree,     [  *667  ] 

nunc  -pro  tune  .  .  .  ...  .040 

Paid  answering,  and  for  order  and  entering     .  .  .070 

This  order  would  not  be  allowed  as  between  party  and  party,  unless  it 
could  be  shown  that  it  was  no  fault  of  the  plaintiff  that  the  decree  was 
not  entered  within  the  proper  time. 

Attending  .  .  .  .  .068 

The  defendant  A.  B.  having  presented  a  petition  of  appeal,  paid 
for  office  copy          ...... 

No  close  copy  is  allowed. — The  costs  of  an  appeal  are  not  costs  of  suit, 
even  between  solicitor  and  client,  unless  specially  provided  for.  If  the 
costs  of  an  appeal  are  ordered  to  be  paid  by  a  party,  and  are  not  included 
in  the  general  costs  of  the  suit,  every  charge  which  equally  applies  to  the 
regular  proceedings  in  the  suit,  as  to  the  appeal,  is  thrown  upon  the  costs 
of  the  suit.  Thus  if  during  any  given  term  there  are  any  regular  proceed- 
ings in  the  suit,  and  also  others  on  the  appeal,  the  term  fee  must  be 
wholly  charged  in  the  costs  of  suit. 

Making  two  brief  copies  thereof,  at  3s.  4c£.  per  sheet,  each 
The  defendant  having  served  a  notice  of  motion,  to  stay  pro- 
ceedings, pending  the  appeal,  drawing  brief  for  counsel,  two 
sheets  and  copy  .  v.  .  .  .100 

This  being  a  regular  proceeding  in  the  suit,  the  costs  of  it  will  be  al- 
lowed or  not,  according  to  the  success  or  failure  of  the  party  applying  or 
opposing. 

Copy  notice  to  annex                .             .  .             .             .010 

Paid  for  office  copy  affidavit  in  support  .              . 

One  brief  copy  for  counsel,  —  sheets,  at  3s.  4c?.  per  sheet 

Paid  Mr.  —  and  clerk  .  . 

Attending  him       .             .             .  .             .             .068 

Attending  Court         .             .             .  .             .             .  0  13     4 

•^Drawing  and  engrossing  affidavit  of  having  been     [  *668  ] 

served  with  order  to  set  down  appeal  .             .             .034 

Paid  oath        .             .             .             .  .              .              .016 

Paid  filing  same    .              .              .  .              ..034 

Paid  Mr.  —  with  brief  petition  of  appeal  .             . 

Attending  him       .              .              .  .             .              .068 

Paid  Mr.  — ,  the  like  ..... 

Attending  him       .             .              .  .             ..068 

Paid  Mr.  —  consultation  fee,  and  clerk  .             .             .296 

Attending  him       .              .              .  .             .068 

Paid  Mr.  —  consultation  fee,  and  clerk  .             .             .136 

Attending  him       .             .             .  .              .              .068 

Attending  consultation             .              .  .              .              .  0  13     4 

Term  fee,  &c.       .             .             .  .                          .118 

HILARY  TERM,   18 . 

Paid  Mr.  —  refresher  fee  on  appeal,  and  clerk  .  .246 

Attending  him      .  .  .  .  .  .068 
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Paid  Mr.  —  refresher  fee,  and  clerk  .             •  .             .136 

Attending  him       .             .             .             .  .             .068 

Attending  Court,  petition  of  appeal  in  the  paper  .             .  0  10     0 

The  like  petition  heard                   .             .  .                      0  13     4 

Paid  Court  fees          .             .             .             ,  .             .  0  13     0 

Paid  for  copy  minutes      . .             .             .  .             .060 

Close  copy      .             .             .             .             .  .             .030 

Attending  settling  same    .             .             .  .             .         0  13     4 

Paid  for  order  .  .  . 

Attending  passing  same    .             .             .  .             .         0  13     4 

Paid  entering  order,  at  6d.  per  side     .... 

Attending  to  enter  order                 .             .  .             .068 

[  *669  ]     *Term  fee,  &c.     .             .             .  .             .118 

EASTER  TERM,  18 . 

Attending  at  the  Public  Office,  to  get  Master  in  rotation  marked  068 

This  is  only  allowed  as  between  solicitor  and  client. 

Paid  marking  Master's  name  .  .  .  .010 

Making  copy  title,  and  ordering  part  of  decree  for  the  Master     026 

If  longer  than  three  sides  of  the  original  decree  it  may  be  charged  at 
8d.  per  side,  but  usually  there  is  no  intermediate  charge  between  2s.  &d. 
and  5s. 

Paid  for  warrant  to  consider  the  decree,  two  copies  and  ser- 
vices .  .  .  .  .  .  .060 

3s.  is  now  paid  for  each  warrant.  From  10th  October,  1824,  to  llth 
January,  1834,  it  was  only  2s.;  Is.  6d.  is  allowed  for  the  service  on  each 
clerk  in  court ;  2s.  6d.  if  on  the  solicitor,  and  10s.  if  the  service  is  per- 
sonal. 

Attending  warrant,  when  the   Master  directed  interrogatories 

to  be  brought  in,  and  other  proceedings  to  be  taken  .068 

Attending  to  bespeak  advertisement  for  creditors  .         068 

Paid  Master's  clerk  .  .  .  .  .110 

Before  llth  January,  1834,  the  charge  was  10s.  6d. 

Making  3  copies  advertisement  for  three  papers  .         030 

Is.  is  allowed  for  a  copy  of  each  advertisement.  As  the  original  is 
inserted  in  the  Gazette,  no  copy  for  that  paper  is  required. 

Attending  instructing  printer  of  the  Gazette  .  .068 

Paid  inserting,  and  for  Gazette 

[  *670  ]     ^Attending  instructing  printer  of  the  Times  and 

Law  Advertiser      .  .  .  .  .  .068 

One  6s.  8d.  is  allowed  for  attending  every  two  papers,  and  if  there  is  an 

additional  paper  beyond  that,  the  solicitor  is  entitled  to  an  additional  6s.  8d. 

Paid  for  insertion  in  the  Times,  and  for  paper    . 

Paid  for  insertion  in  Law  Advertiser,  and  for  paper 

Attending  instructing  printer  of  the  Morning  Herald          .  ,      068 

Paid  for  insertion  ..... 

Instruction  for  interrogatories  for  the  examination  of —     .         0  13     4 

Drawing  same  and  fair  copy  for  the  Master,  fol.  8  .080 

As  between  party  and  party  no  fee  is  allowed  to  counsel  for  settling  in- 
terrogatories left  in  the  Master's  office,  for  the  examination  of  a  party. 
As  between  solicitor  and  client,  when  the  interrogatories  are  special,  a  fee 
is  sometimes  allowed. 
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Warrant  on  leaving  same,  two  copies,  and  services      .  .060 

Do.  to  settle  two  copies  and  services  .  .  .060 

Attending  warrant,  interrogatories  allowed      .  .  .068 

Paid  Master's  clerk,  engrossing  interrogatories,  fol.  8         .         010 
Do.  for  parchment       ...... 

Do.  allocator         .  .  .  .  .  .050 

Do.  certificate  of  allowance  .  .  .  .106 

Attending  to  file  same  .  .  .  .068 

Paid  filing  certificate,  (about)  .  .  .  .  0     2  10 

Warrant  for  the  defendant  to  bring  in  his  examination,  one 

copy  and  service  .  .  .  .  .046 

Only  the  party  to  bring  in  the  examination  is  served. 

^Attending  same,  —  days  given  to  put  in  same          .  [  *671  ]  0     6     8 
Attending  to  bespeak  peremptory  advertisement  for  the  credi- 
tors of  the  testator,  —  to  come  in  and  prove  their  debts       .068 
Paid  Master's  clerk  .  .  .  .  .110 

3  copies  to  insert  in  the  papers  .  .  .  .030 

Attending  to  insert  same  in  Gazette  .  .  .068 

Paid  inserting,  and  for  paper  .... 

Attending  to  insert  same  in  the  Times  and  Law  Advertiser         068 
Paid  inserting  in  the  Times,  and  for  paper 
Paid  inserting  in  Law  Advertiser  .  .  . 

Attending  to  insert  same  in  Morning  Herald    .  .  .068 

Paid  inserting,  and  for  paper  .... 

Drawing  particulars  and  conditions  of  sale,  — fol.  at  8d. 

N.  B.  As  far  as  the  sale  is  concerned  (though  the  order  only  gives 
costs  as  between  party  and  party,)  yet  the  items  will  be  taxed  as  if  costs, 
charges  and  expenses  of  the  sale  were  given. 

Warrant  on  leaving  copy  and  service  .  .  .046 

Ditto  to  proceed,  copy  and  service  .  .  .046 

Attending  same  .  .  .  .  .  .068 

Drawing  proposal  for  Mr.  — ,  auctioneer,  to  sell  estate,  fol.  4028 
Warrant  of  leaving  copy  and  service  .  .  .046 

Ditto  to  proceed  .  .  .  .  .046 

Attending  same,  when  the  Master  decided  that  his  clerk  should 

sell  .  .  .  .  .  .  .068 

Instructions  for,  and  drawing  general  advertisement  for  sale       068 
Paid  Master's  clerk  for  same  .  .  .  .110 

^Attending  to  get  same  inserted  in  London  Gazette     [  *672  ]  0     6     8 
Paid  insertion    .  ..... 

Two  copies  to  insert  in  London  papers  .  .  .020 

When  the  advertisement  is  long,  4d.  per  fol.  may  be  allowed. 
Paid  inserting  in  the  Times  .... 

The  like  in  the  Morning  Herald          .... 

Attending  to  insert  .  .  .  .  .068 

Instructions  for,  and  drawing  peremptory  advertisement  for 

sale  .  .  .  .  .  .  .068 

Paid  Master's  clerk  for  same         .  *  .  .110 

Paid  to  the  Master  in  addition  .  .  .  .300 

N.  B.  This  fee  will  be  repaid  if  the  property  shall  not  be  offered  for 

sale,  General  Order,  23d  February  1837.    This  fee  in  lieu  of  two  fees 

which  were  payable  from  and  after  10th  January,  1834,  to  and  including 
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27th  February,  1837,  viz.  "Upon  every  sale  by  the  Master,  where  the 
purchase  money  does  not  exceed  2000/.  payable  on  the  report,  confirmed 
absolute,  by  such  party  as  the  Master  shall  direct,  51"  and  "  For  every 
sale  above  2000/.  on  every  1001.  5s." 

Attending  to  get  same  inserted  in  London  Gazette      .  .068 

Paid  insertion        ...... 

Two  copies  to  insert  in  London  papers  .  .  .020 

Paid  inserting  in  the  Times  twice 

The  like  in  the  Morning  Herald  twice 

Attending  to  insert  same  twice,  in  each  paper         .  .         068 

Warrant  to  settle  particulars  of  sale,  one  copy  and  service       .046 

Attending  warrant  thereon  .  .  .  .068 

Warrant  to  fix  day  of  sale,  one  copy  and  service          .  .046 

Attending  same,  when  —  day  of  —  fixed  .  .068 

[  *673  ]  *Attending  printer  with  particulars,  and  afterwards 

correcting  same,  according  to  time,  at  6s.  8d.  per  hour 
Paid  him  for  printed  particulars  . 

Attending  distributing  printed  particulars         .  .  .  0  13     4 

Paid  Master's  clerk,  journey  to  — ,  expenses  and  coach  fare 
Drawing  state  of  facts,  as  to  lease  proposed  to  be  granted  to 

— ,  and  copy  for  the  Master,  fol.  52,  at  8d.  per  fol.         .         1148 
Instructions  for  affidavit  in  support  of  proposal  .  .068 

Drawing  same,  fol.  4          .  .  .  .  .040 

Paid  agent's  charges,  engrossing  and  getting  same  sworn 

As  between  party  and  party  only  the  engrossing,  and  6s.  8d.  for  read- 
ing over  and  attending  to  swear  affidavit,  and  2s.  6d,  for  the  oath  would 
be  allowed,  but  as  between  solicitor  and  client,  the  necessary  expenses 
incurred  by  an  agent  are  allowed. 

Warrant  on  leaving  same,  copy  and  service  .  .046 

Two  warrants  to  proceed  thereon,  copy  and  service  .         090 

The  number  of  warrants  is  usually  regulated  by  the  length  of  the  pro- 
ceedings; four  warrants  are  allowed  for  every  100  folios.  If  the  nature  of 
the  proceedings  requires  more  attendances,  they  are  allowed  according  to 
the  number  actually  made. 

Attending  same  when  the  Master  approved  of  proposal  .  0  13     4 

Instructions  for  lease  from  the  trustees  to  Mr.  —  .068 

Only  6s.  8d.  is  allowed  for  instructions  for  any  deed. 
N.  B.  Conveyance  by  lease  and  release  is  one  deed,  and  only  one  6s.  8d. 
is  allowed  for  instructions.  Unless  there  is  some  special  agreement  to  the 
[  *674  ]  *contrary,  the  universal  practice  on  leases  is  for  the  lessee  to 
pay  the  costs  of  the  lessor's  solicitor,  as  well  as  his  own ;  but  where  a  les- 
see takes  his  lease  from  parties  to  a  suit  in  Chancery,  or  from  a  receiver 
appointed  by  that  Court,  he  is  not  to  pay  more  than  the  ordinary  charges 
for  his  lease,  and  the  parties  to  the  suit  must  sustain  the  costs  incurred  by 
the  Master's  approval,  &c.  of  the  lease.  It  is  usual  in  costs  of  suit  to 
charge  all  the  costs  of  the  lease,  giving  credit  for  the  sum  received  from 
the  lessee. 

Drawing  same,  three  skins,  and  copy  for  the  Master  .300 

Is.  4rf.  per  folio  is  allowed  for  drawing  and  fair  copy  of  a  conveyance, 
or  II.  for  every  skin  of  15  folios.  If  the  deed  is  settled  by  counsel,  he  set- 
tles the  draft,  and  the  fair  copy  included  in  the  above  charge  is  made  for 
the  Master,  or  for  a  perusing  party  to  the  deed. 

Warrant  on  leaving  same,  copy  and  service     .  .  .046 

The  like  to  proceed,  copy  and  service        .  .  .046 

Attending  same  .  .  .  .  .068 
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Further  warrant  on  lease,  copy  and  service  .  .         046 

Attending  same,  when  same  finally  settled       .  .  ,068 

Making  copy  lease  to  send  to  the  lessee,  fo.  45       .  .         0150 

Paid  parcel  with  same  returned,  approved  by  him         .  .028 

Paid  Master,  perusing  draft  lease,  fo.  45  .  . 

Engrossing  lease  on  three  skins  .  .  .  .  1   10     0 

Parchment  and  duty  .  .  .  3  15     6 

Paid  Master's  clerk  for  examining  engrossment,  with  drafts,  at 

3s.  4(Z.  per  skin  .  .  .  0  10     0 

Paid  two  warrants  to  examine  the  same,  two  copies  and  ser- 
vices -  .  .  .  0  12     0 
Attending  same           .                 .                 .                 .  0  13     4 

Engrossing  counterpart  lease,  three  skins        .  .  .         1  10     0 

Paid  parchment  and  three  duties  .  .  3  15     0 

*Two  warrants  to  examine  same,  with  drafts,  one  [  *675  ] 

copy  and  service  .  .  .  .  .090 

Attending  same  .  .  .  .  .  .0134 

Paid  Master's  clerk  .  .  .  .  0  10     0 

Making  two  copies  of  plan  to  annex  to  lease  and  counterpart       014     0 
Paid  Master's  allocatur  to  lease  and  counterpart          .  .  0  10     0 

Paid  agent's  charge,  getting  lease  executed,  &c.  (insert  pay- 
ment)         ....... 

There  is   no  fixed  fee  for  attesting  the  execution  of  deeds,  but  it 
depends  upon  the  time  and  trouble. 

Warrant  on  preparing  draft  report,  approving  lease,  copy  and 

service         .  .  .  .  .  .  .046 

This  is  not  an  attendable  warrant. 

Paid  for  copy  draft  report,  fo.  21  .  .  .027 

Close  copy  thereof     .  .  .  .  .  .070 

A  close  copy  of  a  report  is  allowed  as  well  between  party  and  party, 

as  between  solicitor  and  client,  and  equally  in  a  town  as  in  a  country 

cause. 

Warrant  to  settle  draft  report,  copy  and  service  .  046 

Attending  same         .  .  .  .  .068 

Paid  Master's  clerk,  transcribing  report,  &c.  fo.  21,  l%d.          0     2  7  2 
Paid  Master,  drawing  same     .  .'  .  . 

Paid  his  fee  on  signing  .... 

Warrant  to  sign  report,  copy  and  service         .  .  .046 

Attending  same  .  .  .  .  .  068 

Only  the  party  taking  out  the  warrant  is  allowed  to  attend  on  this 

warrant.     Where  the  report  is  long,  warrants  are  sometimes  allowed  to 

examine  the  transcript  between  solicitor  and  client. 

Paid  filing  report,  and  for  office  copy 

*Attending  to  file  .  .  .  .         [  *676  ]  0     6     8 

Instructions  for  petition  to  confirm  the  Master's  report,  and  to 

carry  lease  into  execution,  and  for  the  taxation  of  costs         .068 
Drawing  same,  fo.  — ,  at  Is.  per  folio,  including  fair  copy  . 
Engrossing  same,  at  4d.  per  folio         .... 
Attending  to  present  same  .  .  .  .068 

Paid  answering  petition  .  .  .  .  .066 

Making  copy  petition  for  the  Master  of  the  Rolls,  at  4cf.  per 

folio  ....... 
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Copy  petition  to  serve  on  plaintiffs,  at  4rf.  per  folio  . 

Service  thereof  on  plaintiff's  clerk  in  court     -  .  .020 

Making  brief  petition  for  counsel,  at  3s.  4d.  per  brief  sheet  of 

ten  folios  ...... 

Paid  Mr.  — ,  with  brief,  petition  and  clerk       .  .  . 

Attending  him       .  .  .  .  *  .068 

Attending  Court,  petition  heard,  and  order  made          .  .0134 

Paid  Court  fees,  at  the  Rolls          .  .  .  .070 

In  Court,  the  fees  paid  on  a  petition  are  13».    Only  the  petitioner  pays 

Court  fees. 

Paid  for  copy  minutes         .  .  .             .             .030 

Close  copy  thereof     .             •  .  .             .             .016 

Attending  settling  minutes  .  •  .             .             .068 
Paid  for  order             ...... 

Attending  passing  same  •  •             .             .068 

Paid  entering,  at  6d.  per  side  .... 

Term  fee,  &c.         .           .  .  .             .             .118 

[   *677   ]  ^TRINITY  TERM,  18 . 

Instructions  for  affidavit  of  plaintiff — ,  one  of  the  executors  of 

the  testator,  as  to  his  receipts  and  payments  .  068 

Drawing  the  same,  fo.  6  .  .  .  .060 

Engrossing  the  same  .  .  '    .  .  020 

Attending  to  swear  same          .  .  .  .068 

Paid  oath  in  the  country  .  .  .  026 

Paid  for  copy  of  examination  of  the  defendant,  fo.  36  .046 

Close  copy  thereof          .  .  .  .  0  12     0 

A  close  copy  is  allowed  in  a  town  cause,  as  well  as  in  a  country,  and 
between  party  and  party,  as  well  as  between  solicitor  and  client. 

Drawing  plaintiff's  charge,  and  fair  copy,  fo.  11  .074 

The  8d.  per  folio  includes  a  fair  copy  for  the  Master. 

Warrant  on  leaving  the  same,  two  copies  and  services  .060 

The  like  to  proceed,  two  copies  and  services  .  .060 

Attending  warrant,  charge  allowed  .  .  068 

Paid  for  copy  of  defendant's  discharge,  fo.  24  .  .  030 

Attending  warrant  on  defendant's  discharge  .  068 

Drawing  state  of  facts  and  charges  as  to  legacies  and  annuities 

given  under  the  testator's  will,  fo.  29  .  .  0  19  4 

Warrant  on  leaving,  two  copies  and  services  .  .060 

Ditto,  to  proceed  .  .  .  .  060 

Attending  warrant  on  state  of  facts  as  to  legacies  and  annuities  068 
Warrant  for  defendant  to  proceed  on  his  discharge,  two  copies 

and  services  .  .  .  .  060 

[  *678  ]  *Attending  the  same  .  .  .068 

Further  warrant  to  settle  queries  on  defendant's  discharge,  two 

copies  and  services  .  .  .  .060 

The  like  on  plaintiff's  state  of  facts,  two  copies  and  services  060 
Attending  two  warrants  on  state  of  facts  as  to  annuities  as  to 

the  question  of  appropriation  .  .  .0134 

Attending  warrant  on  queries  in  defendant's  discharge  .068 
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Paid  accountant-general  for  transcript  of  account  .         050 

Attending  for  same         .  .  .  .  068 

These  two  items  are  not  allowed  between  party  and  party. 
Term  fee,  &c.  .  .  .  .  118 

MICHAELMAS  TERM,  18 -. 

Drawing  proposal  for  the  appointment  of  new  trustees,  fo.  8       054 
Instructions  for  affidavit  of  eligibility  of  new  trustees         .         068 
Drawing  same,  fo.  6  .  .  .  .  .060 

Engrossing  .  .  .  .  .  .020 

Writing  to  Mr.  — ,  to  get  same  engrossed  and  sworn  by  com- 
petent persons  .  .  .  .  .036 

Paid  him  his  charges  ..... 

Paid  parcel  with  affidavit  .... 

In  lieu  of  these  charges  6s.  Sd.  for  attendance  to  swear,  and  2s.  6J. 
each  oath  only  can  be  allowed  between  party  and  party. 

Warrant  on  leaving  proposal  and  affidavit,  copy  and  service       046 
*Ditto  to  proceed,  copy  and  service  .  .       [  *679  ]  0     4     6 

Attending  same,  proposal  allowed        .  .  .  .068 

Warrant  on  preparing  separate  report  of  appointment  of  new 

trustees,  copy  and  service  .  .  .  .         0     4     6 

Paid  for  copy  draft  report,  5  folios       .  .  .  .  0     0  7£ 

Close  copy  .  .  .  .  .  .018 

Warrant  to  settle,  copy  and  service  .  .  '046 

Attending  same     .  .  .  .  .  .06*8 

Warrant  to  sign,  copy  and  service      .  .  .  .046 

Attending  same     .  .  .  .  .  .068 

Paid  transcribing  report          *  .  .  .  .  0     0  7| 

Paid  Master  for  drawing  report,  fo.  5         . 

Paid  him  for  signing  same      ..... 

Paid  filing  .  .  .  .  .  . 

Attending  to  file          .  .  .  .  .  .068 

Instructions  for  conveyance  and  appointment  of  new  trustees      068 
Drawing  same,  and  copy  for  the  Master,  fo.  105          .  .700 

The  proper  way  of  charging  for  the  drawing  of  deeds  is  by  the  folio  of 

seventy-two  words. 

Paid  Mr.  — ,  to  settle  and  sign,  and  clerk 

If  the  conveyance  is  ordered  to  be  settled  by  the  Master,  no  fee  is 
allowed  as  between  party  and  party  to  counsel  for  settling  the  conveyance. 

Attending  him          .                  .                  .  .                  .068 

Warrant  on  leaving  conveyance,  copy  and  service  .         046 

Five  ditto  to  proceed,  copy  and  service    .  .                  .126 

Attending  warrants,  same  settled         .                  .  .1134 
Paid  Master  for  perusing  and  settling  the  draft 

Drawing  lease  for  a  year,  fo.  10         .                  .  .         0134 

*  Warrant  on  leaving,  copy  and  service    .  .  [  *680  ]  0     4     6 

Ditto,  to  settle,  copy  and  service         .                 .  .046 

Attending  same           .                 .                 .  .                 068 

Engrossing  appointment  of  new  trustees  and  lease  for  a  year, 

fo.  115            .                .                ,                ,  3  16     8 
The  8d.  per  folio  is  allowed  whether  the  deed  be  engrossed  on  paper  or 
rchment. 
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Paid  parchment  and  duty         .... 
Four  warrants  to  examine  engrossment,  with  draft,  copy  and 

service  .  .  .  .  0  18     0 

Attending  same  .  .  .  .  168 

Paid  examining  engrossment,  with  draft  approved  by  the  Mas- 

ter,  eight  skins        .  .  .  .  168 

Allowance  .  .  .  .  .050 

Paid  for  copy,  draft  report,  approving  conveyance  to  new  trus- 
tees, fo.  8  .  .  .  .  .010 
Close  copy             .             .                 .                 .                 .028 
Warrant  on  preparing  copy  and  service  .                 .  .046 
Term  fee,  letters,  &c.         .                 .                 .                 .118 

HILARY  TERM,  18 . 

Warrant  to  settle,  copy  and  service         .  .  .         .046 

Attending  settling  .  .  .  .  .068 

Warrant  to  sign,  copy  and  service       .  .  .  .046 

Attending  same         .  .  .  .  .'068 

Paid  Master's  clerk,  transcribing  report          .  .  .010 

Paid  him,  drawing  same,  fo.  8 

Paid  his  fee  on  signing  report  .... 

Paid  filing  report  ..... 

Attending  him  .  ...  .  .  .068 

Werrant  to  show  cause  why  warrant  on  preparing  draft  gene- 
ral report  should  not  issue,  two  copies  and  services         .         060 
[  *681  ]  *Attending  same         .  .  .  068 

Warrant  on  preparing  draft  report,  two  copies  and  services     .060 
Paid  for  copy,  draft  report,  fo.  60  .  .  076 

Close  copy          .  .  .  .  .100 

Three  warrants  to  settle  draft  report,  two  copies  and  services     018     0 
Attending  same  .  .  .  .  100 

Drawing  objections  to  Master's  report,  fo.  8  .         054 

Warrant  on  leaving  two  copies  and  services  .  060 

Ditto,  to  proceed,  two  copies  and  services  .  .060 

Attending  same,  objections  allowed  in  part  .  068 

In  all  cases,  the  costs  of  opposing  objections  are  allowed,  a  party  being 
entitled  to  support  the  Master's  report.  Between  party  and  party,  when 
any  state  of  facts,  or  affidavit,  or  other  proceeding  before  the  Master  is 
disallowed  by  him,  the  costs  incurred  by  the  party  bringing  in  the  same, 
in  respect  thereof,  must  be  disallowed,  except  in  the  case  of  objections 
disallowed  by  the  Master,  but  allowed  afterwards  in  the  shape  of  excep- 
tions by  the  Court.  In  such  case,  the  decision  of  the  Court  would  occa- 
sion the  allowance  of  the  costs  of  the  objections,  even  though  disall6wed 
by  the  Master. 

Paid  for  warrant  to  sign,  two  copies  and  services  .             .060 

Attending  same                .                 .                 .  ..068 
Paid  for  drawing,  signing,  and  transcribing  the  report 

Paid  filing,  and  for  office  copy         .                 .  .         . 

Attending  to  file        .                ' .                 .  .                   068 

Drawing   and  engrossing  petition  for  order  nisi  to  confirm 

report          .                .                 .                .  ..040 
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Attending  to  present          .  .  .  .  .068 

Paid  answering,  and  paid  for  order  and  entering  .  .070 

*Two  copies  and  services  on  defendants'  clerks  in  [  *682  ] 

court  .  .  .  .  ..040 

Drawing  exceptions  to  the  Master's  report,  fo.  10     .         .         0  10     0 

No  instructions  are  allowed  for  exceptions.  Unless  specially  provided 
for,  the  costs  of  exceptions  do  not  form  part  of  the  costs  of  a  suit  even 
between  solicitor  and  client. 

Paid  Mr.  — ,  to  settle  and  sign,  and  clerk 

A  fee  is  allowed  to  counsel  between  party  and  party  to  settle  exceptions, 
but  not  to  draw  objections. 

Attending  him    .  .  .  .  .068 

Paid  deposit  on  setting  down  exceptions,  and  certificate  of  reg- 
istrar, three  titles  .  .  .  .  .  10     3     0 

Is.  extra  is  paid  for  each  title  of  the  cause  beyond  the  10Z.  deposit.  If 
the  deposit  is  returned,  credit  must  be  given  for  9J.  10s.  only,  as  the  reg- 
istrar retains  10s.  for  poundage. 

Drawing  and  engrossing  petition  to  set  down  exceptions     .         040 
Attending  to  present  same          .  .  .  .  068 

Paid  answering  petition,  10s.,  and  paid  for  order  setting  down 

exceptions  and  entering  at  the  Rolls,  Is.  6d.         .  .0116 

Two  copies  and  services  on  defendants'  clerks  in  court      .         040 
Making  copy  order  for  the  Lord  Chancellor  on  setting  down  the 

exceptions,  at  8d.  per  side  of  the  original  decree 
Ditto  of  the  Master's  report  at  8d.  per  side  of  the  office  copy 
If  the  report  was  filed  before  January,  1834,  it  would  only  be  at  6rf. 

per  side,  as  each  side  of  the  office  copy  then  only  contained  120  words, 

whereas  it  now  contains  2  folios  per  side. 

*Ditto  of  the  exceptions,  at  4d.  per  folio  .  [  *683  ] 

N.  B.  Where  one  party  sets  down  exceptions,  and  the  other  party  the 
further  directions,  each  party  leaves  copies  of  the  decree  and  report.  But 
where  the  same  party  does  both,  only  one  set  of  copies  ought  to  be  left. 

Attending  to  leave  same  .  .  .  .068 

Paid  on  leaving  .  .  .  .  .  .050 

Paid  setting  down  cause  .... 

Making  two  copies  of  the  exceptions  for  counsel  at  3s.  4d.  per 

sheet  each  .  .  .     * 

Drawing  brief  on  exceptions  for  counsel,  at  6s.  8d.  per  sheet, 
and  3s.  4d.  per  sheet  for  copy          .... 

See  the  body  of  the  work  for  manner  of  drawing  brief,  Vol.  II.  The 
counsel's  fees,  with  the  brief  of  the  exceptions,  and  the  fees  paid  on  con- 
sultation, are  regulated  by  the  same  rules  as  on  a  hearing  of  a  cause. 

Attending  Court,  exceptions  in  paper         .         .  .  0  10     0 

Ditto  when  the  exceptions  heard  .  .  0  13     4 

Paid  Court  fees  .  .  .  -  .  0  13     0 

N.  B.  If  the  costs  of  exceptions  are  paid  in  a  different  way  to  those 
of  the  suit  generally,  as,  for  instance,  by  a  party  personally,  the  further 
directions  bear  all  the  expense  which  is  in  common  to  it  as  well  as  to  the 
exceptions.  Thus  if  exceptions  and  further  directions  came  on  together, 
and  the  exceptions  were  to  the  whole  report,  the  drawing  the  mandatory 
part  of  the  decree,  and  the  body  of  report  applying  to  exceptions  and 
further  directions  would  be  altogether  thrown  upon  the  latter. 

Drawing  and  engrossing  petition  to  set  down  cause  on  further 
directions  and  costs  .'  .  .  .  .040 

49* 
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Attending  to  present          .  .  .  .  .068 

Paid  answering  and  setting  down  cause,  and  with  papers,  and 
paid  for  order  and  entering  (at  the  Rolls  12*.  6d.,  5s.,  Is. 
6d.)         .  .  .  .  .  .  0  19     0 

Two  copies  and  services  on  defendant's  clerks  in  court  .  .040 

[  *684  ]  *Attending  defendant's  solicitor  to  consent  to  hear 

cause-  immediately          .  .  .  .  .068 

Making  copy  of  the  decree  for  the  Master  of  the  Rolls,  at  8d. 
per  side  of  the  original  decree  . 

There  are  at  present  no  recitals  in  decrees,  but  when  there  were,  they 
were  all  copied  for  the  judge. 

Ditto  of  report,  at  8d.  per  side  of  the  office  copy         .  t. 

The  schedule,  as  well  as  the  body,  is  copied  for  the  judge. 

Attending  to  leave  same          .  .  .  .  .068 

Drawing  proposed    minutes  of  decree,  one  sheet,  at  6s.  8d. 
drawing,  and  3s.  4rf.  for  the  copy    .... 

This  cannot  be  allowed  between  party  and  party. 

Drawing  brief  on  further  directions,  —  sheets,  at  6s.  8d.  per 
sheet  ....... 

See  body  of  the  work  for  manner  of  drawing  this  brief. 

Making  fair  copy  for  Mr.  — ,  at  3s.  4rf.  per  sheet 

If  a  party  is  interested  in  a  part  of  the  report,  he  should  only  insert  so 
much  of  the  report  in  his  brief;  and  if  merely  interested  on  the  further 
directions  as  to  his  costs,  he  should  only  draw  a  brief  of  two  sheets  to 
show  his  interest  thereon.  The  schedules  to  the  report  should  hardly 
ever  form  part  of  the  brief  on  further  directions.  In  almost  all  cases 
where  the  schedules  can  come  in  question,  extracts  from  them  are  suffi- 
cient. In  the  very  few  cases,  however,  in  which  they  are  all  copied  into 
the  brief,  they  can  only  be  allowed  as  copying. 

Drawing  observations  on  behalf  of  the  plaintiffs,  the  residuary 
legatees,  two  sheets,  at  6s.  8d.  per  sheet     .  .  . 

[  *685  ]  *Making  copy  thereof,  at  3s.  4J.  per  sheet 

In  many  cases  there  are  no  observations,  and  then  none  should  be 
charged.  Only  two  sheets  can  be  allowed  in  any  case  between  party  and 
party. 

Paid  Mr.  — ,  with  brief,  on  behalf  of  the  plaintiff 

Attending  him         .                        .             .             .  .068 

Paid  Mr.  — ,  consultation  fee,  and  clerk           ,  .             .296 

Attending  him         .           .             .             .             .  .068 

Attending  consultation  at  Mr.  — 's  chambers  .             .0134 

Attending  Court,  cause  in  the  paper          .             .  0  10     0 
The  like,  cause   heard,  and   order    made   according  to   the 

minutes              .             .             .             .             .  0  13     4 

Paid  Court  fees            .             .             .             .  .             .  0  13     0 

Paid  for  copy  minutes  of  decree    .             .             .  .096 

Close  copy  thereof     .             .             .             .  .             .050 

Attending  settling  same                 .             .             .  .         0  13     4 

Paid  for  order  on  further  direction      .... 

Attending  passing  same     .             .             .             .  0  13     4 

Paid  entering  same,  at  6d.  per  side  . 

Attending  to  enter             .             .             •             .  .068 

Term,  fee,  &c.           .            .            .             »  •             .118 
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TRINITY    TERM,    18 . 

Making  copy  ordering  part  of  decree  for  the  Master  .         026 

Drawing  this  bill  and  fair  copy  for  the  Master,  fo.  —  at  8d. 

per  folio  . 

In  a  hill  of  costs  by  a  solicitor  against  his  own  client,  he  must  not 

charge  drawing  or  copying  the  bill. 

Warrant  on  leaving  same,  copy  and  service  .             .  .046 

Two  ditto  to  tax,  copy  and  service             .  .  .090 

Attending  same           .              .              .  .             .  .0134 

*Paid  clerk  in  court           .              .              .  .     [  *686  ]  0  13     4 

Warrant  for  defendant  to  bring  in  his  costs  .             .  .046 

This  is  not  an  attendable  warrant,  and  should  not  be  taken  out  by  a 
party  until  he  has  taxed  his  own  bill. 

Paid  for  copy  costs  of  defendants,  at  l^rf.  per  folio 

The  right  of  taking  copies  of  costs  is  regulated  by  the  interest  of  the 
party  taking1  the  copy  in  the  fund  out  of  which  the  costs  are  paid,  and 
without  regard  to  his  being  a  plaintiff  or  defendant,  so  that  a  defendant 
is  equally  entitled  to  take  a  copy,  and  attend  the  taxation  of  a  co-defen- 
dant's costs,  as  if  he  were  the  plaintiff.  Executors  and  trustees  are  not 
allowed  to  attend  the  taxation  of  the  costs  of  the  other  parties,  where  all 
the  parties  interested  in  the  fund  are  before  the  Court.  In  the  case  of 
executors,  they  are  entitled  until  the  fund  is  ascertained  to  be  free  from 
debts. 

Attending  taxing  same,  each  warrant               .  .             .068 

Paid  clerk  in  court,  ditto  .              .              .  .              .068 

Paid  for  certificate  of  costs  and  transcribing    .  .             .106 

Attending  to  file    .              .             .              .  .              .068 

Paid  filing  same           .              .              .             .  .              .0310 

Attending  the  registrar  for  directions  for  a  sale  of  part  of  the 

sum  of  — Z.,  to  be  paid  to  the  defendant      .  .             .068 

Paid  registrar        .              .              .             .  .             .026 

Attending  accountant-general  bespeaking  sale  .             .068 

Paid  for  certificate             .             .             .  .             .050 

Attending  accountant-general  bespeaking  carrying  over  of  the 

sum  of — Z.,  3  per  cents,  to  the  account  of  the  plaintiff         .068 

Paid  thereon          .             .             .             .  .             .050 

Paid  entering  cheque  for  costs             .             .  .             .024 

Term  fee  .  .  .  .  .  .118 

*Costs  of  Preparing  an  Information.  [  *687  ] 

Instructions  for  information  .  .  .  0  13     4 

Drawing  same,  at  Is.  per  folio,  including  fair  copy     .  • 

Paid  Mr.  — ,  to  settle  and  sign     .... 

Attending  him  .  .  .  .  .  .068 

Engrossing  information,  at  6tZ.  per  folio     .  .  • 

Paid  for  parchment     ...... 

Making  copy  information  for  the  attorney-general,  at  4cZ.  per 
folio  ....... 

Preparing  certificate  of  its  correctness,  with  draft  .         068 

Drawing  certificate  of  relator's  responsibility  .  .068 

Attending  counsel  for  signature     .  .  .  .068 
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Paid  him        .  .  .  .  .  .  .136 

Attending  the  attorney-general  for  his  fiat  .  .068 

Paid  him  .  .  .  .  .  1  12     6 

This  fee  is  increased  where  the  defendants  exceed  three. 
Paid  filing  information       .  .  .  .  .074 

The  other  charges  generally  correspond  with  those  of  another  suit. 


[  *688  ]  *In  Chancery. 

Between,  &c. 

The  Bill  of  Costs  of  the  above-named  Defendant,  taxed  as  between 
—  and  — ,  pursuant  to  an  Order  made  on  —  dated,  &c. 

HILARY    TERM,    18 . 

Date  (1).  j£.  s.  d. 

Attending  the  plaintiff's  solicitor  on  his  bringing  subpoena,  and 

giving  undertaking  to  appear  .  .  .  .068 

This  is  allowed  between  party  and  party,  on  the  principle  of  saving 

expense  in  the  service  of  the  subpoena.     Therefore,  if  the  party  to  pay 

is  not  the  plaintiff,  and  can  show  that  the  expense  of  service  in  strict 

costs  would  have  been  less,  this  item  must  be  disallowed. 

Attending  defendant,  taking  his  instructions  to  appear         .         068 

Between  party  and  party,  only  6s.  8d.  is  allowed  for  instructions  to 
appear,  without  regard  to  the  number  of  defendants.  If  instructions  to 
appear  are  given  by  the  clients  at  different  times,  and  the  appearances  are 
entered  separately,  the  solicitor  is  entitled  to  separate  instructions,  even 
between  party  and  party. 

Paid  clerk  in  court  entering  appearance     .             .  .068 

Paid  Mr.  —  with  retainer,  by  direction  of  defendant  .             .136 

Attending  him       .             .             .             .             .  .068 

[  *689  ]  *Paid  Mr.  — ,  with  retainer,  and  clerk  .             .136 

Attending  him       .             .             .             .             .  .068 

These  are  allowed  only  between  solicitor  and  client ;  but  not  even  then 
out  of  a  general  fund,  if  objected  to. 

Paid  for  office  copy  bill,  fo.  — ,  at  Wd.  per  folio 
Making  a  close  copy  thereof,  at  4d.  per  folio 

The  close  copy  is  allowed  as  between  solicitor  and  client  in  a  town  as 

well  as  in  a  country  cause,  but  as  between  party  and  party  only  in  a 

country  cause. 

The  time  allowed  by  the  rules  of  the  Court  not  being  sufficient 
to  enable  the  defendant  to  put  in  his  answer,  attending  clerk 
in  court  for  certificate  to  get  Master's  name  marked,  and 
attending  at  the  public  office  with  same,  then  at  the  Master's 
chambers,  then  at  the  Six  Clerks'  office,  and  paid  Is.  .078 

Paid  for  Six  Clerks'  certificate      .  .  .  .034 

Warrant  for  further  time,  copy  and  service     .  .  .046 

(1)  The  date  must  be  inserted  within  the  margin,  so  as  not  to  be  confused  with  the 
deductions. 
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Attending  same,  when  time  granted  .  .  .068 

Between  party  and  party,  this  application  for  special  time  is  not 
allowed. 

Paid  Master  for  order  .  .  .  .  .050 

Term  fee,  clerk  in  court,  and  solicitor,  letters,  and  messengers  118 

EASTER    TERM,    18 . 

Instructions  for  the  answer  of  the  defendant,  or  for  any  number 

of  defendants  joining  in  one  answer  .  .  .  0  13  4 

*Drawing  same,  and  fair  copy,  fo.  — ,  at  Is.  per  folio  [  *690  ] 

The  fee  of  Is.  per  folio  is  allowed  for  drawing  the  schedules,  as  well 

as  for  drawing  the  body  of  the  answer.     If  the  answer  is  less  than  seven 

folios,  6s.  Sd.  is  charged,  which  is  the  lowest  fee  ever  charged  for  any 

pleading. 

Paid  Mr.  — ,  to  settle  and  sign  .... 

This  fee  is  regulated  on  the  same  principle  as  that  allowed  for  settling 
a  bill,  excepting  that  in  computing  the  length,  nothing  is  allowed  for 
settling  the  schedules. 

Attending  him       .  .  .  .  .  .068 

Engrossing  the  answer,  at  Qd.  per  folio  .  .  • 

Paid  for  parchment  (no  stamp)      .... 

One  of  the  defendants  residing  beyond  twenty  miles  from  Lon- 
don, paid  for  adedimus  to  take  his  answer          .  •         0  11   11 

No  instructions  for  this  writ,  nor  attending  to  bespeak  same.  If  a 
private  seal,  3s.  Gd.  extra  is  paid,  which  is  allowed  as  between  solicitor 
and  client. 

Drawing  notice  of  executing  commission         .  *          .  .036 

This  is  only  necessary  where  the  plaintiff  joins  in  the  dedimus. 
Attending  to  get  same  signed         .  .  .  .068 

Service  thereof,  6s.  8d. ;  or  at  Is.  per  mile,  not  exceeding  1Z. 
Is.  -  .  .  .  ... 

Attending  reading  over  the  engrossment  of  the  answer 

6s.  8d.  is  allowed  for  reading  over  the  answer,  if  the  same  does  not 
exceed  twenty  folios;  and  for  every  additional  full  fifty  folios  an  addi- 
tional 6s.  8d.  is  allowed.  Thus,  for  70  fol'ios,  13s.  4rf.  is  allowed ;  for  120 
folios,  I/.;  hut  the  50  folios  of  addition  must  be  complete,  as  only  6s.  8d. 
is  allowed  for  69  folios,  and  13s.  4d.  for  119  folios. 

Paid  two  commissioners  taking  the  same         .  .  .168 

13s.  4<i.  is  allowed  to  each  commissioner  for  taking  each  answer. 

*Paid  messenger  with  same  to  the  public  office      .      [  *691  ]  0     5     0 

If  the  answer  is  taken  without  oath  of  messenger,  the  carriage  of  the 
answer  to  London  is  allowed,  even  as  between  party  and  party.  Only 
5s.  is  allowed  between  party  and  party  ;  but,  as  the  guards  insist  upon 
larger  fees,  10s.  and  sometimes  more  is  allowed  between  solicitor  and 
client. 

Attending  him       .  .  .  .  .  .068 

Paid  his  oath  .  .  .  .  .  .016 

Attending  the  defendant   B.  (who  resided  in  London,  to  the 
public  office,  on  the  answer  being  returned  ;)  reading  over 
the  engrossment  of  the  answer  previous  to  being  sworn  068 

Attending  him  to  be  sworn  to  the  answer         .  .  .068 

Paid  oath  .  .  .  .  .  .016 

Between  party  and  party  only  one  charge  for  reading  over,  and  one 
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attendance  at  the  public  office  can  be  allowed,  however  great  the  number 
of  defendants  joining  in  the  same  answer  may  be,  if  they  all  reside  within 
twenty  miles  of  London. 

Paid  filing  answer       .  .  .  .  .  .034 

Term  fee,  clerk  in  court  and  solicitor        .  .  .118 

TRINITY    TERM,    18 . 

The  plaintiff  having  filed  exceptions  to  the  answer,  paid  for 
office  copy  thereof,  fo.  —  at  Wd.  per  fo.  . 

N.  B.  No  close  copy  nor  abbreviating  are  allowed. 

Making  copy  of  bill  and  answer,  and  exceptions  for  counsel  to 
attend  before  the  Master,  at  4d.  per  folio 

Paid  fee  to  Mr.  —  and  clerk  .  .  .  .  .356 

[  *692  ]  *Attending  him  .  .  .  .068 

N.  B.  As  between  party  and  party,  counsel  are  not  allowed  in  costs  to 
attend  the  Master  on  any  matter  wiiatever,  except  on  scandal  in  plead- 
ings. 

Attending  warrant  on  exceptions,  same  proceeded  in  .  .068 

Paid  Mr.  — ,  to  attend  further  warrant     . 

Attending  him  .  .  .  .  .  .068 

Attending  further  warrant,  certain  exceptions  allowed         .         068 

Between  solicitor  and  client,  in  costs  of  a  general  fund,  the  defendant 
must  show  a  fair  question  of  difficulty  to  entitle  him  to  the  costs  of  an 
unsuccessful  opposition  to  exceptions.  Between  a  selicitor  and  his  own 
client,  the  costs  will  be  allowed,  unless  the  solicitor  is  in  fault. 

N.  B.  Though  a  defendant  succeeding  on  exceptions  may  not  be  enti- 
tled to  more  than  40s.  or  50s.  in  respect  of  the  costs  thereon,  yet  in  his 
costs  of  suit  he  will  be  allowed  the  term  fee  occasioned  by  such  excep- 
tions, since  exceptions  to  an  answer  arc  part  of  the  regular  proceedings 
in  a  suit. 

Term  fee,  &c.  .  .  .  •  .  .118 

MICHAELMAS    TERM,    18 . 

Attending  defendant,  reading  over  bill  and   exceptions,  and 

taking  instructions  for  further  answer  ,  .  .0134 

As  between  party  and  party  this  fee  is  not  allowed ;  and  the  other  fees 
for  drawing,  engrossing,  and  to  counsel  to  settle  the  answer,  are  allowed 
in  the  same  manner  as  if  a  perfect  answer  of  the  length  of  the  original, 
and  further  answer  had  been  put  in  at  first ;  and  the  same  rule  prevails 
even  in  costs  between  solicitor  and  client  out  of  a  general  fund  unless 
the  exceptions  involved  a  question  of  difficulty.  Between  a  solicitor  and 
his  own  client  full  allowances  will  be  made,  unless  the  first  answer  was 
[  *693  ]  insufficient  through  the  fault  of  the  solicitor.  If  upon  excep- 
tions being  allowed,  plaintiff  obtains  an  order  to  amend,  and  that  defend- 
ant may  answer  exceptions  and  amendments  at  the  same  time,  all  the 
above  fees  will  be  allowed. 

Drawing  answer,  and  fair  copy,  fo.  30        .  .             .         1100 

Paid  Mr.  — ,  to  settle  and  sign,  and  clerk  .             .             .246 

Attending  him       .             .             .             .  .             .068 

Engrossing  the  answer            .             .  .             .             .  0  15     0 

Paid  for  parchment            .             .             .  .             .050 
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Attending  the  defendant,  reading  over  engrossment  previous  to 

answer  being  sworn       .  .  .  .  .068 

Attending  him  to  the  public  office  to  be  sworn  .  .068 

Paid  oath  .  .  .  .  .  .016 

Paid  filing  answer       .  .  .  .  .  .034 

Paid  costs  on  allowance  of  exceptions,  (see  Vol.  I.— 290) 
The  bill  having  been  amended  by  making  the  defendants  C.  & 

D.  &  E.,  parties,  instructions  to  appear  for  them         .         .068 
Paid  entering  appearance         .  .         .         .         .         .         .068 

The  defendant  E.  being  an  infant,  and  residing  beyond  twenty 
miles  from  London,  drawing  and  engrossing  petition  for  a 
commission  to  assign  him  a  guardian  .         .         .         .040 

Attending  to  present  same         .         .         .         .         .         .068 

Paid  answering  same,  and  for  order  and  entering    .         .         .070 
Copy  and  service      .         .         .         .         .         .         .         .020 

Attending  to  bespeak  commission  .         .         .         .         .068 

Paid  for  same 0  18     7 

The  charges  for  executing  and  returning  the  same  as  at  p.  690. 

The  defendant  D.  being  an  infant,  and  residing  in  London, 
making  appointment  *with  clerk  in  court  to  attend  [  *694  ] 
to  have  a  guardian  appointed,  and  attending  Court  when 
guardian  appointed  .  .  .  .  .  .  .  .068 

Paid  clerk  in  court  attending 068 

The  above  are  the  fees  when  the  Courts  are  sitting  at  Lincoln's  Inn. 
During  term,  when  they  sit  at  Westminster,  13s.  4d.  is  the  fee  to  the 
clerk  in  court,  and  13s.  4d.  to  the  solicitor. 

Paid  for  order,  and  entering,  copy  and  service         .         .         .056 
Attending  to  draw  up  same       .         .         .         .         .         .068 

The  charges  for  drawing  and  taking  the  answer  of  the  guar- 
dian, the  same  as  before        ...... 

Term  fee,  &c 118 

HILARY    TERM,    18 . 

The  plaintiff  having  served  a  notice  of  motion  for  transfer  into 
court  of  £ — ,  3  per  cents.,  and  for  payment  of  the  sum  of 
of  £^cash,  drawing  brief  to  oppose  motion,  two  brief  sheets 
and  copy  .  .  .  .  .  '.  .  .  .100 

An  opposition  to  such  a  motion  can  only  be  allowed  as  between  party 
and  party,  when  the  order  is  materially  varied  from  the  notice  of  motion. 
An  extension  of  the  time  for  payment  will  not  justify  the  allowance  of 
such  costs,  as  that  is  a  favour  to  the  defendant,  for  which  he  cannot 
charge  an  adverse  party  with  costs. 

Making  copy  notice  of  motion  to  annex      .         .         .         .010 
Paid  for  office  copy  affidavit  in  support  of  motion    .         .         * 

Close  copy,  at  4rf.  per  fo. 

As  between  party  and  party,  a  close  copy  of  an  affidavit  is  only  allowed 
when  it  is  answered  in  the  country.     As  between  solicitor  and  client  the 
allowance  is  regulated  by  the  necessity  for  making  it,  and  the  nature  of 
the  affidavit. 

*Paid  Mr.  — ,  with  brief  and  papers,  to  oppose  the  [  *695  ] 
motion     .......... 

Attending  him          .         ,         .         .         .         ,         »         .068 
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Attending  Court,  motion  not  made         .         .         .         .         .0134 
The  like,  order  made 0  13     4 

No  Court  fees  are  payable  on  a  motion  by  either  party. 

Paid  for  copy  minutes  of  order      .         .         .         .         .         .040 

Close  copy 020 

Attending  the  registrar  settling  the  same       .         .         .         .068 

Paid  for  office  copy  order 

Attending  passing         .         .         .         .         .         .         .         .068 

Attending  the  accountant-general  to  bespeak  a  direction   to 

transfer  into  court,  and  afterwards  making  the  transfer         .  0  13     4 

Paid  accountant-general 040 

Paid  broker  to  identify 110 

On  a  transfer  into  the  Court  of Chanoery  a  per  centage  is  never  allowed 

to  a  broker,  but  only  a  fee  for  him  to  identify  the  party. 

Attending  accountant-general  for  direction  to  pay  in  £ — ,  and 
afterwards  on  paying  in  the  same,  and  to  file  cashier's 
receipt  ...  .  .  .  .  0, 13  4 

Where  the  solicitor  is  obliged  to  go  to  a  banker's  to  receive  the  money 
to  be  paid  in,  he  is  allowed  between  solicitor  and  client  an  additional  6s. 
8d.  for  that  purpose. 

Paid  filing  same          .  .  .  .  .  .040 

Term,  fee,  &c.      .  .  .  .  .  .118 

EASTER    TERM,    18 . 

The  plaintiff  having  obtained  an  order  to  amend,  taking  instruc- 
tions to  appear  to  amended  bill  .  .  .  .068 

[  *696  ]  *Attending  the  plaintiff's  solicitor  on  his  bringing  sub- 
poena, and  giving  undertaking  to  appear  .  .068 

It  is  only  necessary  for  a  defendant  to  appear  to  an  amended  bill,  when 
the  bill  is  amended  after  he  has  answered  the  original  bill,  and  a  further 
answer  is  required  of  him  to  the  amended  bill. 

Paid  entering  appearance        .  .  .  .  .068 

Paid  for  office  copy  amended  bill,  at  Wd.  per  folio 

The  It.  costs  of  amendment  received  from  the  plaintiff  must  be 
credited. 

Close  copy,  at  4rf.  per  folio     ..... 
As  between  party  and  panjy,  only  the  excess  of  length  beyond  the 
folios  of  the  original  bill  is  allowed  in  the  close  copy. 

Term  fee,  &c.      .  .  .  .  .  .118 

TRINITY  TERM,  18 . 

Instructions  for  answer  to  amended  bill  .  .  .0134 

Drawing  same  and  fair  copy,  at  Is.  per  fo.  .  . 

Paid  Mr.  — ,  to  settle  and  sign,  and  clerk 

Attending  him  .  .  .  .  ..068 

The  other  fees  relating  to  an  answer  have  been  before  set  forth  and 
explained. 

Drawing  notice  of  motion  to  dismiss  bill  for  want  of  prosecu- 
tion, copy  and  service          .  .  .  .  .040 
These  costs,  if  plaintiff  undertakes  to  proceed,  are  seldom  costs  in  the 
cause,  being  ordered  to  be  paid  by  plaintiff  at  the  time. 
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jE.    s.    d. 
Drawing  and  engrossing  affidavit  of  service  of  notice  of  motion, 

and  paid  oath  .  .  .  .  •  .  0     4  10 

Paid  filing  ...... 

Paid  for  certificate  of  no  proceedings  since  answer 
^Instructions  for  counsel  to  move  .  •         [  *697  ]  0 

Copy  notice  to  annex  .  .  •  •  •  0 

Paid  him  and  clerk  ..... 

Attending  him  .  .  .  .  •  .068 

Attending  court,  motion  made,  and  plaintiff  undertook  to  speed 

the  cause  .  .  .  •  •  .         0  13     4 

Only  one  attendance  in  court  is  allowed,  unless  the  plaintiff  by  affidavit 
shows  special  cause  for  further  time. 

Paid  for  order  and  entering  .  .  •  .036 

Attending  to  pass  same  .  .  •  .068 

Copy  and  service         ...... 

None  allowed,  where  a  notice  of  motion  has  been  served. 

Copy  for  the  Master  .  .  •  .  .026 

Drawing  bill  of  costs  of  motion,  fo.  3          .  .  .020 

Warrant  on  leaving  copy  and  service  .  •  .046 

Warrant  to  tax  copy  and  service 

Attending  taxing  bill  .  .  .  •  .06 

Paid  clerk  in  court  .  .  .  .  .06 

Paid  for  certificate  of  costs       .  .  .  •  .106 

Attending  to  file  .  .  .  .  .068 

Paid  filing       .  .  .  .  .  .  .  0     3  10 

Subpoana  for  costs  and  service  (conditional)  •  .126 

If  the  order  refers  it  to  the  Master  "  to  tax  the  costs,  in  cate  the  parties 
differ  about  the  same"  the  defendant  must  wait  eight  days  after  service 
of  the  warrant  on  leaving  the  costs.  And  if  within  that  time  the  plaintiff 
makes  a  sufficient  tender,  which  is  refused  by  the  defendant,  on  taxation 
the  Master  will  not  only  not  allow  to  the  defendant  any  costs  after  the 
warrant  on  leaving,  but  will  deduct  from  the  amount  of  the  bill  the  plain- 
tiff's costs  of  taxation  of  the  same. 

As  to  the  conditional  costs,  they  will  be  deducted,  if  the  amount  of  the 
bill  be  paid  before  a  subpoena  issues  under  the  Master's  certificate. 

Instructions  for  interrogatories  for  the   examination  of  wit- 
nesses        .  .  .  .  .  .  .  0  13     4 

*Drawing  interrogatories,  and  fair  copy,  fo.  36  [  *698  ] 

Paid  Mr.  — ,  to  settle  and  sign  .  .  .  .24 

Attending  him      .  .  .  .  .  .068 

If  interrogatories  are  used  both  in  town  and  country,  they  should  be 
selected  and  engrossed  accordingly  ;  the  circumstance  does  not  justify  a 
charge  for  drawing  two  sets  of  interrogatories.  In  fact,  (between  party 
and  party,  at  any  rate,)  there  can  be  but  one  set  of  fees  allowed  for  inter- 
rogatories in  chief,  under  any  circumstances ;  and  so  many  of  them  only 
as  are  wanted  for  a  particular  examination  in  town  or  country,  must  be 
engrossed. 

Engrossing  interrogatories,  fo.  36  .  .  .  0  18     0 

Paid  for  parchment  .  .  .  .  .050 

Attending  to  file  same  with  the  examiner,  and  for  an  appoint- 
ment to  examine  witnesses.  .  .  .  .068 
Abbreviating  bill,  fo.  — ,  answers  fo.  — ,  at  4d.  per  fo. 

Abbreviating  the  pleadings  is  allowed  immediately  they  are  filed  in 
injunction  causes,  (if  relief  be  prayed,)  as  to  those  parties  seeking,  and 
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against  whom  the  injunction  is  sought.  In  other  suits,  abbreviation  is  not 
allowed  until  a  replication  has  been  filed,  or  the  cause  has  been  set  down 
on  bill  and  answer,  and  a  subpoena  to  hear  judgment  served.  Abbreviating 
the  original  and  amended  bills  are  not  both  allowed.  In  injunction  causes 
the  longest  of  the  two  bills  may  be  selected ;  in  other  causes  the  amended 
bill  only  can  be  abbreviated.  The  charge  of  abbreviating  bills  praying  no 
relief  is  not  allowed 

Term  fee,  &c.  .  .  .  .  .  .118 

MICHAELMAS    TERM,    18 . 

Attending  for  certificate  to  get  master  in  rotation  marked, 
[  *699  ]  and  at  the  Public  Office  *and  the  Master's  Office, 
and  again  with  same,  at  the  Six  Clerk's  Office  and  paid  078 

Paid  for  certificate  of  the  Six  Clerk  .  .  .034 

Paid  for  a  warrant  to  enlarge  publication,  copy  and  service          046 

The  costs  of  enlarging  publication  must  in  general  be  at  the  expense 
of  the  party  applying,  and  therefore  can  seldom  be  costs  in  the  cause. 

Instructions  for  affidavit  in  support     .  .             .             .068 

.Drawing  same,  fo.  10.       .             .  .             .             .0100 

Engrossing  same         .             .             .  .             .             .034 

Attending  to  be  sworn       .             .  .             .             .068 

Paid  oath                     .             .             .  .             .             .016 

Warrant  on  leaving  same,  copy  and  service  .             .046 

Attending  warrant  publication  enlarged  .             .             .068 

Paid  for  order       .             .             .  .             .             .050 

Term  fee,  &c.            .             .             .  .                         .118 

HILARY  TERM,  18 . 

(If  publication  is  enlarged  by  consent,  the  charges  are  :) 
Attending  the  plaintiff's  solicitor,  obtaining  his  consent  to  en- 
large publication,  and  instructing  clerk  in  court  »         068 
Paid  clerk  in  court      .             .             .             .             .  .068 

These  charges  cannot  be  allowed  against  a  party  who  did  not  avail 
himself  of  the  enlargement.  Morever,  if  the  plaintiff  does  not  take  the 
fees  of  the  defendant  at  the  time  he  gives  his  consent,  but  charges  them 
in  his  costs  in  the  cause,  they  will  be  disallowed,  if  any  party  objects  who 
derived  no  benefit  from  the  enlargement. 

Instructions  for  cross-interrogatories  .  .  .  0  13     4 

Drawing  same,  fo.  10.  .  .  .  .         0  10     0 

Paid  Mr.  — ,  to  settle  and  sign  .  .  .  .136 

[  *700  ]  ^Attending  him  .  .  .  .068 

Engrossing  same         .  .  .  .  .  .050 

Paid  parchment     .  .  .  .  .  .026 

Attending  to  leave  same  with  the  examiner,  and  to  give  notice 

of  intention  to  cross-examine  .  .  .  .068 

Attending  witness  A.  to  the  examiner's,  to  be  examined  and 

sworn  .  .  .  .  .  .068 

Only  one  attendance  with  each  witness  is  allowed.  No  previous  atten- 
dance to  ascertain  what  a  witness  can  say,  is  allowed  between  party  and 
party. 
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£.    s.    d. 
The  like,  witness  B.  .  .  .  .068 

An  attendance  with  a  witness  to  be  cross-examined  is  not  allowed,  as 
the  cross-examination  is  part  of  the  examination  in  chief;  and  it  is  the 
business  of  the  party  examining  in  chief  to  see  that  the  witness  attends. 
During  a  witness's  stay  in  town  for  cross-examination,  the  party  who  ex- 
amined him  in  chief  pays  all  his  expenses,  because  it  is  his  witness  ;  and 
if  he  does  not  enable  him  to  be  cross-examined,  the  depositions  in  chief  will 
be  suppressed. 

The  plaintiff  having  called  for  commissioners'  names  to  exam- 
ine witnesses,  attending  to  join  and  strike  same  .  .068 

Paid  clerk  in  court      .  .  .  .  .  .068 

Paid  Mr.  — ,  for  attending  as  a  commissioner  on  the  examina- 
tion of  witnesses,  per  day,  exclusive  of  expenses  .         220 

Attending  at  the  execution  of  the  commission  .  .220 

If  the  party  only  cross-examines,  no  fee  is  allowed  for  the  attendance  of 
the  solicitor,  and  he  is  only  allowed  one  commissioner. 

Paid  examiner's  bill  for  taking  defendant's  depositions,  &c. 

Between  party  and  party,  any  fees  for  filing  fresh  interrogatories,  re- 
swearing  a  witness,  or  for  expedition,  will  be  disallowed. 

*Paid  examiner  for  copy  of  plaintiff's  town  deposi-    [  *701  ] 
tions,  at  Is.  2d.  per  fo.  .  .  . 

Paid  for  office  copy  of  plaintiff's  depositions  of  witnesses  taken 
in  the  country,  at  lOd.  per  fo.  .... 
One  defendant  must  not  take  copies  of  a  co-defendant's  depositions,  ex- 
cept in  suits  of  interpleader,  since  in  other  suits  one  defendant  can  prove 
nothing  against  another  defendant.  For  the  same  reason  one  defendant 
cannot  join  in  a  co-defendant's  commission.  On  the  same  principle,  ex- 
cept in  interpleader  suits,  one  defendant  cannot  take  a  copy  of  a  co-de- 
fendant's answer.  But,  after  decree,  one  defendant  may  take  a  copy  of  a 
co-defendant's  examination,  and  of  the  interrogatories  upon  which  the 
same  is  founded,  because,  after  a  decree,  all  parties  are  capable  of  prose- 
cuting the  suit. 

Any  defendant,  whose  answer  is  replied  to,  has  a  right  to  see  and  take 
copies  of  the  plaintiff's  depositions.  However,  in  a  suit  to  which  a  trus- 
tee was  a  formal  party,  against  whom  nothing  was  prayed,  and  where 
all  parties  interested  were  before  the  court,  and  the  plaintiff  by  mistake 
replied  to  the  trustee's  answer,  the  Master  disallowed  to  such  trustee  the 
costs  of  taking  copies,  &c.  of  the  plaintiff's  depositions,  which  were  very 
long,  saying  that  the  client  himself  might  refuse  to  pay  his  solicitor  under 
such  circumstances. 

Paid  for  copy  of  defendant's  own  depositions,   taken   in   the 

country,  fo.  — ,  at  Wd.  per  fo. 
Abbreviating  depositions,  interrogatories  (if  any  are  found  in 

the  office  copy)  included,  at  4d.  per  fo.  .  . 

No  close  copy  of  depositions  is  allowed. 

Making  two  copies  thereof,  at  3s.  4d.  per  brief  sheet,  without 
the  interrogatories,  ..... 

N.  B,  In  the  office  copy  of  a  party's  own  depositions,  his  interrogato- 
ries are  not  copied. 

*Making  two  copies  of  the  exhibit  referred  to         .      [  *702  ] 
Copying  exhibits  is  not  allowed  as  between  party  and  party,  but  only 
short  observations,  directing  the  attention  of  counsel  to  the  subject-mat- 
ter of  the  exhibits. 

Ditto  two  copies  of  the  will  or  settlement  of —  .  . 

Copies  of  wills,  settlements,  or  any  deed,  are  not  allowed  as  between 

party  and  party,  except  when  the  costs  come  out  of  a  general  fund,  and 

it  is  a  case  of  construction  arising  upon  the  whole  will  or  deed,  which  is 
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not  set  out  verbatim  in  the  pleadings ;  then  one  copy  only  is  allowed.  In 
costs  to  be  paid  personally,  no  sucli  copy  is  ever  allowed  under  any  cir- 
cumstances. As  the  Courts  now  order  a  copy  of  the  will  to  be  left  in  cer- 
tain cases,  provision  should  be  u  L  Jo  for  allowing  it  in  costs. 

Attending  giving  undertaking  to  appear  to  subpoena  to  hear 
judgment    .  .  .  .  .  .  .068 

Paid  Mr. — ,  with  brief  and  clerk 

Attending  him    .  .  .  .  .  .068 

Paid  Mr.  — ,  with  brief  and  clerk  .... 

Attending  him  .  .  .  .  .  .068 

Paid  Mr.  — ,  consultation  fee          .  .  .  .296 

7s.  &d.  is  allowed  to  clerk  of  the  counsel  at  whose  chambers  the  consul- 
tation  is  held. 

Attending  him,  and  to  appoint  consultation  .  .068 

Paid  Mr.  — ,  consultation  fee,  and  clerk  .  .  .136 

Attending  him,  and  to  appoint  consultation  .  .068 

Attending  consultation  .  .  .  .  .0134 

N.  B.  If  at  Westminster,  5s.  is  paid  for  a  room  in  addition  to  a  gratuity 
to  the  waiter. 

Attending  Court,  cause  in  the  paper  .  .  .0100 

The  like,  part  heard  .  .  .  .  .  0  13     4 

The  like,  after  part  heard  and  judgment  reserved  .         0  13     4 

Paid  Mr.  — ,  to  attend  to  hear  judgment          .  .  . 

This  is  not  allowed  on  taxation,  if  objected  to. 

[  *703  ]  *Attending  him       .  .  .  .  .068 

Attending  Court,  cause  heard  and  judgment  given  .         0  13     4 

Paid  Court  fees  .  .  .  .  .  0  13     0 

Paid  shorthand  writer  for  attending  to  take  notes,  and  for  tran- 
script         ....... 

This  is  only  allowed  when  the  costs  are  paid  out  of  the  party's  own 
fund. 

Term  fee,  &c.       .  .  .  .  .  .118 

EASTER  TERM,  18 . 

Paid  for  copy  minutes  .  .  .  .040 

Close  copy  .  .  .  .020 

Attending  settling  minutes       .  .  .  .0134 

Paid  for  office  copy  of  the  decree     . 

Only  a  parly  whose  rights  are  declared,  or  who  has  a  substantial 
interest  in  the  matter  in  question,  should  take  office  copies  of  decrees 
and  orders.  It  is  improper  to  take  such  an  office  copy  merely  to  enforce 
the  payment  of  costs  ordered  thereby.  The  proper  course  is,  for  the 
party  who  wishes  to  have  his  costs,  to  apply  to  the  party  who  has  the 
order,  either  to  lend  the  same,  or  to  leave  a  copy  of  the  mandatory  part 
thereof  in  the  Master's  office,  giving  notice  that  he  will  take  an  office 
copy  if  this  request  is  not  attended  to.  In  case  no  attention  is  paid  to 
this,  the  party  will  then  be  justified  in  taking  an  office  copy. 

Attending  examining  same  with  the  original  .  .0134 

Term  fee,  &c.  .  .  .  .118 

TRINITY  TERM,   18 . 

Instruction  for  petition  of  appeal         .  .  .  .068 
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Costs  of  appeal,  unless  specially  provided  for,  are  not  costs  in  the  cause, 
even  between  solicitor  and  client. 

Drawing  same,  and  fair  copy  for  counsel  to  settle  and  sign,  at 
Is.  per  folio  ...... 

*Paid  Mr.  —  to  settle  and  sign,  and  clerk  .      [  *704  ] 

This  is  regulated  by  the  same  rules  that  govern  the  fee  for  drawing 

pleadings ;  and  an  additional  fee  is  sometimes  charged  for  signing  the 

petition  of  appeal ;  but  the  latter  will  not  be  allowed  between  party  and 

party,  and  indeed  should  not  be  paid. 

Attending  him  .  .  .  .  .  .068 

Paid  Mr.  —  to  sign  the  petition  .  .  »         2     4     6 

Attending  him  .  .  .  .  .  .068 

Engrossing  petition  of  appeal,  at  4d.  per  fo. 

Making  a  copy  for  the  Lord  Chancellor,  at  4d.  per  fo. 

Attending  to  present  and  afterwards  for  same     .  .  068 

Paid  answering  petition  .  .  .  '•  .100 

Paid  for  order  and  entering  .  .  .  .036 

Paid  setting  down  petition  of  appeal    .... 

Copy  and  service  of  order  on  each  clerk  in  court  .  .020 

Paid  clerk  in  court  signing  petition  of  appeal  .  .068 

Attending  him         .  .  .  .  .  .068 

Paid  deposit  to  registrar,  in  setting  down  petition  of  appeal,  and 

Is.  extra  for  each  title         .  .  .  .  20     0     0 

Credit  should  be  given  for  £19  returned,  the  registrar  retaining  £1 
for  poundage. 

Making  copy  original  decree  for  the  Chancellor,  at  Sd.  per 
side  of  original  decree         ..... 
Attending  with  same         .  .  .  •  .068 

Paid  secretary  with  papers     .  .  .  .  .050 

Drawing  and  engrossing  affidavit  of  service  of  the  order     .         034 
Paid  oath  .  .  .  .  .016 

"*Paid  filing  and  for  office  copy  .  .         [  *705  ]  0     3     4 

Attending  plaintiff's  warrant  to  consider  decree       .  .068 

Drawing  notice  of  motion  to  stay  proceedings  under  the  decree, 

copy  and  service  .  .  .  .040 

These  are  costs  in  the  cause,  and  if  the  application  be  successful,  will 
be  allowed  between  party  and  party. 

Instructions  for  affidavit  in  support           •  .                 .068 

Drawing  same,  fo.  15         .                 .                 .  0  15     0 

Engrossing  same         .                 .                ••  .                 050 

Attending  deponent  to  be  sworn          •                 .  .068 

Paid  oath                      .                 .                 .  .                 016 
Paid  filing           ..... 

Drawing  observations,  2  sheets                    .  .                 0  13     4 

Copy  thereof                       .                 .                 .  .068 

Copy  notice  of  motion                  .                 .  •                 010 
Paid  Mr.  — ,  and  clerk       .... 

Attending  him             .                 .                 .  .                 068 

Attending  Court  when  his  Honour  refused  the  motion,  with 

costs        .                 .                 .                 ,  .                 0  13     4 

Term  fee,  &c,                    .                .                .  .118 

50* 
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£.    ».     d. 
MICHAELMAS  TERM,  18 . 

Making  two  copies  of  the  petition  of  appeal  for  counsel,  at  3*. 
4d.  per  sheet  of  10  fols.  .  ... 

N.  B.    The  original  briefs  are  also  delivered. 

Drawing  observations  on  the  appeal,  2  sheets  .  . 

Making  two  copies  thereof  .  .  .  .0134 

Making  two  copies  of  the   shorthand  writer's   notes  of  the 

Master  of  the  Rolls's  judgment  for  counsel, — brief  sheets 

Only  allowed  where  the  costs  are  paid  out  of  the  client's  own  fund. 

[  *706  ]  *Paid  Mr ,  and  clerk,  with  appeal  .         0  13     4 

Attending  him          .  .  .  .  .068 

Paid  Mr.  — ,  and  clerk,  with  appeal 

Attending  him          .  .  .  .  .068 

Paid  him  consultation  fee,  and  clerk  .  .296 

Attending  him          .  .  .  .  .068 

The  like  Mr.  —  .  .  .  .136 

Attending  him          .  .  .  .  .068 

Attending  consultation        .  .  .  .         0  13     4 

Attending  Court,  appeal  in  the  paper       .  .  .  0  10     0 

Attending  Court,  appeal  part  heard  .  .         0  13     4 

Attending  Court,  appeal  heard  .  .  •  0  13     4 

Paid  Court  fees  .  .  .  .0130 

Paid  for  minutes  .  .  .  .  .040 

Close  copy  thereof  .  .  .  .020 

Attending  settling  same  .  .  .  .  0  13     4 

Paid  for  order  on  appeal    .... 
Attending  passing  same  .  .  .  .0134 

Paid  entering  order  .  .  .  .030 

Attending  to  enter  same  *  .  .  .068 

If  the  appeal  is  from  a  decree  or  a  decretal  order  1 3«.  4</.  is  allowed  for 
settling  the  minutes,  and  13s.  4d.  for  passing  the  order,  and  fi*.  8d.  to 
enter.  If  the  appeal  is  from  any  other  order,  only  6s.  8d.  is  allowed  for 
settling  the  minutes,  and  63.  8d.  for  passing  the  order,  and  no  fee  for 
attending  to  enter  the  order. 

Term  fee,  &c.  .  .  .  .  .  .118 

HILARY  TERM,   IS- . 

Attending  warrant  to  consider  the  decree,  when  the  Master 
directed  interrogatories  to  be  brought  in,  for  examination  of 
plaintiffs,  and  other  proceedings  to  be  taken  .  .068 

[  *707  ]  *Paid  for  copy  interrogatories  of  co-defendant  A., 

for  plaintiff's  examination,  fo.  8  .  .  .010 

All  parties  interested  in  the  inquiries  may  take  copies  of  such  interro- 
gatories, and  attend  to  settle  them. 

Close  copy  thereof     .  .  .  .  .  .028 

Always  allowed  even  between  party  and  party,  in  town,  as  well  as  in 
country  causes. 

Attending  warrant  on  interrogatories,  when  same  settled         .068 

Paid  for  copy  interrogatories  for  examination  of  defendant  B. 

Close  copy     .  .  .  .  .  .  .068 
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£.     8.    d. 

Attending  warrant  to  settle  same  .  .  .068 

Attending  co-defendant's  warrant  for  plaintiff  to  bring  in  his 

examination,  when  a  month's  time  given  (not  allowed)         . 
Paid  for  warrant  to  procure  further  time  for  this  defendant  to 

bring  in  his  examination      .  .  .  .  .046 

This  warrant  and  the  following  attendance  are  not  allowed  as  between 

party  and  party. 

Attending  same,  time  given  until  the  —  day  of —  .         068 

Instructions  for  examination  .  .  .  .0134 

Drawing  examination,  and  fair  copy  at  Is.  per  fo. 
Paid  Mr.  —  and  clerk,  to  settle  and  sign  same 

The  same  fee  as  for  drawing  an  answer  (schedules  being  first  deducted.) 
Attending  him          .  .  .  .  .068 

Engrossing  examination,  at  6d.  per  fo. 
Paid  for  parchment  .  • 

The  same  as  for  bill  or  answer. 

*Attending  defendant  reading  over  examination          [  *708  ] 
6s.  8d.  for  20  fols.  and  6s.  8d.  for  every  additional  50  fols.  complete. 

Attending  him  to  the  public  Office  to  be  sworn        •  .068 

Paid  oath  .  .  .  .016 

Warrant  on  leaving  examination,  copy  and  service  .046 

Warrants  for  plaintiffs  to  bring  in  their   charge,  copy  and 

service         .  .  .  .  .  .  .046 

Attending  warrant,  one  week  given  .  .  .068 

Paid  for  copy  plaintiff's  charge  against  the  defendant,  fo.  11     0     1  4£ 
Attending  warrant,  same  allowed        .  .  .  .068 

Drawing  defendant's  discharge,  fo.  20       .  .  .'0134 

Warrant  on  leaving  same,  copy  and  service  .  .046 

Ditto  to  proceed,  copy  and  service  .  .  046 

Attending  warrant  on  same          .  .  .  .068 

Paid  for  copy  plaintiff's  state  of  facts  of  legacies  and  annuities 

given  by  the  will  of  testator,  fo.  29  .  .  0     3  7| 

Attending  warrant  on  same          .  .  .  .068 

Warrant  on  queries  in  defendant's  discharge,  copy  and  service  046 
Attending  same  .  .  .  .  .068 

Attending  warrant  on  plaintiff's  state  of  facts,  as  to  legacies 

and  annuities         .  .  .  .  .068 

Attending  warrant  to  show  cause  why  report  should  not  issue     068 
Paid  for  copy  draft  report,  at  1  %d.  per  fo. 
Close  copy  thereof,  at  4d.  per  fo.  . 

This  is  allowed  both  in  a  town  and  country  cause,  and  as  between 

party  and  party,  as  well  as  between  solicitor  and  client. 

*Attending  two  warrants  on  draft  report  .  .  [  *709  ]  0  13  4 
Attending  plaintiff's  solicitor  consenting  to  confirm  report 

absolutely  in  the  first   instance,  and  instructing   clerk  in 

court  .  .  .  .  ..068 

Paid  clerk  in  court  .  .  .  068 

Attending  consenting  to  hear  cause  immediately,  and  on  the 

proposed  minutes  of  the  decree  .  .  068 

Drawing  brief  on  further  directions,  6  sheets,  at  6s.  Sd.  per 

sheet  .  .  .  .  .  200 

Making  fair  copy  thereof  for  counsel,  at  2s.  4d.  per  sheet  .100 
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Ditto,  of  the  proposed  minutes  of  the  decree,  at  3s.  4d.  per 

sheet  ....... 

Drawing  observations  on  behalf  of  the  defendants,  two  sheets     0  IS     4 
Making  one  copy  thereof  for  counsel          .  .  .         068 

Paid  Mr.  — ,  with  brief  and  clerk       .  . 

Attending  him  .  .  .  .  .068 

Attending  Court,  cause  in  the  paper   .  .  .  .  0  10     0 

The  like  cause   heard,  and   decree  made  according   to  the 

minutes  .  .  .  .  .  0  13     4 

Paid  Court  fees  .  .  .  ..  .  .  0  13     0 

Paid  for  minutes  of  decree  .  .  .  .060 

Close  copy  thereof  .  .  .  .  .030 

Attending  settling  .  .  .  .  0  13     4 

Paid  for  office  copy  decree     ..... 

Attending  passing  same  .  .  .  .         0  13     4 

Term  fee,  &c.  .  .  .  .  .118 

[    *710   ]  *EA8TER  TERM,  18 . 

Drawing  this  bill  and  copy  for  Master,  fo.  28  .       *    .  0  18     8 

The  remaining  charges  correspond  with  those  set  forth  in  the  plain- 
tiff's bill  of  costs.  If  a  bill  of  costs  be  brought  in  of  immoderate  length, 
or  if  a  large  number  of  the  items  are  taken  off  or  struck  out,  the  extra 
folios,  and  the  attendance  occasioned  thereby  will  be  disallowed.  If  a 
bill  before  the  taxation  is  proceeded  with  is  objected  to  as  impertinent, 
the  Master  upon  a  warrant  taken  out  for  that  purpose  will  look  into  the 
impertinence  under  73  N.  O. 


RECEIVER'S  COSTS  OF  HIS  APPOINTMEMT,  AND  OF 
PASSING  HIS  FIRST  ACCOUNT. 


£.    s.    d, 
Paid  for  a  copy  draft  report,  approving  receiver,  fo.  12  .016 

In  one  of  the  Master's  offices  the  receiver's  bill  does  not  commence 
until  after  he  has  been  appointed. 

Close  copy             .             .             .             .             .  .040 

Paid  for  a  warrant  on  preparing  one  copy  and  service  .046 

The  like  to  settle  report,  ditto,  ditto           .             .  .046 

Attending  same           .             .             .             .             .  .068 

The  like,  to  sign  report,  ditto,  ditto            .             .  .046 

Attending  same           .             .             .             .             .  .068 

[  *711  ]  *Paid  Master's  clerk,  transcribing  report,  fo.  12          016 
Paid  him,  drawing  same          ..... 

Paid  fee  on  signing            .             .             .             .  .100 

Attending  to  file          .             .             .             »             .  .068 

Paid  filing              .             .             .             .             .  0     9  10 

Paid  Master's  fee  on  preparing  recognizance  .  .110 

Duty  and  parchment  (duty  35*.)    .             .  1  18     6 


RECEIVER'S  COSTS.  711 


£.    8.    d. 

Paid  Master's  fee  on  signing  .  .  .  .  .050 

Paid  for  copy  draft  recognizance,  fo.  12    .  .  .         016 

Paid  for  copy  sureties'  affidavit,  fo.  4  .  .  .006 

Drawing  this  affidavit  was  formerly  charged  by  the  Master,  but  the 
fee  has  ceased  since  llth  Jan.  1834. 

Paid  parcel  with  recognizance       .... 

Attending  before  the  Master  to  take  acknowledgments  .068 

Paid  for  each  acknowledgment       .... 

Attending  to  swear  affidavit  of  sureties  .  .  .068 

Paid  two  oaths      ...... 

Paid  parcel  with  same,  returned  .  .  .  .050 

Paid  for  copy  draft  report,  appointing  receiver,  fo.  12        .         016 
Close  copy      .  .  .  .  .  •  .040 

Paid  for  a  warrant  on  preparing  report,  one  copy  and  service     046 
Paid  for  warrant  to  settle  same,  ditto,  ditto      .  .  .046 

Attending  same     .  .  .  .  .068 

Paid  for  a  warrant  to  sign  same,  ditto,  ditto    .  .  .046 

Attending  same     .  .  .  .  .  .068 

Paid  Master's  clerk,  transcribing  report,  fo.  12  .  .016 

Paid  drawing  report  ..... 

Paid  fee  on  signing     .  .  .  .  .  .100 

*Paid  filing  report  .  .  .  .     [  *712  ]  0     9  10 

Attending  to  file  same  .  .  .  .  .068 

Enrolling  recognizance      .  .  .  .  .076 

16s.  8d.  was  formerly  charged,  but  since  llth  January,  1834,  the  fee 

of  6s.  8d.  for  the  attendance  of  the  Master  to  get  the  deed  enrolled,  and 

2s.  6d.  for  the  receipt,  have  ceased. 

Paid  parcel  with  receiver's  first  account,  and  the  vouchers  in 

support 

Drawing  receiver's  first  account,  and  copy  for  the  Master,  fo.  9    0     6     0 
Paid  for  a  warrant  on  leaving  same,  one  copy  and  service        .046 

The  like  to  proceed,  ditto,  ditto 046 

Attending  same,  account  allowed  .         .         .         .         .         .068 

Paid  entering  account  in  the  Master's  book         .         .         .046 
Paid  entering  duplicate  in  receiver's  book       .         .         .         .046 

Paid  transcribing  the  two  accounts  together,  fo.  18    .         .       023 
Attending  the  receiver  to  be  sworn  to  his  account   .         .         .068 

Paid  oath 026 

Paid  for  allowance  of  the  account  and  duplicate       .         .         .  0  10     0 
Paid  for  office  copy,  draft  report,  fo.  9       .         .         .         .       0     1  1? 

Close  copy 030 

Paid  for  a  warrant  on  preparing  same,  one  copy  and  service       046 

The  like  to  settle,  ditto,  ditto 046 

Attending  settling  report  .         .         .         .         .         .068 

Paid  for  a  warrant  to  sign,  ditto,  ditto 046 

Attending  same        .         .         .         .         .         .         .         .068 

Paid  drawing  report,  fo.  9     .         .         .         .         .         .         . 

*Paid  transcribing [  *713  ]  0     1  H 

Paid  fee  on  signing       .         . 100 

Paid  filing 0     7  10 

Attending  to  file 068 

Paid  parcel  to  receiver,  with  book  to  be  sworn  to        ^ 
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Paid  carriage  of  parcel,  with  account  sworn  .... 
Drawing  receiver's  bill  of  costs,  and  fair  copy  for  the  Master, 

fo.  5 .         .034 

Paid  for  a  warrant  on  leaving  copy  and  service        .         .         .046 

The  like  to  tax,  ditto,  ditto 046 

Attending  taxing 068 

Attending  at  Messrs.  — ,  bankers,  to  receive  the  balance,  for 

the  purpose  of  paying  the  same  into  court       .         .         .068 
Attending  at  the  bank  to  pay  in  balance,  and  afterwards  to  file 

cashier's  receipt        .         .         .         .         .         ...         .0134 

Paid  filing  cashier's  receipt       .         .         .         .         .         .040 

Letters,  &c 050 


[  *714  ]  ^PLAINTIFF'S  COSTS  OF  PASSING  A  RECEIVER'S 
FIRST  ACCOUNT. 

Paid  for  copy  receiver's  first  account,  fo.  9  .  .         0     1  1 5 

Attending  warrant  to  proceed  on  same  .  .  .068 

Paid  for  copy  affidavit  verifying  account,  fo.  4  .         006 

Paid  for  a  copy  of  the  report,  fo.  9    ..  .  .  .  0     1   1£ 

Close  copy  .  .  .  .  .  .030 

Attending  a  warrant  to  settle  same      .  .  .  .068 

Drawing  request  to  the  Accountant-General  to  invest  Receiver's 

balance  .  .  .  .  ...         0     2     6 

Attending  him  .  .  .  .  .  .068 

Paid          .  .  ,  .  .  .  .070 

Drawing  this  bill,  fo.  3  .  .  .  .  .020 

Paid  for  a  warrant  on  leaving  copy  and  service  .  .         046 

The  like  to  tax  ditto,  ditto      .  .  .  .  .046 

Attending  taxing  .  .  .  .  .  .068 

Paid  for  a  copy  receiver's  costs,  fo.  5  .,  .  .  0     0  7£ 

Attending  taxing  same      .  .  .  .  .068 

Letters,  &c.  .  .  .  •  .  .050 


INDEX   TO  COSTS. 


Taxation  of  Costs 

as  between  party  and  party,  636. 

principles  regulating  same,  637. 

costs  of  contempt,  637. 
as  between  solicitor  and  client,  637. 

when  paid  out  of  client's  own  fund, 

638. 
previous  to  a  suit  or  other  proceeding 

of  which  costs  are  given,  640. 
charges  and  expenses,  638. 
of  appeal  or  rehearing,  640. 
of  obtaining  letters  of  administration, 

640. 

motions,  641. 
copies  of  documents,  644. 
Apportionment  of  Costs 
as  to  matter,  639. 
as  between  parties,  641. 
Bill  of  Costs 

of  the  plaintiff  must  be  joint,  643. 

of  the  defendant,  when  allowed  to  be 

separate,  643. 
Costs. 

PLAINTIFF'S  BILL. — 
Subpoena,  647. — to  answer  amended  bill, 

657. 

to  testify,  661. 
to  hear  judgment,  663. 
to  rejoin,  660. 
Abbreviating — bill,  652. — answer,  653. 

depositions,  663. 
Affidavit,  649. 
Amending  Bill — before  answer,  648. 

— after  answer,  656. — new  ingross- 

ment,  657. 
Appeal,  667. 

Attachment,  not  answering,  653. 
Bill,  645. 

Briefs— of  pleadings,   654. — on  hear- 
ing, 664. 

on  exceptions,  683. — on  further  direc- 
tions, 684. 

Close    copies — answer,    652. — deposi- 
tions, 6G3. — appeal,  667. 
Commission    to    examine    witnesses, 

661. — execution  of,  662. 
Consultation,  665. 
Costs,  copies  of,  686. 
Decree,  666. — warrant  on,  669. 

Advertisements,  669. — for  sale,  671. 

On  further  directions,  685. 
Exceptions — to  answer,  654. — to  report, 

682. 

Engrossing  pleadings  and  other  mat- 
ters, 646* 


Further  directions,  683. 
Information— bill  on  filing,  687. 
Injunction,  651. 
Interrogatories,  660.  670. 
Instructions  for  pleadings  and  other 

matters,  645. 
Lease,  673. 
Minutes — on  hearing, — 665.— varying, 

666. 
Notice  of  motion — for  injunction,  648. 

for  paying  money  into  court,  657. 
Petition,  special,  676. 

as  of  course,  656. 
Publication — enlarging,  660. — passing, 

663. 

Refresher,  665. 
Replication,  659. 
Setting  down  cause,  663.— on  further 

directions,  683. 
Term  fee,  647. 
Witnesses,  661. 
Writ  of  execution,  659. 
On    proceedings    in   Master's  office   on 

decree : 

Examination,  677. 
Affidavit  of  receipts  and  payments, 

677. 
Appointment  of  new  trustees,  678. 

the  conveyance,  679. 
Charge,  677. 

Particulars,  &c.  of  sale,  671. 
Proposal  for  lease,  673. 
Report,    675. — objections  to,    681. — 

exceptions,  682. 
DEFENDANT'S  BILL. — 688. 
Appearance,  688 — to  amended  bill  on 

parties  added,  693. 
after  answer,  696. 
retainer,  688. 
Abbreviating  bill,  698.— answer,  698. 

— depositions,  701. 
Answer,  689. — further  answer,  692. 

to  amended  bill,  696. 

time  to  answer,  689. 
Appeal,  petition  of,  703. 
Briefs — on  hearing,  702. — on  appeal, 

705. 

Close  copy  bill,  689. 
Commission  to  take  answer,  690. — to 

assign  guardian,  693.— to  examine 

witnesses,  700. 
Decree,    703. — warrant   to    consider, 

706. 

Discharge,  708.    «  . 
Examination,  707. 
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Costs. 

DEFENDANT'S  BILL. — 
Exceptions,  G91. 
Enlarging  publication,  699. 
Interrogatories    for     examination    of 
witnesses,    697. — commission,  700. 
— depositions,  701. — examiner's  bill, 
700. 
Motion  to  dismiss,  696. 

to  pay  in  money,  694. 


to  stay  proceedings,  705. 
Petition  of  appeal,  703. 
Short-hand  writer,  703. 
Subpojna  for  costs,  697. 
RECEIVER'S  COSTS. — 

of  appointment  and  passing  first  ac- 
count, 710. 
PLAINTIFF'S  COSTS. — 

of  appointment  and  passing  first  ac- 
count, 714. 


GENERAL  INDEX* 


Abatement  of  Suit,  i.  51 1 . 
partial,  i.  512. 
by  bankruptcy,  i.  514.  516. 
By  DEATH, 

of  committee  of  lunatic,  i.  513. 
corporation,  some  members  of,  ib. 
creditor  plaintiff,  i.  515. 
defendant,  i.  512.  510. 
husband,  plaintiff  in  right  of  wife, 

i.  515. 
plaintiff,  i.  512. 

before  decree   suing   alone,   i. 

514. 

suing  jointly,  i.  515. 
after  decree  suing  alone,  ib. 

suing  jointly,  ib. 
bn  interpleader  suit  after  decree, 

i.  475. 

relator,  i.  515, 
vicar  in  tithe  suit,  i.  513. 
By  infant  coming  of  age,  i.  517. 
insolvency,  i.  514.  516. 
marriage,  i.  504.  513. 516. 
release  of  one  joint  tenant,  i.  5!3. 
EFFECT  OF,  i.  514.  524. 

on  depositions  taken  pending  same, 

i.  525. 

enrolment  of  decree,  ii.  6. 
payment  of  money  out  of  court,  i. 

525. 

injunction,  i.  327. 
statute  of  limitation,  i.  525. 
interpleader  suit,  i.  475. 
bill  of  discovery,  i.  504. 
defendant's    right  to  dismiss,  i. 

326. 

proceedings  after,  i,  523. 
marking  cause  abated  in  regis- 

trar's  book,  i.  402. 
of  appeal,  ii.  47. 
bill  of  discovery,  i.  504. 
Abstract  of  Title, 

examination  of,  ii.  188, 233, 
investigation  of,  ii.  187. 
preparation  of,  ii.  200. 
on  reference  of  title  before  decree,  i. 

495. 
Accountant, 

expenses  of,  ordered  to  be  paid  by 
administratrix,  ii.  121. 
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Accountant-General, 

office  of,  when  established,  i.  27. 
orders  and  reports  to  be  acted  upon 
by,  how  to  be  drawn,  i.  28,  29. 
cash,  payment  of,  in  the  name  of,  i.  22. 
under  36  Geo.  3,  c.  52,  i.  27. 
out  from,  or  laying  out  in  stock, 

i,  24. 

carrying  over,  i.  26. 
exchequer  bills,  deposit  of,  with,  i.  23. 

paying  off,  or  exchanging,  i.  25. 
India  bonds,  deposit  of,  with,  i.  23. 
stock,  transfer  to,  ib. 

from,  or  sale,  of,  i.  25. 
carrying  over,  i.  26. 
prerogative  probate,  when  required  by, 

i.  27. 
two  cases  in  which  he  tries  a  fact,  ii. 

409. 

CLERKS  OF,  their  duties,  i.  30. 
Account, 

distinction   between  general  account, 
and  liberty  to  surcharge   and 
falsify,  ii.  J 11. 
prayer  in  bill  for,  i.  86. 
in   Masler's  office,  in   what  manner 

directed,  ii.  112. 

if  balances  in  executor's  hands,  ib. 
on  what  principles  taken,  ii.  111. 
how  taken,  ii.  114. 
by  charge  and   discharge,  ii.   115. 

117. 

debtor  and  creditor,  ii.  114. 
decree  for  may  be  enrolled,  ii.  3. 
Action  at  law, 

under  what  circumstances  directed,  ii» 

90. 

not  on  motion,  ii.  91. 
terms  of  the  decree  directing,  ib. 
trial  of,  ii.  91. 
new  trial  of,  ii.  92. 

restrained,  if  brought  against  persona 
irregularly  issuing  or  executing 
process,  i.  447. 
Advertisements,  ii.  266. 

inserted  for  what,  ii.  109. 
obtained  by  whom,  ii.  104. 
separate  on  distinct  inquiries,  ii.  109. 
Foreign,  ii.  109. 
general  and  peremptory,  ii-  109» 
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Advertisements — continued, 
insertion  of,  ii.  109. 
for  creditors,  ii.  109.  266. 

sale,  ii.  172.  179. 
FORMS  OF  for  creditors,  ii.  509. 
heir  at  law,  ii,  510. 
incumbrancers,  ii.  511. 
next  of  kin,  ii.  510. 
sale,  ii.  512. 
Advising, 

on  sufficiency,  i.  276. 

evidence,  ib. 
Advowson, 

remedy   where   part   of  a    mortgage 

security,  i.  532. 
Affidavit, 

when  evidence,  i.  78. 

in  Master's  office,  i.  78. — ii.  140. 
SWOEN  before  baron  of  exchequer   in 

Scotland,  i.  79. 
consul,  i.  ib. 
justice  of  the  peace  in  Scotland,  i. 

ib. 

Master  in  chancery  in  England,  ib. 
Ireland,  ib. 
extraordinary,  ib. 
solicitor  in  the  cause,  i.  80. 
exhibits,  how  proved  hy,  ib. 

when  annexed  to  affidavit,  ib. 
Filing,  ib. 

when  unnecessary,  i.  81. 
affidavit  of  service  of  subpoena  to 

appear,  i.  136,  137. 
jurat  to,  of  a  marksman,  ii.  634. 
office  copies  of,  i.  80. 
reading  in  support  of  injunction,  i.  596. 

600. 
FORMS  OF, 

of  service  of  notice  of  motion,  ii.  517. 

order,  ii.  518. 
of  SERVICE  of  petition,  ii.  519. 

subpcsna  to  appear  and  answer  per- 
sonally, ii.  514. 
at  dwelling  house,  ii.  515. 
hear  judgment,  ib. 
for  costs,  ii.  517. 
writ  of  execution,  ii.  520. 
of  having  been  served  with  order,  ii. 

518. 

petition,  ii.  519. 

Bubpoena  to  hear  judgment,  ii.  516. 
IN  SUPPORT  of  a  bill  of  interpleader,  ii. 

523. 

for  production  of  a  deed,  ii.527. 
charge  on  bill  of  exchange,  ii.  536. 
bond  debt,  ii.  53i. 
brought  in   by   representatives 

of  bond  creditors,  ii.  535. 
for  judgment  debt,  ii.  533. 
mortgage  debt,  ii.  531. 
simple  contract  debt,  ii.  539. 
due  to  a  professional  man,  ii. 

538. 
of  ereditor  abroad,  ii.  537. 


handwriting,  ii.  540. 
Motion    to    pay    money   into   court 
where  schedules  to  answer  or 
examination  not  cast,  ii.  522. 
for  commission  to  examine   wit- 
nesses abroad  in  aid  of  bill  of 
discotery,  ii.  524. 
to  extend  the  common  injunction, 

ii.  526. 

for    the  service   of  subpoena  on 
defendant's  attorney  at  law,  ii. 
530. 
to  name   a   day  for   absconding 

defendant  to  appear,  ii.  524. 
Petition  for  examiner  to  attend  at 
King's   Bench    to  examine    a 
witness,  ii.  551. 
to  prosecute  or  defend  in  forma 

pauperis,  ii.  522. 

for  payment  of  money  to  the  per- 
sonal representative  of  creditor, 
ii.  525. 

for  commission  to  assign  guardian 
to  person  of  unsound  mind,  ii. 
522. 

Proposal  for  building  lease,  ii.  549. 
new  trustees,  ii.  543,  544. 
a  Proposal  for  sureties,  ii.  543. 
Warrant  to  amend  bill,  ii.  529. 
enlarge  publication  after  wit- 
nesses examined,  ii.  524. 
to  verify  a  ceriificate,  and  of  iden- 
tity, ii.  542. 

an  affidavit  sworn  abroad,  ii.  550. 
of  execution  of  a  bond,  ii.  535. 
an  assignment,  ii.  540. 
leaving  books  and  papers,  ii.  548. 
receipts  and  payments — 

by    executors,    and  of  amount 

and  nature  of  residue,  ii.  545. 

of  a  mortgagee   in  possession, 

ii.  546. 

person  being  alive  for  the  account- 
ant general,  ii.  528. 

the  Master,  ii.  543. 
amount    of  interest   on    purchase- 
money,  ii.  527. 
residue,  ii.  528. 
ultimate  residue,  ii.  529. 
no  settlement,  ii.  525. 
value  of  stock  on  a  given  day,  ii.  526. 
valuation  by  an  appraiser,  ii.  541. 
deeds  and  papers  in  the  possession 
of  a  party,  ii.  156. 

on  depositing  same  in  Master's 
'  office,  ii.  157. 
having  attended  to  receive  mortgage 

money. ii  531. 

by  mortgagee  of  non-payment  of  mort- 
gage money,  ii.  532. 
Affidavits, 

Clerk  of,  i.  39. 
Agent, 

taxation  of  his  bill,  i.  711 1 
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Agent — continued. 

lien  of,  on  papers,  i.  712. 
Agreement, 

for  sale  by  private  contract,  ii.  218. 

of  timber,  ii.  228. 

for  purchase  with  trust  money,  ii.  231. 
Amended  Bill, 

appearance  to.  i.  159. 

enforcing-,  i.  309. 
proceedings  on  part  of  defendant  to,  i. 

310. 
new  engrossment  of,  when  required,  i. 

297. 

taken  pro  confesso,  i.  195. 
answer  lo,  i.  161. 199. 
Amendment, 

of  answer,  i.  270. 
OF  BILL, 

affecting  matter,  i.  293. 
clerical  errors,  i.  298. 
altering  parties,  i.  294. 

by  striking  out  name  of  a  plain- 
tiff, i.  295. 

in  what  manner  done,  i.  295. 
after  insufficient  answer,  i.  307. 
signature  of  counsel  to,  i.  295. 
Order  for,  i.  296. 

as  of  course,  within  what  time,  i, 

297. 
on  special  application,  i.  15.  299, 

300. 
after  replication,  i.  299.  337. 

answer  to  amended  bill,  i.  299. 
Costs  of,  i.301. 

consequence  of  receiving  same,  i 

304. 

when  costs  of  suit,  i.  303. 
EFFECT, 
of,  on  other  proceedings  of  a  suit,  i 

305. 

answer  to  a  cross  bill,  i.  463. 
common  injunction,  i.  305.  624. 
contempt,  i.  128.  305. 
dismission,  i.  307. 
examination  of  witnesses,  i.  306. 
exceptions    for     insufficiency,    i 

307. 

ne  exeat,  i.  306. 
special  injunction,  i.  306. 
of  bill  of  discovery,  i.  4'J9.  504,  505. 
exceptions  to  answer,  i.  291. 
plea,  i.  238. 

petition  of  appeal,  ii.  35. 
Annuities, 

distinction   between,  and  legacies,  ii. 

340. 

interest  on,  ii.  341. 
abatement  of,  ii.  342. 
in  what  manner  valued,  ii.  342. 
Answer, 

time  allowed  to,  i.  160, 161. 

formal,  in  what  case  allowed  to  be  tiled 

by  a  plaintiff.i.  188. 
To  ENFORCE,  i.  167. 


against  a  corporation,  i.  192. 
feme  covert,  i.  193. 
infant,  i.  192. 
peer    and   privileged   persons,  i. 

189. 

person  of  unsound  mind,  i.  193. 
costs  of  more  than  one,  when  disal- 
lowed, i.  242. 
filing,  i. 247. 

notwithstanding  irregular  return,  i. 

252. 

further  answer  not  enforced,  pending 
exceptions  to  report  of  insufficiency, 
i.  199. 

instructions  and  preparation  of,  i.  243. 
SWEARING,  i.  244. 

by  blind  person,  i.  250. 

jurat  to,  ii.  634. 
deaf  and  dumb  person,  i.  245. 
Gentoo,  i.  252. 
Jew,  i.  245. 
Peer,  i.  244. 
Quaker,  i.  245. 
prisoner,  ib. 
sick  person,  i.  246. 
without  oath  or  signature,  i.  266. 
TAKING, 

by  dedimus,  i.  247. 

execution,  and  return  of,  i.  249. 
where    one    defendant   in  London, 

another  in  the  country,  i.  251. 
or  residing  in  different  places,  ib. 
or  where  defendant  abroad,  i.  252. 
by  defendant  unable  to  write,  i.  249. 

ii.  633. 

off  the  file,  i.  268. 
bringing  up  by  messenger,  i.  250. 

commissioner,  i.  251. 
SIGNATURE  to,  by  counsel,  i.  252. 
by  defendant,  i.  244. 

guardian  of  infant,  i.  258. 
title  to,  i.  243. 
SUFFICIENCY  OF, 

when  deemed  sufficient,  i.  286. 
if  not  excepted  to,  ib. 
after  reference  for  scandal  or  im- 
pertinence, i.  287. 
if  excepted  to,  ib. 
time  excluded  in  computing  as  to 

sufficiency,  i.  288. 
insufficiency  of,  i.  278.    See  Insuffi 

ciency. 

third  answer,  i.  274. 
when  evidence,  i.  339. 
effect  of  admission  in,  i.  272. 

of  replication  on,  i.  340. 
to  amended  bill   only,  after  order   to 
answer  amendments,  and  exceptions 
irregular,  i.  199. 

of  a  blind  defendant,  jurat  of,  ii.  634. 
corporation,  i.  263. 
defendant  residing  abroad,  i.  264. 
feme  covert,  separate,  i.  253. 
jurat  to,  i.  254. 
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Answer— continued. 

foreigner  residing  in  England  una 

ble  to  speak  English,  i.  265. 
Oe  INFANT,  i.  254. 

signed  by  guardian,  i.  258. 
without  oath  of  guardian,  i.  260. 
by  special  dedimus  in  the  coun 

try,  i.  258. 

on  coming  of  age,  i.  419. 
lunatic  or  person  of  unsound  mind 

i.  260. 

plaintiff  on  behalf  of  defendant  pri- 
soner, i.  188. 

prisoner  Junatic  or  idiot,  i.  262. 
Quaker,  i.  263. 

caption  of,  ii.  633. 
person  unable  to  write  caption  of,  ib. 
to  bill  of  discovery,  i.  504. 

interpleader,  i.  475. 
cross   bill,  right  to  by  plaintiff  in 

original  cause,  i.  461. 
supplemental,  i.  269. 
Appeal, 

distinction  between  and  rehearing,  ii. 

18. 

when  necessary,  ii.  17.  35. 
from  what  courts  allowed,  ii.  19. 
PETITION  OF,  how  prepared,  ii.  26. 
within  what  time  required  to  be  pre- 
sented, ii.  27. 
not  to  make  different  case  from  that 

made  by  decree,  ii.  28. 
by  both  parties,  ii.  30. 

infant,  ii.  20. 
for  costs,  ii.  20. 
ao-ainst  decree  taken  by  consent,  ii. 

20. 

decree  nisi,  ii.  22. 
pro  confesso,  ib. 
irregular,  if  to  alter  minutes  of  de- 
cree, ii.  18. 
after  enrolment  of  decree,  ii.  18. 

27. 

in  forma  pauperis,  i.  554,  ii.  25. 
setting  down  and  hearing,  ii.  30. 
right  of  parties  to  appear  on  hear- 
ing, ib. 
evidence  admissible  on  hearing, 

ii.32. 

costs  of,  ii.  34. 
deposit  on  setting  down,  ib. 
effect  of,  in  preventing  enrolment  of 

decree,  ii.  2. 

on  proceedings  under  decree,  ii.  68. 
MOTION,  ii.  35. 
PETITION,  ii.  36. 

From  order  made  on  plea  or  demur- 
rer, ii.  38. 

To  HOUSE  OF  LORDS, 
when  requisite,  ii.  39. 
for  what,  and  by  whom,  ii.  40. 
petition  of  appeal,  ii.  42. 
engrossing,  ii.  43. 
signature  of  counsel  to,  ii.  43. 


time  allowed  to  present,  ii.  41. 
by  whom,  and  in  what  manner 

presented,  ii.  43. 
recognizance  to  answer  costs  of, 

ii.  44. 

respondent,  proceedings  by,  ii.  44. 
case  and  appendix,  ii.  44. 
hearing,  ii.  45. 

exparte  on   default  of  respon- 
dent's answer,  ii.  44. 
evidence  on,  ii.  46. 
effect  of  respondent  not  appear- 
ing on,  ib. 

want  of  parties  on,  ib. 
judgment  on,   how   carried  into 

execution,  ib. 
cross  appeal,  ii.  47. 
abatement  of,  ib. 
effect  of  pendency  of  on  decree, 

ib. 
If  only  against  one  part  of  a 

decree,  ii.  41. 
Appearance, 

voluntary,  i.  158. 
to  amended  bill,  i.  159. 
time  allowed  to  enter,  ib. 
entering,  ib. 

if  process  of  contempt  irregular,  ib. 
To  COMPEL,  i.  136. 

of  Attorney-General,  i.  146. 
corporation,  i.  144. 
defendant  brought  up  by  messen- 
ger, i.  140. 

out  of  jurisdiction,  under  2  Wm. 
4.— i.  147. 

4  &  5  Wm.  4.— i.  149. 
of  unsound  mind,  i.  147. 
infant,  i.  146. 

member  of  parliament,  i.  143. 
peer,  ib. 

of  prisoner,  i.  141. 

wife,!.  105. 
default  of,  in  what  manner  remedied, 

i.  152. 
Arrest, 

privilege  from,  i.  389. 
parties,  and  witnesses,  and  solicitor,  in 
what  manner  protected  from,  i.  390. 
Articled  Clerks,  i.  679. 

examination  of,  previous  to  admission, 

i.  681. 
regulations  to  touching  the  same,  i. 

683. 
questions  as  to  due  service  to  be  an- 

swered  by,  i.  685. 
Assets, 

equitable,  ii.  274. 

legal,  ii.  273. 

partly  equitable   and  partly  legal,  ii. 

275. 
APPLICATION  OF,  and  order  of  applica- 

tion,  ib. 

of  personal  estate,  ii.  276t 
exemption  of,  ii.  277. 
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Assets — continued. 

particular  fund  indicated  by  testa- 
tor, or  estate  devised  expressly  to 
pay  debts,  ii.  278. 
descended  estate,  estate  charged  to 

pay  debts,  and  devised  estate,  ib. 
freehold  estate  to  pay  simple  con- 
tract debts,  ii.  279. 
MARSHALLING,  ii.  280. 

only  of  estates  of  deceased  person,  ib. 
as  between  creditors,  ii.  281. 
creditors  and  legatees,  ib. 
at  what  period  of  cause  ordered,  ii. 

283. 
ADMINISTRATION  OF,  ii.  260. 

usual  directions  in  decree  for,ii.261. 
to  collect  outstanding  estate,  ib. 
where  one  executor  dead,  ii.  263. 
in  creditor's  suit,  ib. 

where  assets  equitable,  ii.  264. 

legal,  ii.  263. 

where  plaintiff  creditor  has  pur- 
chased debts  of  other  credi- 
tors, ii.  265. 
where  testator  seized  of  freehold 

and  copyhold  estates,  ii.  264. 
SUIT  for,  ii.  265. 
report  in,  ii.  342. 

after  further  directions,  ii.  343. 
Arbitration, 

REFERENCE  under  9  and  10  Wm.  3,  c. 

15.— ii.  412. 
parol  submission  to  not  within  the 

statute,  ii.  413. 
in  a  suit  depending,  ii.  415. 

terms  of  order,  ii.  417. 
PROCEEDINGS  upon,  ii.  419. 

effect  of  agreement  to  refer  in  stay- 
ing proceedings,  ii.  420. 
parties  refusing  to  proceed,  ib. 
death  on,  ii.  421. 

SUBMISSION  to  refer  to,  when  made  an 
order  of  court,  ii.  413.428. 

how  made,  ii.  414. 
Attachment, 

how  directed  and  tested,  i.  123. 

entering,  i.  124. 

sealing,  i.  123, 124. 

two  or  more  may  issue,  but  only  one  to 

be  executed,  i.  123. 
by  and  against  whom  issued,  ib. 
making  out,  i.  124. 
for  what  time  in  force,  i.  126. 
when  returnable,  i.  124. 

fifteen  days,  where  required  between 

teste  and  return,  i.  125. 
FOR  WANT  OF  APPEARANCE,  i.  136. 
irregular  on  subpoena  served  more 
than  12  months,  ib. 

if  tested  before  bill  filed,  except 


by  injunction  prayed,  ib. 
ordered  on  service  of  subpoena  not 

strictly  regular,  i.  137. 
return  of,  i.  13& 

51* 


how  obtained  from  sheriff,  i.  138. 
if  non  est  inventus,  i.  139. 
cepi  corpus,  i.  140. 
defendant  in  gaol,  i.  141. 
notice  to  defendant  to  enter 

appearance,  ib. 
on   default,   clerk  in    court 
ordered  to  appear,  i.  142. 
effect  of  plaintiff  not  causing 
appearance  to  be  entered,  ib. 
FOR  WANT  OF  ANSWER,  i.  1 68. 

discharged  on  what  grounds,  i.  168. 
execution  and  return  of,  i.  171. 
if  sheriff  takes  bail,  i.  172. 
messenger,  ib. 

defendant  not  found  by,  order 
for  serjeant  at  arms,  i.  180. 
sequestration  on    return 
non  est  inventus,  by  Ser- 
jeant at  arms,  &c.  ib. 
bill  taken  pro  confesso,  ib. 
if  defendant  found  by  messenger  in 

prison,  habeas,  i.  180. 
brought  up  by,  committed  to  Fleet, 

i.  172. 
order  for  habeas  corpus,  &c.   i. 

173. 
habeas  corpus,  i.  174. 

bill  taken,  pro  confesso,  ib. 
if  sheriff  sends  defendant  to  prison 

or  detains  him  there,  i.  177. 
returns  non  est  inventus,  i.  180. 
attachment  with  proclamation,  i. 

183. 
commission  of  rebellion,  i. 

taken  by  commissioners,  i.  183, 

188. 

serjeant-at-arms,  i.  184. 
taken  by,  i.  184.  188. 
sequestration,  i.  185. 
bill  taken  pro  confesso,  i.  187. 
serjeant-at-arms   ordered    on   what 

evidence,  i.  181. 
FOR  COSTS,  i.  454. 
FOR  NON-PERFORMANCE  of  decree  or 

order,  i.  431. 

by  and  against  whom  issued,  i.  429. 
proceedings  upon,  i.  431. 
Attested  Copies, 

covenant  for,  ii.  195. 
Attorney, 

not  allowed  to  practise  in  Chancery 

unless  admitted  there,  i.  689. 
power  of,  ii.  409.  612. 
Attorney  General, 
suits  by,  i.  99. 
appearance  of,  i.  146. 
Auctioneer, 


appointed  to  sell,  ii.  177. 


Award, 


under  9  &  10  Wm.  3,  c.  15.— ii.  412, 
in  a  suit  depending,  ii.  515. 
where  married  woman  or  charity  con- 
cerned, ii,  428. 
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when  final,  li.  423. 
To  SET  ASIDE,  on  what  grounds,  ib. 
partiality,  corruption,  or  misconduct 

of  arbitrators,  ib. 
if  arbitrators  interested,  ii.  424. 
not  for  erroneous  judgment  of  facts, 

ii.  425. 
as  contrary  to  law,  ii.  426. 

exception  to  rule,  ib. 
pursuant  to  the  statute,  ii.  429. 

motion  to,  ii.  433. 
effect  of  death  of  party  on,  ii.  430. 
if  not  made  within  time  limited,  ii. 

419. 

bill  for  specific  performance  of,  i.  489. 
to  impeach,  ii.  433. 

defence  to,  ii.  434. 
exceptions  to,  ii.  431. 
confirming,  ii.  430. 
to  enforce,  ii.  415. 
Bag-Bearer,  i.  40. 
Bail, 

sheriff,  when  be  may  accept;  i.  126. 
in  what  penalty,  i.  127. 
responsibility  of,  as  to,  ib. 
bond,  assignment  of  to  plaintiff,  ib. 
proceedings  against,   notwithstanding 
process  of  contempt  for  not  answer- 
ing, ib. 

power  of,  over  witness,  i.  390. 
Bank, 

relief  obtained  against,  i.  96.  590. 
Bankrupt, 

solicitor  of  assignees  of,  bound  to  pro~ 

duce  papers,  ii.  119. 
Bankruptcy, 

effect    on,    in    rendering    suit    defec- 
tive, i.  514.  516. 
of  plaintiff,  effect  of,  on  dismission,  i. 

327. 

of  defendant,  on  the  like,  i.  328. 
on  attachment  for   non-payment  o 

money,  i.  432. 
Biddings, 

at  a  sale  how  taken,  ii.  180. 
fees  formerly  payable  on,  ii.  181. 
signature  to  by  purchaser,  ii.  182. 

if  only  agent,  ib. 
reserved,  ii.  177, 178. 
OPENING, 

of  doubtful  policy,  ii.  235. 
of  a  colliery,  ii.  239. 
of  some  of  many  lots,  ib. 
deposit  on,  ii.  249. 
by  whom,  ii.  236. 
on  what  advance  in  price,  ii.  237 
after  what  proceedings,  ii.  240. 
motion  for,  ii.  240.  246. 
appearance  upon,  ii.  247. 
notice  of  when  to  be  served,  ii 

242. 
order  for,  ii.  247. 

proceedings  upon,  ii.  248. 


Bill, 


costs  of  purchaser  of,  ib. 
parly  moving  for,  ii.  249. 


nature  of,  i.  82. 

into  what  parts  divided,  i.  83. 

address  of,  and  name,  description,  and 

residence  of  parties  to,  ib. 
stating  part,  i.  83.  85. 
charging   part  and   interrogatories,  i. 

84. 

PRAYER  for  relief,  i.  85. 
of  process,  i.  86. 

against  parties  out  of  the  jurisdic- 
tion, i.  86. 

privileged  defendant,  i.  87. 
attorney-general,  ib. 
for  injunction  and  ne  exeat  regno,  ib. 
relief  on  what  subjects  obtained  by,  i. 
88. 

as  between  partners,  i.  89. 

by  heir  at  law  to  obtain  posses- 

sion, i.  90. 

by  executor  before  probate,  ib. 
multifariousness  in,  ib. 
PARTIES  necessary  to,  i.  91. 

in  suit  as  to  real  estate,  i.  93. 
when  necessary  to  make  attorney- 
general  a  party,  i.  97. 
committee,  i.  95. 
heir  at  law,  i.  94. 
married  woman,  i.  95. 
ordinary,  ib. 
next  of  kin,  i.  97. 
solicitor,  i.  677. 
remedy  of  plaintiff,  made  so  without 

authority,!.  107. 
who  may  file,  and  for  what  amount,  i. 

98. 
filed  by  ambassador  or  his  servant,  i. 

100. 

on  behalf  of  crown,  i.  99. 
deaf  and  dumb  person,  i.  105. 
foreign  state,  i.  100. 
infant,  i.  102. 
lunatic  or  idiot,  i.  105. 
married  woman,  i.  100. 
when  jointl)7  with  husband,  i.  101. 
queen  consort,  i.  100. 
authority  necessary  to  file,  i.  107.  679. 
instructions  for,  and  how  prepared,  i. 

105, 

engrossing  and  filing,  i.  106. 
signature  of  counsel  to,  ib. 
office  copy  of,  i.  242. 

amendment  of,  i.  303. 
Amendment  of,  i.  292.     See  Amend- 

ment of  Bill. 
Dismission  of,  i.  312.    See  Dismission 

of  Bill. 

Pro  confesso,  when  evidence,  i.  351. 
FORMS  of  commencements  of,  ii.  551. 

conclusion  of,  ii.  554. 
Bill  of  Discovery, 

nature  of  aud  where  it  lies,  i-  498. 
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Bill  of  Discovery — continued, 
proceedings  on,  i.  499. 
demurrable,  when,  i.  204.  500. 
amendment  of,  i.  294.  499.  504. 
abatement  of,  i.  504. 
answer  to,  how  used  at  law,  ib. 
never  dismissed,  i.  503. 
taken,  pro  confesso,  i.  19]. 
costs  of,  i.  504. 

effect  of  1  Wm.  4,  c.  22,  on,  i.  505. 
supplemental,  i.  505. 
Bill  of  Exchange, 

charge  for  debt  due  on,  ii.  308. 
Bill  of  Interpleader, 

nature  and  object  of,  i.  469. 

by  whom  capable  of  being1  sustained, 

i.  470. 

tenant  against  landlord,  ib. 
rector,  i.  472. 
agent  of,  ib. 

lies,  where  parties  abroad,  i.  471. 
how  drawn,  i.  473. 
injunction,  prayer  for,  in,  ib. 

motion  for,  i.  474. 

affidavit  of  no  collusion,  i.  474. — ii.  523. 
payment  of  money  into  court,  i.  474. 
hearing,  i.  475. 
costs  of,  i.  476. 
effect  of,  i.  472. 

answer  to  may  be  read  by  each  defen- 
dant, i.475. 

death  of  plaintiff  in,  after  decree,  ib. 
effect  of  1  and  2  Wm.  4,  c.  58,  on,  i. 

476. 
Bill  of  Partition,     • 

nature  and  object  of,  i.  477. 
by  whom  sustained,  ib. 
interest  necessary  to  file,  i.  473. 
hearing  and  decree  in,  i.  479. 
costs  of,  i.  481. 

See  Partition. 

Bill  to  Perpetuate  Testimony, 
object  of,  i.  484. 
proceedings  on,  i.  486. 
interest  necessary  to  file,  i.  485. 
publication  of  depositions  in,  i.  487. 
costs  of,  i.  488. 
dismission  of,  i.  486. 
never  heard,  nor  taken  pro  confesso,  ib. 
supplemental,  i.  487. 
Bill  for  Production  of  a  Deed,  i.  483. 

affidavit  filed  with,  i.  483.— ii.  527. 
Bill  of  Review, 

distinction  between  supplemental  bill 

in  nature  of,  ii.  65.  67. 

when  necessary,  ii.  48. 

by  whom  allowed  to  be  filed,  ii.  49. 

under  what  circumstances,  ib. 

within  what  time,  ii.  50. 

effect  of  enrolment  of  decree  on,  ii.  49. 

GROUNDS  FOR,  ii.  51. 

Error  iu  Law  apparent  on  face  of 

decree,  ii.  51. 
error  apparent,  what,  ii.  52. 


deposit  on,  ii.  53. 
obedience  to  decree  necessary  pre- 
liminary to,  ii.  54. 
when  dispensed  with,  ii.  54. 

and  how,  ii.  65. 

appearance,  defence  to,  and  pro- 
secution of,  ii.  56. 
On  new  Facts,  ii.  57. 

defence  to,  ii.  63. 

supplemental,  bill,  in  nature  of,  ii.  64. 
deposit  on,  ii.  65. 
must  be  accompanied  by  petition,  ii. 

67. 

Bill  of  Revivor,  i.  519.     (See  Revivor.) 
Bill  for  Specific  Performance, 

to  enforce  specific  performance  and 

when,  i.  489. 

by  defendant  without  cross  bill,  i.  491. 
parol  evidence,  when  read  in,  i.  489. 
deposit,  return  of,  i.  492. 
Bond, 

for  security  of  costs,  ii.  626. 
by  bail  after  ne  exeat,  ii.  633. 
debt  due  on,  ii.  298. 

priority  of,  though  not  due,  ib. 
charge  for,  ii.  306. 
interest  on,  ii.  306,  307. 
voluntary,  usurious,  or  ex  turpi  causa, 

ii.  298. 

of  married  woman,  not  entitled  to  pri- 
ority, ib. 
Books, 

deposit  of,  with  clerk  in  court,  i.  661. 
motion  for,  i.  662. 

without  prejudice  to  reference  of 
answer  for  insufficiency,  i.  666. 
order  Tor,  i.  662. 

terms  of  when  books  in   use,  i. 

662. 

to  enforce,  i.  665. 
deposit  and  inspection  of,  i.  666. 
re-delivery  of,  ib. 
inspection  of,  to  enable  defendant  to 

answer  a  bill,  i.  665. 
producing  and    leaving   in    master's 

office,  ii.  155. 
Brief, 

on  demurrer,  i.  211. 

further  directions,  ii.  399. 
hearing  (original),  i.  409. 
motion,  i.  65. 
petition,  i.  75. 
plea,  i.  235. 
Case  at  Law, 

when  directed,  and  order  for,  ii.  93. 

to  prepare  and  settle,  ib. 

settling  down,  and  argument  of,  ii.  94. 

further  directions  after,  ii.  95. 
Cause, 

setting  down,  i.  401. 

before  Lord  Chancellor  and  Master 

of  the  Rolls,  i.  402. 
effect  of  abatement  on,  ib. 
at  the  request  of  defendant,  i.  404. 
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Caveat, 

against  enrolment  of  decree,  i.  426. — 

ii.  5.  % 

Certificate,  what,  ii.  161. 
of  costs,  ii.  616. 
for  commission  to  examine  witnesses 

after  decree,  ii.  152. 
of  no  cause  against  confirming  report 

of  purchase  absolutely,  ii.  186. 
party   being   alive  for  Accountant- 
General,  ii.  617. 

for  appointment  of  new  trustee,  ii.  544. 
admission  of  a  solicitor,  ii.  617. 

affidavit  to  verify,  ii.  618. 
Chambers, 

sale  of;  ii.  230. 
Chancellor,  Lord, 

powers  and  duties  of,  i.  5. 
secretary,  principal,  of,  i.  51. 

of  decrees  arid  injunctions,  i.  53. 
Chancery, 

court  of,  jurisdiction  of,  i.  1. 
relief  administered  by,  i.  2. 

by  what  courts,  ib. 
power  of  to  restrain  proceedings  at 

law,  i.  3. 

as  to  will  of  real  estate,  i.  3. 
over  person  and  property  of  for- 
eigners, i.  4. 
to  remove  coroners,  i.  4. 
Charge  of  Personal  Estate,  ii.  115. 
how  prepared,  ii.  115.  300. 

supported,  ii.  116,  301. 
attendance   upon  and  copies  of,  right 

to,  ii.  104.  116.301. 
examination  of,  ii.  302. 
costs  of,  ii.  303. 

time  limited  to  bring  in,  ii.  267. 
form  of,  ii.  623. 
OF  CREDITOR,  ii.  267. 
abroad,  ii.  310. 

affidavit  in  support,  ii.  537. 
assignee  of  bankrupt,  ii.  310. 
banker,  ii.  310. 
by  bill  of  exchange,  ii.  308. 

affidavit  in  support,  ii.  536. 
bond,  ii.  30fi.  614. 

affidavit  in  support,  ii.  534. 
judgment,  ii.  305.  613. 

affidavit  in  support,  ii.  533. 
mortgage,  ii.  303. 

affidavit  in  support,  ii.  531. 
partner  surviving,  ii.  310. 
representative  of,  ii,  309. 
simple  contract,  ii.  308.  615. 
affidavit  in  support,  ii.  539. 
Clerk  in  Court  or  sworn  Clerk,  i.  43. 
qualifications  necessary  for,  ib. 
duties  of,  i.  44. 
privileges  of,  i.  5U. 
death  of,  i.  446. 
subpoena  to  name,  ib. 
Clerk  of  the  Public  Office,  i.  18. 
Colliery, 


sale  of,  opening  biddings,  ii.  239. 
Commission, 

to  take  an  answer,  i.  247. 
execution  of,  i.  249. 

notice  of,  i.  248. 

at  Paris,  or  elsewhere  abroad,  i.  264. 
of  a  corporation,  i.  263. 

Quaker,  i.  263. 
examination  of  party  in   Master's 

office,  ii.  135. 

assign  a  guardian  to  an  infant,  i.  258. 
lunatic  or  person  of  unsound  mind, 

i.  261. 
Commission  to  examine  Witnesses, 

within  what  distance  from  London  to 

be  executed,  i.  361 . 
order  for,  ib. 

within  what  time  to  be  served,  ib. 
names  in,  joining  and  striking,  i.  362. 
when  sealed  exparte,  i.  363. 
return  of,  i.  363. 
execution  of,  i.  364. 
notice  of,  i.  365. 
opening,  i.  366. 

oath  of  commissioners  under,  i.  367. 
clerk,  ib. 
witness,  i.  368. 
adjournment  of,  i.  369. 
expense  of,  by  whom  borne,  i.  370. 
defendant,  when  entitled  to,  i.  372. 
if  plaintiff  does  not  obtain  order  for,  i. 

372. 

obtains  order,  but  neglects  to  exe- 
cute commission,  i.  372. 
effect  of,  if  obtained  by  defendant  on 

rules  being  entered,  i.  386. 
To   EXAMINE   WITNESSES   ABROAD,   i. 

375.  500. 
order  for,  i.  375. 
oath  of  interpleader,  i.  376. 
return  of,  i.  377. 

de  bene  esse,  i.  506.    Sec  Examina- 
tion of. 

AFTER  DECREE,  ii.  152. 
of  partition,  i.  479. 
Commission  of  Rebellion, 

for  want  of  answer,  i.  183. 

costs  of,  i.  132, 

for  non-performance  of  decree  or  ordcr^ 

i.  432. 

return  to,  i.  184. 
Commissioners, 

to  sit  as  judges  in  equity,  i.  9. 
under    commission   to   examine    wit- 
nesses, i.  362. 

to  judge  what  is  evidence,  but  not  of 
pertinency  of  interrogatories,  L 
370. 

if  examined  as  witnesses,  i.  368. 
oath  of,  i.  367. 

of  clerk  to,  ib. 

under  commission  of  rebellion,  i.  18& 
to  take  answer,  i.  248. 
assign  guardian,  i.  259. 
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Compensation^ 

to  purchaser,  reference  as  to,  ii.  203. 
Conditions  of  sale, 

of  chambers,  ii,  230. 
estate,  ii.  174. 
timber,  ii.  224. 

on  letting  charity  estates,  ii.  256. 
Confirming  Report,  ii.  357.  364. 
Consignee,  i.  637. 
Consultation  with,  Counsel,  i.  409. 
Contempt, 

process  of  to  compel  appearance,  i. 

122. 
not  discontinued  by  demise  of  the 

crown,  i.  123. 
process  of,  not  to  be  executed  on  a 

Sunday,!.  123. 
after   pleading   irregularly  filed,  i. 

199. 

parly  in  cannot  take  any  step,  i.  127 
CLEARING,  i.  127. 

by  act  or  negligence  of  plaintiff,  i. 

127. 

if  plaintiff  acts  upon  answer,  ib. 
amends  his  bill,  ib. 

exceptions  under  1  W.  4,  c. 

36.— i.  128. 

under  2  &  3  Wm.  4.— i.  128. 
consequence  of  defendant   being 
discharged    from     attachment 
for  want  of  appearance,  i.  129. 
by  party  in  contempt,  i.  130. 
for  want  of  appearance,  i.  131. 

of  answer,  ib. 
COSTS  OF,  i.  132. 

attachment  not  executed,  ib. 
executed,  ib. 
with  proclamation,  ib. 
commission  of  rebellion,  ib. 
of  defendant  brought  up  by  messen- 
ger or  serjeant-at-arms,  or  ha- 
beas, ib. 

to  recover,  i.  132. 

prisoner,  how  released  from,  i.  133. 
out  of  suitors'  fee  fund,  i.  135. 
effect  of  payment  of,  on  right  to  re- 
sume process,  i.  197. 
To  RESUME  process,  ib. 

after  sufficient  answer,  or  of  submis- 
sion to  exceptions,  i.  197. 199. 
serjeant-at-arms,  i.  197. 
three     insufficient     answers,     i. 

198. 

sequestration  nisi,  i.  198. 
Contribution  by  Creditors,  ii.  271. 
Conveyance, 

of  estate  sold  under  decree,  ii.  194. 
settled  by  the  master,  ii.  212. 
purchased   with  trust   property,  ii. 

234. 

engrossment  of,  ii.  234. 
affidavit  of  execution  of,  ii.  234. 
Copyhold  Estates, 

administration  of,  ii.  265. 


Corporation, 

to  enforce  appearance  of,  i.  144. 
answer  of,  i.  192. 
costs  against,  i.  455. 
decrees  and  orders  against,  i.  443. 
examination  against,  ii.  131. 
to  take  answer  of,  i.  263. 
Costs  of, 

amendment,  i.  301.  456. 

appeal,  ii.  34. 

contempt,  i.  1 32.  457.     See  Contempt. 

creditor's  suit,  ii.  292. 

demurrer,  i.  212,  457. 

discovery,  i.  504. 

exceptions,  i.  290. 

forma  pauperis,  of  parties  suing  in, 

i.  553. 

insufficiency,  i.  290. 456. 
interpleader  bill,  i.  476. 
motion,  i.  68. 
abandoned,  i.  67. 
to  restrain  creditor,  ii.  272. 
partition,  i.  481. 
perpetuating  testimony,  i.  488. 
petition,  i.  76. 
plea,  i.  236.  457. 
rehearing,  ii.  34. 
out  of  suitor's  fund,  i.  135. 
taxation  of  solicitor's  bill,  i.  705. 
undertaking  to  speed,  i.  321. 
warrant  when  increased,  ii.  106. 
to  review,  ib. 

non-attendance  on,  ii.  107. 
APPEAL  FOR,  ii.  20. 
To  RECOVER, 

against  one  of  many  plaintiffs,  i. 

453. 

corporation,  i.  455. 
member  of  parliament,  ib, 
peer,  ib. 

person  not  a  party,  ib. 
surety  hi   bond    where  security 

given,  i.  560. 
by  subprena,  i.  453. 

and  attachment,  i.  454. 
substituted  service  of  process  to,  i. 

456. 

process,  not  stayed  by  appeal,  ii.  70. 
Payment  of  out  of  fund,  i.  457. 
out  of  suitor's  fund,  i.  135. 
retaining,  i.  456. 

power  of  masters  to  order  payment  of, 
under  1  Wm.  4,  and  orders  of  De- 
cember, 1833,  i.  457. 
SECURITY  FOR,  i.  555. 
amount  of,  i.  558. 
in  what  cases  granted  or  refused,  i. 

556. 

if  a  plaintiff  struck  out  by  amend- 
ment, i.  108. 

right  to,  how  forfeited,  i.  558. 
bond  for,  i.  559. 

to  enforce,  i.  560. 
order  for,  i.  558. 
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Cost*  of — continued. 

effect  of  on  time  for  answering, 

i.  161.559. 
bill   dismissed,   if  not    complied 

with,  i.5GO. 

by  ambassador  or  his  servant,  i.  100. 
creditor,  ii.  270. 
next  friend,  i.  557. 
peer,  ib. 
BILL  OF  COSTS.  (See  Index  to  Costs.} 

ii.  715. 
Court, 

business  of,  i.  59. 
Counsel, 

consent  of,  i.411. 
Creditor, 

assignee  of,  ii.  310. 
contribution  by,  ii.  271. 
decree  in  suit  by,  ii.  263. 

when  assets  insufficient,  ib. 
charge  of,  ii.  300.     (See  Charge.} 
time  to  bring1  in  if  expired,  ii.  270. 
costs  of,  ii.  353. 

marshalling  assets  amongst,  ii.282. 
priority  of,  ii.  285. 
report  apportioning  fund  amongst,  ii. 

342. 
remedy  of,  after  partial  distribution,  ii. 

267.  269. 

retainer  by,  ii.  286. 
suits  by,  when  restrained,  ii.  271. 

prosecution  of,  by,  ii.  108. 
Cross  Bill, 

nature  and  necessity  of,  i.  459. 

to  prepare,  i.  461. 

amendment  of  original  bill,  effect  of 

on,  i.  463. 

appearance  to,  i.  461. 
answer,  priority  of  to  original  bill,  by 

defendant  to,  i.  462. 
how  waived,  i.  463. 
time  to,  i.  462,  463. 
enlarging  publication  in  original  cause 

till  answer  to,  i.  466. 
staying  proceedings  in  original  cause 

by  plaintiff  in,  i.  465. 
hearing,  i.  468. 
costs  of,  i.  519. 
by  defendant  in  suit  for  specific  perfor 

mance,  i.  490. 
evidence  in,  i.  351. 
Cross  Examination, 

of  witnesses,  i.  359.  371. 
costs  of  one  commissioner  only,  allow- 
ed on,  i.  363. 
by  examiner,  who  examined  in  chief 

i.  360. 
Cross  Interrogatories, 

when  required  to  be  left,  i.  371.     See 

Interrogatories. 
Debts, 

PAYMENT  OF, 

personal  estate,  primary  fund  for,  ii 
276. 


exemption  of,  ii.  277. 
fund  indicated  by  testator,  or  estate 

expressly  devised  for,  ii.  278. 
descended  estate,  ib. 
under  10/.  to  solicitor  of  creditor,  ii. 

411. 
petition  for  by  representative  of  a 

creditor,  ii.  410. 
PRIORITY  OF,  ii.  285. 
by  bond,  ii.  298. 
decree,  ii.  296. 
judgment,  ii.295. 
recognizance,  ii.  297. 
retainer,  ii.  286.  288. 
simple  contract,  ii.  299. 
out  of  real  estate,  ii.278. 
by  specialty,  ii.  298. 
statutes,  ii.  297. 
to  crown,  ii.  294. 

executors  and  administrators,  ii. 

286.  288. 

incumbrancers,  ii.  285. 
for  funeral  expenses,  ii.  290. 
proving  will,  ii.  291. 
costs   of  suit    to  administer,  ii. 

292. 

barred  by  statute  of  limitation,  ii.  314. 
Decree, 

appeal  against,  effect  of  on,  ii.  68. 

to  the  House  of  Lords,  ii.  47.  68. 
when  equal  to  a  judgment,  i.  423. — ii. 

296. 

on  whom  binding,  i.  423. 
for   administration  of  assets,  ii.  261. 

(See  Assets.) 

caveat  against,  i.  426. — ii.  5. 
debt  by,  ii.  i!96. 
defendant  coining  within  jurisdiction 

after,  ii.  72. 
drawing  up,  i.  422. 
ENFORCING,  i.  428. 
against  parties,  i.  429. 

by  writ  of  execution  and  attach- 

inent,  i.  429. 
proceedings   on  attachment, 

i.  431. 

corporation,  i.  443. 
feme  covert,  i.  442. 
peers  and  privileged  persons,  i. 

440. 

persons  not  parties,  ib. 
under  1  Win.  4,  c.  36.— i.  443. 
personal  demand   when  necessary, 

i.  430.  442. 
ENROLMENT  OF,  ii.  2. 
for  account  regular,  ii.  3. 
effect  of,  ii.  3,  4.  18. 
by  what  prevented,  ii.  2.  5. 
caveat  against,  i.  426. — ii.  5. 
nunc  pro  tune,  ii.  4. 
signature  to,  ib. 
vacating,  ii.  6. 
ENTERING,  i.  422. 
FORM  OF,  ii.  492. 
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Decree, 

Nrsi,i.  416. 

appeal  against,  ii.  22. 

against  an  infant,  i.  419. 

subpoena  to  show  cause  against,  i. 
417. 

made  absolute,  i.  419. 
by  defendant  in  suit  to  redeem,  i. 
532. 

cause  shown,  i.  418. 
office  copy,  i.  422. 
passing,  ib. 
prosecution  of,  when  given  to  creditor, 

ii.  311. 
pro  confesso,  i.  155.     (See  Pro  Con- 

fesso.) 
referring  to  the  master,  ii.  96. 

if  plaintiff  neglects,  ii.  97. 
signature  to  by  lord  chancellor,  for- 
merly necessary,  i.  425. 
staying  prosecution  of,  ii.  68. 

grounds  for,  ii.  69. 
time  where  necessary  to  be  limited  for 

performance  of,  i.  430. 
VARYING,  ii.  14. 

not  substantially  on  motion,  ii.  17. 

where  decree  not  signed  and  enrol- 
led, ii.  64. 

by  bill  of  review,  ii.  48. 
warrant  to  consider,  ii.  98. 
Dedimus.    See  Commission,  i.  247. 
Deeds,  Proof  of. 

viva  voce  at  the  hearing,  i.  414. ' 
deposit  of  in  the  hands  of  the  clerk  in 
court,  i.  661. 

in  the  master's  office,  ii.  155. 
execution  of,  how  compelled,  i.  444. 
delivery  out  of,  by  clerk  in  court,  i. 

666. 
Defendant, 

each  may  employ  separate  solieitor,  i. 

241. 
Demurrer, 

distinguished  from  plea,  i.  218. 
appeal  from  order  made  on,  ii.  38. 
GROUNDS  OF, 

to  original  bill,  i.  201. 
bill  of  discovery,  i.  203. 
other  description  of  bills,  i.  204. 
to  amended  bill  after  plea  allowed  to 

original  bill,  i.  208. 
qualities  and  requisities  of,  i.  205. 
by  married  woman,  i.  209. 
speaking,  i.  206. 
ore  tenus,  i.  211. 

how  prepared,  signed,  and  filed,  i.  209. 
time  within  which  required  to  be  filed, 

i.  207. 

entering,  i.  209. 
setting  down,  i.  210. 
hearing,  i.  211. 
costs  of,  i.  212. 

how  recovered,  i.  213. 
withdrawing  by  defendant,  i.  210i 


effect  of  allowed  or  overruled,  i.  213. 

amendment  of  bill  afler,  i.  210. 
ANP  ANSWER,  i.  199.208. 

effect  of,  allowed  or  overruled,  i.  214. 
to  bill  of  discovery,  i.  204.  500. 
to  answer  interrogatories,  i.  383. 
Deposit, 

on  sale,  ii.  184. 

of  timber,  ii.  228. 
opening  biddings,  ii.  249, 

repayment  ol,  ii.  249. 
letting  charity  estates,  ii.  256. 
considered  as  part  of  purchase-money, 

ii.249. 
forfeit  of  by   conditions  of    sale,  ii. 

175. 
Depositions,  i.  356. 

before  examiner,  i.  357. 
commissioners,  i.368. 
of  foreigners,  i.  377. 
returning,  i.  369. 
publication  of,  i.  360.  505. 
copies  of,  i.  360. 
heading  of,  form  of,  ii.  622. 
suppression  of,  i.  392. 
ground  for,  ib. 
order,  i.  394. 
de  bene  esse,  &c.  i.  393.  506. 

order  to  publish,  i.  509. 
in  perpetuarn  rei  memoriarn,  i.  487. 
effect  of  amendment  of  bill  alter,!.  306. 
when  evidence  at  law,  i.  341. 
Deputy  Warden  of  the  Fleet,  i.  54. 
Directions, 
form  of 

by  registrar  to  Accountant-General 

tor  sale  of  stock,  ii.  625. 
or  transfer  of  residue,  ii.  626. 
to  raise  costs,  ii.  (525. 
Discharge  of  Personal  Estate, 
how  prepared,  ii.  117. 
vouching  before   the   master,  ii.  117. 

12J. 

some  items  to  be  included  in,  by  exe- 
cutor, ii.  304. 
investigation  of,  ii.  120. 
right  to  take  copies  of,  ii.  101. 
if  not  brought  into  master's  office,  ii. 

120. 

proceeded  on,  ii.  121. 
form  of,  ii.  624. 
Disclaimer,  i.  275. 
Dismission  of  Bill, 
by  plaintiff,  i.  312. 

upon  what  terms,  i.  313. 
defendant,  i.  314. 

without  regard  to  co-defendant,  ib. 
before  answer,  ib. 
after  answer,!.  316. 

within  what  time,  ibi 
amendment,  i.  331. 
demurrer,  i.  215. 
plea,  i.  240. 
replication,  i.  322. 
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Dismission  of  Bill — continued. 

report  against   title    on    reference 

before  decree,  i.  497. 
revivor,  i.  329. 
undertaking,  i.  321. 
.    under  the  old  practice,  i.  325. 
by  pauper,  i.  554. 
before  the  orders  of  1828,  i.  332. 
after  decree,  i.  312. 
PREVENTED  by  plaintiff,  i.  320. 
reference  of  title,  i.  494. 
to  take  account  of  what  due  on 

mortgage,  i.  330. 
undertaking  to  speed,  i.  321. 
or  some  progressive  step,  i.  330. 
defendant  being  in  contempt,  i.  326. 
abatement  of  suit,  i.  326,  327. 
amendment,  i.  307. 
bankruptcy  of  a  sole  plaintiff,  i.  327. 

not  of  defendant,  i.  325. 
motion  for,  i.  316. 
costs  of,  i.  321. 
effect  of,  i.  334. 

for  want  of  prosecution  on  the  hear- 
ing, i.  334. 
on  election  to  proceed  at  law  or  in 

ejjuity,  i.  564. 
of  discovery,  i.  503. 
to  perpetuate  testimony  when  irregu- 
lar, i.  486. 
redeem,  i.  334. 547. 
Distringas, 

against  corporation  for  want  of  appear 

ance,  i.  144. 
answer,  i.  192. 
alias  and  pluries,  i,  144. 
costs  of,  ib. 
Dividends, 

investment  by  the     b       22. 
Domicil, 

what  constitutes,  ii.  351. 
regulates  distribution  of  personal  pro- 
perty, ii.  351. 
Election  to  proceed  at  law  or  in  equity, 

in  what  cases  plaintiff  bound  to  make, 

i.  561. 

when  defendant  can  compel,  ib. 
order  to  elect,  i.  562. 
consequence  of,  i.  563. 
obtained  upon  false  suggestion,  ib. 
how  made,  i.  562. 
special,  i.  563. 

dismission  upon,  effect  of,  i.  564. 
Enrolment  of  Decree.     See  Decree,  ii.  2. 
Estate, 

outstanding,  direction  in  decree  to  col- 
lect, ii.  262. 
(See   Real  and  Personal  Estate  and 


Evidence, 

how  taken  in  chancery,  i.  339. 
for  and  against  answer,  i.  348. 
answer,  when,  i.  339. 
bill  pro  confcsso,  i.  351. 


depositions,  i.  341. 

documentary,  i.  347. 

parol,  i.  489. 

in  support  of  a  will,  i.  346. 

of  marriage  abroad,  ii  634. 

on  further  directions,  ii.  400.  405. 

to  what  points  confined,  i.  346. 

IN  MASTER'S  OFFICE,  ii.  138. 

after  what  time  not  to  be  received, 

ii.  153. 
proceedings  in,  how  supported  by, 

ii.  139. 

by  evidence  in  the  cause,  ii.  139. 
affidavit,  ii.  140. 
examination  of  a  party,  ii.  140. 

as  a  witness,  ii.  147. 
witnesses,  ii.  140. 
vivavoce,  ii.  148. 
how  taken,  ii.  149. 
after  what  time,  ii.  151. 
publication  of,  ii.  153. 
viva  vcce  at  the  hearing,  i.  414. 
Examination, 

when  evidence,  ii.  140. 
of  defendant  after  third  answer  report- 
ed insufficient,  i.  274. 
to  competency  of  witness,  i.  341. 

credibility  of,  ib. 

OF  A  PARTY  after  decree  in  the  Mas- 
ter's office,  ii.  127. 
preparing,  ii.  132. 
form  of  heading  of,  ii.  622. 
signature  of  counsel,  ii.  134. 
taking  in  London,  ib. 

in  country   by   commission, 

ii.  135. 

time  to  put  in,  ii.  128.  132. 
To  Compel,  ii.  127. 

by  warrant  to  bring  in,  ib. 
certificate  of  default,  ii.  128. 
serjeant-at-arms,  ib. 
of  married  woman  who  was  feme 
sole  when  process  issued,  ii. 
130. 

corporation,  ii.  131. 
peer  or  member  of  parliament,  ib. 
copies  of,  by  whom  to  be  taken, 

ii.  101. 
REPORTED  impertinent,  i.  570,  ii.  136. 

insufficient,  ii.  136. 
exceptions  to  report  of,  ii.  137. 
de  bene  esse  under  what  circumstances 
allowed,  i.  506. 
order  for,  i.  508. 
publication  of  depositions  taken,  i. 

509. 

pro  interesse  suo,  when  necessary,  i. 
450. 

order  for,  i.  451. 

proceedings  upon,  ib. 
supplemental,  ii.  137. 
OF  WITNESSES  abroad,  i.  375. 
before  commissioners,  i.  366. 
after  decree,  ii.  151. 
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Examination — continued. 

examiner  before  decree,  i.  356. 

after  decree,  ii.  151. 
Master  viva  voce,  ii.  148. 
Viva  voce,  ii.  148. 

of  a  co-defendant  after  decree,  ii.  1 47. 
of  witness  interested,  ib. 
not  allowed  after  publication  has  pass' 

ed,  ii.153. 

amendment,  effect  of  on,  i.  306. 
Examiner, 

his  duties,  i.  40. 

limits  to  exercise  of  office  of,  i.  41. 

salary,  i.  42. 

power  of  administering  oaths,  i.  41. 

depositions  taken  by,  i.  41. 

interrogatories,  when  required  to  be  left 

with,  i.  356. 
Exceptions. 

FOR  INSUFFICIENCY  OF  ANSWER,  i.  279. 

See  Insufficiency. 
of  answer  coupled  with  plea,   i. 

240. 

costs  of,  i.  290. 
For  Impertinence,  i.  571. 

form  of,  ii.  619. 

to    general     report,    ii.    370.    See 
Report. 

when  heard  with  further  direc- 
tions, ii.  396.  398. 

report  on  examination  pro  interessc 
suo,  i.  452. 

impertinence   or   insufficiency 

in  examination,  ii.  137. 
of  insufficiency,  i.  288. 

costs  of,  i.  290. 
reference  of  title  before  decree, 

i.  496. 
Exchequer  Bill. 

deposit  of,  in  bank,  i.  23. 
purchase  of,  i.  24. 
sale  of,  i.  25. 

paying  off  and  exchanging,  i.  26. 
Executor. 

account  against  representative  of,  ii. 

263. 
action  against,  for  breach  of  covenant 

when  restrained,  ii.  289. 
allowance  for  loss  of  time  to,  ii.  119. 

expense  of  an  agent,  ii.  290. 
attendance  of  before  the  Master,  ii. 

102. 

LIABITV  OF  after  distribution  of  assets, 
ii.  268. 
paying  specific  legacies  if  assets 

deficient,  ii.  327. 
for  pleading  falsely,  ii.  273. 
to  refund  after  decree  reversed,  ii. 

290. 

payment  to,  by  order  on  further  direc- 
tions, ii.  406. 

RETAINER,  RrcHT  of  by,  to  pay  his  own 
debt,  ii.  286. 
debt  due  to  him  as  trustee,  ii.  287. 
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effect  of  decree  upon,  ii.  287. 
payment  of  money  into  court  on, 

ii.  288. 
in  what  manner  claimed,  ii.  304. 

lost  by  non-claim,  ii.  288. 
to  answer  contingent  or  remote 

demands,  ii.  289.  * 

Exhibits, 

proved  viva  voce  at  the  hearing,  i.  414. 
Fees, 

schedule  of  pursuant  to  order  26lh 
Feb.  1807,  ii.  504. 

21st  Dec.  1833,  ii.  494. 
of  Masters  and  their  clerks,  ii.  494. 
Feb.  of  registrars,  ii.  496. 
order  of,  1837,  ii.  508,  n. 
Feme  Covert.    See  Married  Women. 
Filing  Affidavit,  i.  80. 
answer,  i.  247. 

without  oath  or  signature,  i.  266. 
bill,  i.  106. 
demurrer,  i.  209. 
disclaimer,  i.  275. 
exception  to  report,  ii.  373. 
plea,  i.  233. 
interrogatories,  i.  356. 
replication,  i.  336. 
report,  ii.  355. 


Fine, 


on  renewal  of  lease,  ii.  255. 
reference  to  Master  as  to  fine,  ii.  254. 

report  upon,  ii.  255. 
Fleet, 

deputy  warden  of,  i.  54. 

witness  confined  in  how  examined,  i. 

382. 
Foreclosure,  Bill  of,  i.  530. 

account   in  between    mortgagee  and 

mortgagor,  i.  539. 
charge  of  principal  and  interest  in,  i. 

538. 

costs  of  to  provisional  assignee  of  in- 
solvent mortgagor,  i.  537. 
extraordinary,  when  allowed,  i.  533. 
DECREE  IN,  i.  532. 
against  infant,  i.  537. 
married  woman,  Ib. 
by  first  mortgagee  against  second 
mortgagee  and  mortgagor,  i.  533. 
by  second  mortgagee  against  mort- 
gagor and  first  and  third  mortga- 
gees, i.  534. 
against  mortgagee  in  possession,  L 

535. 

equitable,  i.  536. 
directions  in  for  advertisement  for 

incumbrancers,  i.  537. 
receiver  to  keep  down  interest,  ib. 
as  to  priority  of  incumbrancers,  i. 

536. 

absolute  how  made,  i.  540. 
if  plaintiff  sues  on  bond  or  covenant 

after,  i.  541. 
proceeding  under,  i.  358. 
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Foreclosure,  Bill  of — continued. 

hearing  not  as  a  short  cause,  i.  532. 
injunction  to  restrain  cutting1  timber 

in,  i.  532. 
parties  to,  i.  531. 
receiver  when  granted,  ib. 
report  in,  i.  538. 
Foreigner, 

person  and  property  of,  i.  4. 
answer  of,  i.  265. 
depositions,  i.  377. 
Forma  Pauperis. 

liberty  to  sue  or  defend  in,  i.  551. 

not  confined  to  parties,  i.  554. 
by  next  friend  of  infant  or  married 

woman,  i.  552. 
how  lost,  ib. 
order  for,  and  affidavit  in  support  of, 

i.  551. 

appeal  in,  i.  554,  ii.  25. 
amendment  by  plaintiff  suing   in,  i. 

554. 

dismission  of  bill  by,  ib. 
costs  of  parties  suing  in,  i.  553. 
Freehold  Estate. 

liability  of,  for  payment  of  simple  con- 

tract  debts,  ii.  279. 
Funeral  Expenses,  ii.  290. 
Further  Directions, 

after  decree,  ii.  395. 
trial  of  an  issue,  ii.  83. 

action  at  law,  ii.  92. 
evidence  admissible  on,  ii.  399.  405. 
report  conclusive  if  not  excepted  to, 

ii.  402. 
exceptions  when  heard  with,  ii.  396. 

398. 

hearing  cause  on,  ii.  397.  399. 
together  with  exceptions,  ii.  396. 

398. 
appearance  on  by  one  not  a  party, 

ii.  401. 

brief  on,  ii.  399. 

petition  to  come  on  with,  ii.  399. 406. 
reservation  of,  ii.  396. 
getting  down  cause  on,  ii.  396,  397. 

order  to  set  down,  ii.  398. 
subsequent,  ii.  380. 

hearing,  ii.  381. 
order  on  when  final,  ii.  402. 
form  of)  ii.  492. 
cannot  vary  decree,  il  403. 

decide  question  not  reserved  by 

decree,  ii.  404. 

after  bill  taken  pro  confesso,  ii.  403. 
drawing  up,  ii.  405. 
provisions  made  by  as  to  deceased 
persons,  executors,  infants,  mar- 
ried women,  partners,  ii.  406, 407; 
dividends,      interest,     residue, 
specific  bequests,  contingent 
legacy,  ii.  408. 

proceedings    consequent    upon,   ii 
409. 


Guardian, 

appointment  of  to  infant,  i.  653. 
order  for  without  reference,  i.  658. 

directing  reference,  ib. 
death  of  one  of  two  guardians,  i.  660. 
AD  LITEM  by  commission,  i.  258. 
in  London,  i.  255. 
to  infant  abroad,  i.  256. 
in  supplemental  or  revived  suit,  ib. 
to  person  of  unsound  mind,  i.  261. 
prisoner  who  is  idiot  or  lunatic,  i. 

262. 
Habeas  Corpus, 

to  enforce  appearance,  i.    (See  Table 
of  Contempts,  No.  1.) 
answer,  i.  173,  174.177.  188. 
decree  or  order,  i.  184.  432. 
costs  of,  i.  133. 
Hearing, 

appeal,  ii.  30. 

to  house  of  lords,  ii.  45. 
adjournment  of,  i.  411. 
appearance  on  default  of  by  defendant, 
i.  412. 

plaintiff,  i.  413. 
brief  on,  i.  409, 
consent  cause,  i.  413. 
decree,  pro   confesso  in  cross   cause, 

read  on,  i.  415. 
Demurrer,  i.  211. 
further  directions,  ii.  397.  399. 
papers  to  be  left  prior  to,  i.  410. 
Plea,  i.  235. 
private,  i.  410. 
putting  off,  ib. 
short  cause,  i.  413. 

will  original,  production  of,  at,  i.  415. 
Heir  at  Law, 

inquiries  in  Master's  office  as  to,  ii. 

350. 
retainer,  right  of,  out  of  real  estate,  ii. 

288. 
Idiot, 

answer  of,  i.  260. 

appearance  of,  i.  147. 

suits  on  behalf  of,  i.  105. 

prisoner,  i.  262. 

if  disputed  whether  defendant  is  or 

not,  i.  262. 
Impertinence,  i.  568. 

reference  for,  i.  569. 
by  a  stranger,  ib. 
how  waived,  i.  570. 
exceptions  for,  i.  571. 
referring,  i.  572. 
report  upon,  i.  573. 
effect  upon  injunction,  i.  574. 
exceptions  to  report  of,  i.  573, 574* 
expunging,  i.  573. 
In  affidavit,  h  570. 
answer,  i.  568. 
bill,  i.  567. 
depositions,  i.  570. 
examination,  i.  570. — ii.  136, 
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Impertinence — continued. 

interrogatories,  i.  570. 
proceedings  in  Master's  office,  i.  574. 
Incumbrancer, 

right  of  to  attend  in  Master's  office,  ii. 

102. 

paying  off  by  purchaser,  ii.  193. 
debts  due  to,  ii.  285, 
India  Bond, 

deposit  of,  i.  23. 
purchase  of,  i.  24. 
sale  of,  i.  25. 
Infant, 

answer  of,  i.  254. 
compelling,  i.  192. 
reading  as  evidence,  i.  260. 
taking,  i.  258. 
appeal  by,  ii.  20. 

appearance  of,  compelling,  i.  146. 
bill  on  behalf  of,  i.  102. 

not  for  specific  performance,  i.  489. 
decree  nisi  against,  i.  419. 

showing  cause,  ib. 
against  in  foreclosure  suit,  i.  537. 
guardian  to,  ad  litcm,  i.  255,  256.  258. 
maintenance  to,  i.  654. 
next  friend  to,  i.  102. 
proceedings  by,  on  coming  of  age,  i. 

105.  419. 
removal,  of  from  control  of  parent,  i. 

654. 
Information,  i.  108. 

amendment  of,  i.  296. 
under  59  G.  3.— i.  109. 
Injunction, 

abatement,  effect  upon,  i.  327. 
affidavits,  reading  on  motion  for  or 

against,  i.  596.  600. 
amendment,  effect  upon,  i.  305-6.  624 
AMENDMENT  OF  BILL, 

without  prejudice  to  common  injunc- 
tion, i.  625. 

special  injunction,  i.  627. 
after  injunction  dissolved  on  merits 

i.  626. 

obtained  on  merits,  i.  ib. 
exceptions  allowed,  ib. 
award,  to  restrain  proceedings  on,  i. 

592, 

ban't, to  restrain,  i.  560. 
breach  of,  i.  611.  623. 
COMMON,  to  stay  proceedings  at  law,  i. 

601. 

for  want  of  appearance,  i.  602. 
where  plaintiff  at  law  abroad,  i. 

605. 

after  answer,  i.  603. 
insufficient,  i.  604. 
on  bill  being  amended,  i.  606. 

626. 

demurrer  on  plea,  i.  604. 
impertinence  or  scandal,  ib. 
under  special  circumstances,  i.  607. 
amendment,  effect  of  on,  i.  305. 264. 


pending  execution  if  a  commission 
to  examine  witness  abroad,  i. 
501. 
DISSOLVING,  i.  614. 

defendant  must   answer  first,  i. 

615. 

orders  nisi  and  absolute,  i.  616. 
cause  against,  i.  616,  617. 
exceptions,  i.  618. 
impertinence,  i.  620. 
merits,  i.  621. 
non-deposit  of  papers,  ib. 
effect  of,  i.  611. 
extending  to  stay  trial,  ib. 

motion  for,  i.  612.  614. 
creditors,  to  restrain  by,  i.  610. 
effect  of,  from  date  of  order,  i.  599. 
on  other  proceedings  in  suit,  ib. 
dismission  of  bill,  i.  327. 
interpleader,  effect  of  on  bill  of,  i.  610. 

473. 

judgment  at  law,  after,  i.  591. 
mortgagor,  to  restrain,  i.  531. 
notice  of,  i.  598. 
obtaining,  ib. 
reviving,  i.  622. 
scandal  or  impertinence,  effect  of  on, 

i.  627. 

service  of,  i.  598. 

SPECIAL,  by  and  against  whom,  i.  587. 
affidavits  in  support  of,  595. 

reading  after  answer,  i.  596.  600. 
dissolving,  i.  600. 
granted  in  what  case,  i.  587. 

at  what  stage  of  cause,  i.  593. 
exparte,  or  on  notice,  i.  594. 
in  vacation  by  petition,  i.  595, 
cot  pending  demurrer,  ib. 
Insolvent  Debtors'  Act, 

effect  of  an  attachment  for  non-pay- 

ment  of  money,  i.  432. 
Insufficiency, 

of  an  answer,  i.  277. 

in  what  cases  insufficient,  i.  278. 
advising  on,  i.  276. 
EXCEPTIONS  FOR,  i.  279. 
amendment  of,  i.  291. 

effect  of  on,  i.  307, 
costs  of,  i.  290. 
on  bill  amended  after  answer  report* 

ed  insufficient,  i.  285. 
preparation  of,  i.  281. 
reference  of,  i.  282. 
to  second  or  third  answer,  i.  285. 

report  on,  ib. 

submission  to  answer,  i.  282. 
time  allowed  to  deliver,  i.  280. 
of  an  examination,  ii.  136. 
Interest, 

on  bond  debt,  ii.  306. 

when  beyond  penalty,  ii.  308. 
bill  of  exchange,  ib. 
judgment  debt,  ii.  305f 
legacy,  ii.  332.  339, 
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Interest — continued, 

in  case  of  parent  and  child,  ii.  333 
336. 

wife  and  illegitimate  child 

ii.  337. 

when  it  commences,  ii.  335. 
given  in  satisfaction  of  a  debt 

ii.  337. 

rate  of  interest  on,ii.  338. 
subsequent  interest  on,  ii.  339. 
mortgage,  ii.  346.  i.  541. 
purchase-money,  ii.  190. 193. 
simple  contract  debt,  ii.  309. 
compound,  ii.  346.  i.  541. 
on  further  directions,  ii.  404. 
periodical  rests,  ii.  349. 
subsequent,  ii.  347. 339. 
Interpreter, 

oath  of  on  commission  to  examine  wit- 
nesses abroad,  i.  376. 
Interrogatories, 

to  what  points  confined,  i.  353. 
certificate  of  allowance  of,  ii.  124. 

exceptions  to,  ii.  126. 
commissioners'  when  required   to   be 

left  by,  i.  354.366. 
copies  of,  in  Master's  office,  ii.  101. 124. 
cross,  when  required   to  be  left  with 

examiner,  i.  359. 
commissioners,  i.  368. 
after  decree,  ii.  122. 
demurring  to  answer,  i.  383. 
engrossing  in  Master's  office,  ii.  124. 
examiner,  leaving  with,  i.  354.  356. 
for  examination  of  a  creditor,  ii.  126. 

party,  ii.  122. 

witness  after  decree,  ii.  151. 
pro  interesse  suo,  i.  451. 
filing,  i.  356. 
forms  of, 

heading   of,   for   examination  of  a 
party,  ii.  621. 

witness,  ii.  622. 
last  interrogatory,  i.  354. 
as  to  personal  estate,  ii.  627. 
real  estate,  ii.  629. 
further,  ii.  124. 
leading,  i.  355. 
Master's  office  in,  by  whom  exhibited 

and  left,  ii.  104. 
preparation  of, 

when  witnesses  in  London  and  in 

country,  i.  354. 
in  Master's  office,  ii.  123. 
re-examination  of  witnesses  after  de- 
cree, ii.  146. 

settlement  of  in  Master's  office,  ii.  123. 
signature  to,  by  counsel,  i.  353. 
special,  ii.  265. 
Itsues, 

by  the  court  of  chancery,  ii.  74. 
decree  or  order  directing,  ii.  76. 
special  directions  in,  ii.  77. 
rehearing  of,  ii.  82, 


at  whose  instance  granted,  ii.  76. 

not  on  motion,  ib. 
new  trial  of,  ii.  83. 
motion  for,  ii.  87.  89. 

judge's  notes  for,  ii.  88. 
proconfesso,  ii.  80,  81. 
settlement  of,  and  when,  by  Master,  ii. 

80. 
trial  of;  ii.  79.  83. 

special  jury,  ii.  81. 
will,  to  prove,  ii.  76. 
Keeper  of  Records, 

in  the  Tower,  i.  51. 

Rolls  Chapel,  i.  58. 
Jew, 

anwer  of,  i.  245. 
Joining  in  Commission, 
to  take  answer,  i.  248. 

examine  witnesses,  i.  362. 
Judges, 

of  the  Court  of  Chancery,  i.  5. 
Judgment  Creditor, 

charge  of,  ii.  305. 
Judgment  Debt,  ii.  295. 
interest  on,  ii.  305. 
in  lord  mayor's  court,  ii.  296. 
Jurisdiction  of  the  Court,  i.  1. 
plea  to,  i.  218. 

proceedings  by  defendant  coming  with- 
in, after  decree,  ii.  72. 

against  defendant  out  of,  i.  147. 

149. 
Jury, 

special,  on  trial  of  an  issue,  ii.  81, 
se, 
building,  ii.  251. 

reference  as  to,  ii.  252. 
of  charity  estates,  ii.  256. 

advertisement  and  conditions  as  to, 

ii.  256. 

granting  same  and  report,  ii.  258. 
by  private  contract,  ii.259. 
costs  of,  ii.  253. 

renewal  of,  reference  to  Master  as  to, 
ii.  254. 
report  and  subsequent  proceedings 

thereon,  ii.  255. 
fine  and  costs,  ii,  255. 
Ltegacy, 

distinguished  from  annuity,  ii.  340. 
conditional,  ii.  322. 331. 
contingent,  ii.  320. 
of  a  debt,  ii.  322. 

general,  distinction  between  and  spe- 
cific, ii.  325. 

1 .  as  to  abatement,  ii.  326. 

2.  as  to  adeinption,  ii.  328. 

3.  as  to  allowance  of  interest,  ii.  326. 
Lapsed,  ii.  318.  320. 

Specific,  ii.  323,  324.     (See  Legacy, 

general ) 
of  stock,  ii.  324. 
vested,  ii.  318. 
interest  on,  ii.  332.     (See  Interest.) 
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Legacy — continued. 

maintenance  out  of,  ii.  333. 
payment  of,  ii.  331. 

when  given  by  will  abroad  in  foreign 

coin,  ii.  332. 

state  of  facts  as  to,  ii.  318. 
Legatee, 

payment  to,  how  vouched  in  discharge, 

ii.  120. 

marshalling  assets  between,  and  credi- 
tors, ii.  281. 
Lessee, 

costs  paid  by,  when  lease  settled  in 

Master's  office,  ii.  253. 
Letter  Missive,  i.  119. 

service  on  peer  for  his  appearance,  i. 

]20. 
Limitation, 

statute  of,  ii.  314. 
debt  barred  by,  ii.  315. 
legacy  not  affected  by,  ii.  322. 
effect  of  abatement  on,  i.  525. 
Lunatic, 

answer  of,  i.  260. 
prisoner,  i.  262.  553. 
suits  by,  i.  105. 
Maintenance, 

allowance  of,  i.  654. 
out  of  principal  money,  i.  657.  ii. 


334. 

interest  of  legacy,  i.  657 — ii. 

333. 

increased,  i.  661. 
if  father  of  infant  alive,  i.  655. 
mother  of,  married  a  second  time,  i. 

655. 

past,  i.  655. 
without  suit,  i.  656. 
reference  for,  i.  658. 

report  upon,  i.  6GO. 
Marriage, 

abroad,  proof  of,  ii.  634. 

of  female  plaintiff,  i.  513.  516. 

defendant,  i.  254. 
Married  Woman, 

answer  of  separate,  i.  253. 

enforcing,  i.  193. 
appearance  of,  i.  145. 
demurrer  alone  of,  i.  209. 
decree  and  orders  against,  i.  442. 
by  consent  as  to  separate  property 

of,  i.  101. 

in  foreclosure  suit,  i.  101.  537. 
deed,  execution  of  by,  i.  675. 
payment  of  money  to,  i.  671. 
consent  of  as  to,  i.  672,  673. 
examination  of  as  to,  i.  674, 
proceedings  upon,  i.  675. 
form  of  examination,  ii.  620., 
affidavit  verifying,  ii.  621. 
by  accountant  general,  ii.  409. 
Masters  Extraordinary, 

appointment  of,  i.  20. — ii.  503., 
fees  payable  on,  i.  21. 


duties  of,  i.  19. 

within  what  limits  from  London  ex- 
ercised, i.  20.— ii.  503. 
Masters  in  Ordinary, 

application  to,  in  long  vacation,  i.  16. 
appointment  of  i.  13. 
duties  of,  i.  9. 

attending  house  of  peers,  i.  11. 

public  office,  i.  12. 
under  3  &  4  Wm.  4,  i.  12. 
sitting  as  judges  by  commission,  i. 

11. 

liability  of  approving  a  defective  secu- 
rity, ii.  163. 

returns  required  to  be  made  by,  i.  13, 
references  to,  i.  14. — ii.  96. 
salary  of,  i.  14. 
CLERKS  or,i.  17. 
Master  in  Rotation, 

reference  to,  ii.  97. 
Master's  Office, 

copies  of  proceedings  in,  i.  18. 

not  required  to  be  taken,  i.  17. 
right  to   attend    proceedings   in,    ii, 

100. 

Master  of  Report  Office, 
abolished,  i.  36. 

of  reports  and  entries,  i.  36. 38. 
Master  of  the  Rolls, 


duties  of,  i.  6. 

under  3  &  4  Wm.  4,  c.95,  i.  7. 
Chief  secretary  of,  i.  54. 
Under  secretary,  i.  55. 
Messenger, 

oath  of  on  bringing  up  an  answer,  i, 
250. 

when  dispensed  with,i.  251. 
Messenger,  or  Pursuivant, 
duties  ol j  i.  53. 

defendant  to  be  brought  up  by,  within 
what  time,  i.  140. 

if  defendant    suffered    to    go  at 

large  by,  i.  133. 

infant  brought  up  by  for  want  of  ap- 
pearance, i.  146. 
Member  of  Parliament, 

compelling  appearance  of»  i.  143, 
answer  of,  i.  189. 
examination  of,  ii,  131. 
enforcing  decrees  and  orders  against,  u 

440. 

payment  of  money,  i.  670, 
costs,  i.  455. 
Minutes, 

by  whom  prepared^  i.  480, 

settled,  i.  421. 
Money, 

payment  of,  into  court,  i,  667.  670* 
motion  for,  i,  668. 
after  decree,  ii.  391. 
to  enforce,  i.  669. 

against  a  peer  or  member  of  pas* 

liarnent,  i.  670. 
out  of  court,  i.  67.Q* 

52* 
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Money — continued. 

effect  of  abatement  of  suit  on,  i. 

525. 
Mortgage  Money, 

enlarging  time  for  payment  of,  i.  540. 
Mortgagee, 

effect  of  his  allowing  mortgagor  to  re- 
ceive rents,  i.  536. 

if  lasting  improvements  made  by,  i.  537. 
in  possession,  i.  535. 

allowance  to,  i.  538. 
charge  of,  in  master's  office,  ii.  303. 
in  possession  of  title  deeds,  i.  548. 
remedy  of,  where  mortgaged  premises 

in  hands  of  third  persons,  i.  549. 
Mortgagor.    See   Bill  to  Redeem  and  to 

Foreclose. 
Motion, 

before  whom  heard,  i.  61. 
general  subjects  for,  ib. 
various  kinds  of,  i.  6'2. 
abandoned,  !•  67. 
appeal,  ii.  35. 
of  course,  i.  62. 
special,  on  notice,  i.  64. 

exparte,  ib. 
brief  on,  i.  65. 
costs  of,  i.  68. 
counsel  on,  i.  66. 
evidence  admissible  on,  i.  66. 
hearing,  ib. 

money  when  paid  out  on,  i.  670, 
Motion,  Notices  of,  i.  64. 
service  of,  i.  65. 

affidavit  of,  ii.  517. 
saving  until  next  seal,  i.  66. 
by  party  in  contempt,  i.  62. 
FORMS  OF, 

that  service  of  subpoena  on  defem 
dant's   attorney  at  law  be  good 
service,  ii.  557. 
affidavit  in  support,  ii.  530. 
to  restrain  creditor  from  proceeding 

at  law,  ii.558. 
for  production  of  books  and  papers, 

ii.  560. 

affidavit  on  leaving,  ii.  548. 
to  dismiss,  ii.  561. 
for  injunction,  common. 

to  extend  to  stay  trial,  ii.  559. 
affidavit  in  support,  ii.  526. 
special,  ii.  558. 

against  cutting  timber,  ii.  559. 
to  dissolve,  ii.  560. 

on  bankruptcy,  ii.  5C3. 

abatement,  ii.  560. 
to  transfer,  ii.  561. 
for  defendant  to   pay    money  into 

court,  ii.  562. 
to  commit  defendant  on  third  answer 

insufficient,  ib. 

discharge  pauper  defendant  on  an- 
swering,  and  for  costs  put  of  sui- 
tor's fund,  ii.  563, 


that  creditor  may  file  supplemental 

bill  if  suit  not  revived,  ii.  564. 
to  exhibit  further  interrogatories  for 

examination  of  witnesses,  ib. 
add  an  interrogatory,  ib. 
deliver  out  deeds,  ii.  565. 
be  examined,  pro  iritcresse  suo,  ib. 
publish  depositions  de  bene  essc, 

ib. 

use  depositions  under  suit  to  per- 
petuate, ii.  566. 

for  creditor  to  prosecute  a  suit,  ib. 
to  pay  in  purchase  money  and  be  let 

into  possession,  ii.  5C7. 
as  to  propriety  of  prosecuting  a  suit, 
ii.  566. 

whether  purchaser  entitled  to 

compensation,  ii.  567. 
for  reference  as  to  title,  ii.  568. 
for  reserved  biddings,  ib. 
that  purchaser  may  pay  in  purchase 

money,  ii.  569. 
to  open  biddings,  ib. 
appoint  receiver,  H.570. 
discharge  receiver  on  payment  of 

balance,  ii.  570. 
make  agreement  of  reference  or- 

der  of  court,  ii.  571. 
to  enlarge  time  for  making  award, 

ii.  571. 

to  make  award  order  of  court,  ib. 
Ne  Exeat  Regno, 

ia  suit  for  specific  performance,  i.  491. 
nature  of  the  writ,  i.  576. 
granted  in  what  cases,  i.  577. 
in  a  suit  for  alimony,  ib. 
to  restrain  party  going  to  Scotland, 

i.  578. 

by  and  against  whom,  ib. 
obtaining,  ib. 
affidavit  in  support  of  application  for, 

i.  581. 
amendment,  effect  of  order  for,  on  writ, 

i.  306.  582. 
order  for,  i.  583. 
in  what  amount  marked,  i.  583. 
effect  of  defendant  going  abroad  after 

bail  to  writ,  i.  584. 
discharged  on  what  grounds,  i.  584. 
Next  Friend, 

description  of  in  a  bill,  i.  83. 

who  may  act  as,  i.  103. 

liability  and  responsibility  of,  i.  103. 

of  an  infant  or  married  woman,  i.  102. 

may  sue  in  forma  pauperis,  i.  552. 
remedy  against,  where  suit  improper- 
ly  instituted  by,  i.  102. 

two  suits  instituted  by  different 

next  friend,  i.  104. 
removal  of,  grounds  for,  i.  104. 
receiver,  cannot  act  as,  ib. 
witness,  cannot  be  examined  as,  ib. 
New  Tiiat, 

of  action,  ii.  92, 
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New  Trial — continued. 

issue,  ii.  84. 
Next  of  Kin,  ii.  350. 
claim  of,  ii.  353. 
Notices  of  Motion. — See  Motion. 
Notice  of  Papers, 

required  by  the  Ld.  Chancellor,  ii.  530. 

Master  of  the  Rolls,  ii.  631. 
Oath, 

of  commissioners     on    execution    of 

commission,  i.  367. 
of  clerk  to,  i.  367. 
of  interpreter,  i.  376. 
of  witness,  i.  3^8. 
answer,  taken  without,  i.  266. 
of  messenger  on  bringing  up  answer, 

i.  250. 

by  defendant  prisoner  to  answer,  i.  245. 
plea,  when  put  in  on,  i.  231. 

(See  Answer.) 
Objections, 

to  master's  report,  ii.  164. 
form  of,  ii.  624. 

necessary  preliminary  to  exceptions, 
1    ii.  372. 
Office  Copy, 

answer,  effect  of  taking,  i.  196. 
bill,  when  dispensed  with,  i.  553. 
Officers  of  the  Court,  i.  9. 
Orders, 

of  February,  1807,  ii.  504. 

3d  April,  1828,  amended  23d  No- 

vember,  1831,  ii.  439. 
21st  December,  1833,  ii.  469. 
23d  February,  1837,  ii.  508  a. 
Papers,  Books,  SfC. 

deposit  of,  i.  661.  ii.  156. 
delivery  of  from  Master's  office,  ii.  157. 
Particulars  and  Conditions  of  Sale, 
of  an  estate,  ii.  173. 179. 
of  timber,  ii.  224. 
Parties  to  a  Bill,  i.  91. 

demurrer  for  want  of,  i.  203. 
Partition,  Bill  of, 

nature  and  object  of,  i.  477. 
interest  necessary  to  rile,  i.  478. 
Commission  of,  i.  479. 

commissioners,  i.  478,  479. 

defective  return  by,  i.  480,  481. 
return  of,  filing  and  confirming,  i. 

480. 
remedy,  where  return  defective,  i. 

481. 

costs  of,  i.  481,482. 
deed  of,  i.  480. 
Pauper, 

brought  up  on   habeas   for   want   of 

answer,  i.  176. 
amendment  or  dismission  of  bill  by,  i. 

554. 
fund,  part  of,  advanced  to  for  purposes 

of  suit,  i.  550.  ii.  81. 
solicitor  not  compelled  to  act  for,  i.  552. 
liabilities  and  privileges  of,  ib. 


Payment  of  Money, 
into  court,  i.  667. 
enforcing,  i.  669. 
enlarging  time  for,  i.  670. 
to  a  married  woman,  i.  671. 
out  of  court,  i.  670. 
Peers, 

enforcing  answer  against,  i.  120. 189. 
appearance     to     amended     bill,    i. 

121. 

decrees  and  orders,  i.  440. 
examination,  ii.  131. 
payment  of  money,  i.  670. 

costs,  i.  455. 

oath  of,  when  required,  i.  244. 
Personal  Estate, 

primary  fund  for  payment  of  debts,  ii. 

276. 

exemption  of,  ib. 
distribution  of,  regulated  by  domicil, 

ii.  351. 

attendance  before  the  Master  by  per- 
sons interested  in,  ii.  101. 
Petition,  i.  70. 

appeal  from  order  made  on,  ii.  36. 
distinction  between  applications  by  and 

on  motion,  i.  71. 
discharging  order  of  course  made  upon, 

i.  72. 
further  directions  when  accompanied 

by,  ib. 
of  course,  i.  73. 

order  upon  at  Rolls,  i.  75. 
filing,  i.  77. 
hearing,  i.  73.  76. 
preparing,  i.  73. 
presenting,  i.  74. 

to  review  Master's  report,  ii.  383.  385. 
special  petition,  i.  75. 
costs  of  appearing  on,  i.  76. 
money  paid  out  on,  i.  670. 
order  on,  form  of,  ii.  493. 
FORMS  OF, 

to  amended  bill. 

before  appearance,  ii.  587. 
after,  ib. 

after  answer,  ii.  588. 
by  adding  parties,  ib. 
and  to  answer  amendments  and 

exceptions  together,  ii.  589. 
on  payment  of  costs,  ii.  590. 
as  to  some  defendants,  without 

as  to  others,  ib. 
demurrer  filed  not  entered,  ii. 

591. 
not  set  down,  ii.  592. 

set  down,  ib. 
as  to  answers. 

for  commission  to  assign  guardian 
to  infant  defendant,  ii.  576. 
to  person  of  unsound  mind, 
ii.  575. 

affidavit  in  support,  ii. 
522. 
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to    lunatic     defendant    where 

committee  interested,  ii.  576. 

to  answer  cross  bill,  after  answer  to 

original  bill,  ii.  574. 
to  take  answer  without  oath  or  sig. 
nature,  ii.  580. 

of  guardian,  ii.  581. 
to  discharge  defendant  out  of  custody 

on  answering,  ii.  577. 
for  defendant  to  swear  answer  in  his 
own    language,    and    notary    to 
translate,  ii.  562. 
to    translate     answer    returned    in 

foreign  language,  ii.  583. 
to   transcribe   on  parchment  docu- 
ments returned  on  paper,  ii.  603. 
for  married  woman  to  answer  sepa- 
rate from  husband,  ii.  583. 
to  dissolve  injunction  on  coming  in 

of  answer,  ii.  579. 

to  refer  pleading  for  impertinence 
&c.  ii.  584. 
first  answer  for  insufficiency,  ii. 

585. 

second,  ib. 
third,  ii.  586. 
as  to  costs. 
for  solicitor  to  deliver  his  bill,  ii. 

600. 

to  tax  same,  ii.  602. 
payment  of  costs  of  taxation,  ii. 

603. 
to  tax  on  insufficient  examination, 

ii.597. 

on  bill  of  discovery,  ii.  598. 
for  commission    to    examine   wit- 
nesses, ii.  594. 
to  enlarge  return  of,  ii.  595. 
to  translate  depositions,  ii.  596. 
to  use  depositions  in  cross  cause,  ii. 

610. 

to  examine  a  defendant,  ij.  596. 
on  interrogatories  in  master's  office, 

ii.  609. 

a  witness  de  bene  esse,  ii.  578. 
by  plaintiff  to  dismiss  without  costs 

before  appearance,  ii.  599. 
with  costs  after  answer,  ib. 
without  costs  by  consent,  ii.  600. 
to  confirm  report,  nisi,  ii.  604. 
absolute  by  consent,  ii.  605. 
to  set  down  demurrer,  ii.  593. 
exceptions  to  master's  report,  ii. 

605. 

cause  on  further  directions,  ii.  606. 
to  come  on  with  exceptions,  ii. 

607. 
to  enter  decree  or  order,  nunc  pro 

tune,  ib. 
to  show  cause  against  a  decree,  ii. 

609. 

by  person  not  a  party  for  liberty  to 
except,  ii.  608. 


to  prove  exhibits,  viva  voce,  at  hear- 
ing,  ib. 

for  plaintiff  to  elect,  ii.  611. 

for  examiner  to  attend   at  King's 
Bench  to  examine  witness,  ib. 

for  leave  to  sue  in  forma  pauperis, 

ii.  573. 
affidavit  in  support,  ii.  522. 

for  clerk   in   court  to  attend  with 
records  on  indictment  for  perjury, 
ii.  579. 
Plaintiff, 

costs,  responsible  for,  i.  98. 

decree,  right  of  to  prosecute,  ii.  104. 

interest  of  all  plaintiffs  must  be  joint, 

i.  98. 
master's  office,  proceeding  in  on  part 

of,  ii.  104. 

name  used  as  without  authority,  i.  107. 
suit  by,  i.  98. 
Plea, 

allowance  of,  proceedings  consequent 

upon,  i.  236. 
amendment  of,  i.  238. 

effect  of  on,  i.  233. 
appeal  from  order  made  on,  ii.  38. 
distinguished  from  a  demurrer,  i.  218. 
double,  by  leave  of  court,  i.  217. 
good,  what  constitutes,  i.  216.  229. 
negative,  i.  228. 
to  bill  of  discovery  only,  i.  227. 
costs  of,  i.  236.  457. 
entering,  i.  233. 

effect  of  on  other  proceeding,  i.  239. 
filing,  i.  233. 

at  what  period  of  cause  allowed,  i. 

230. 

hearing,  i.  236. 
oath  to,  when  required,  i.  231. 

dispensed  with,  i.  232. 
overruling,    proceedings     consequent 

upon,  i.  237. 
preparing,  i.  230. 
replication  to,  i.  233. 
setting  down,  i.  234. 
signature  to  by  counsel,  i.  231. 

defendant,  i.  232. 
swearing,  i.  232. 
taking,  i.  233. 
of  an  award,  i.  224. 
in  bar  of  matters  of  record,  i.  223. 

in  pais,  i.  224. 
of  decree,  i.  221. 

fine,  i.  223. 

judgment,  i.  224. 
to  jurisdiction,  i.  218. 
of  outlawry,  i.  219. 
parties  for  want  of,  i.  225. 
to  the  person,  i.  219. 
of  purchase,  i.  226. 

recovery,  i.  223. 

release,  i.  225. 

suit  depending,  i.  22J2. 

statute,  i.  225. 
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will,  i.  225. 

by  infant  or  married  woman,  i.  232. 
Plea  and  Answer,  i.  228. 

exception  to  answer  coupled  with,  i. 
240. 


of  purchased  premises,  ii.  213, 
Power  of  Attorney,  ii.  401). 

form  of,  ii.  612. 
Prisoner, 

to  enforce  appearance  of,  i.  141. 

discharge  of,  i.  445. 

idiot  or  lunatic  unable  from  poverty  to 

employ  solicitor,  i.  553.  1 76. 
examined  as  a  witness,  i.  382. 
office  copy  bill  when  not  compelled  to 

take,  i.  553. 

under  criminal  sentence,  i.  179. 
confined  for  a  misdemeanor,  i.  179. 
costs  of  when  paid  out  of  suitor's  fund, 

i.  135. 
Pro  Confesso, 

appeal  against  decree  taken,  ii.  23. 
bill  taken  for  want  of  appearance  by 
1  Wm.  4,  c.  36,  i.  153. 

answer,!.  174.  180.  187. 
against  privileged  person,  i.  190. 
notwithstanding  amendment  of  bill  or 

insufficient  answer,  i.  195. 
on  motion,  i.  175. 
bill  of  discovery  taken,  i.  190. 
decree  and  proceedings  upon,  i.  155. 
when  evidence,  i.  351. 
answer,  liberty  to  file  after,  ii.  24. 
issue  taken,  ii.  31. 

distinction  between  so  taking  bills  of 
discovery   only,    and   bills  praying 
relief,  i.  191. 
Proceedings, 

staying  under  decree  or  order,  ii.  68. 
Production, 

of  deeds,  books,  and  papers,  with  the 
master,  ii.  155,  156. 

compelling,  ii.  157. 
Promissory  Note, 

debt  by,  how  claimed  in  master's  office, 

ii.  308. 

interest  on,  ib. 
Publication, 

enlarging,  i.  387. 
where  cross  bill  filed,  i.  388.  466. 
passing  before  decree,  i.  386. 
by  consent,  ib. 
after  decree,  ii.  153. 
effect  of,  on  setting  down  cause,  i.  401. 
Public  Office, 

business  of,  i.  12. 
clerk  of,  i.  18. 
Purchase, 

completion  of,  ii.  187. 
fees  payable  on,  ii.  182. 

altered  by  orders  of  February,  1837, 
ii.  (508  a.) 


MONEY, 

application  of,  purchaser  not  bound 

to  see  to,  ii.  196. 
motion  to  pay  in,  ii.  188. 
appearance  upon,  ii.  189. 
to  invest,  ib. 
order  to  pay  in,  ii.  191. 
investment  of,  ii.  194. 
interest  on,  ii.  190.  194. 

affidavit  of  amount  of,  ii.  19,4. 
exemption  from,  ii.  R)3. 
payment  into  court  of,  ib. 

out  of  court,  and  distribution  of, 

ii.  196. 

on  sale  of  timber,  ii.  228. 
to  enforce,  ii.  203. 
REPORT  OF,  ii.  184. 

confirmed    before    enforcement   of 

purchase,  ii.  201. 
confirming  and  filing,  ii.  185. 
order  nisi,  ib. 

absolute,  ii.  186. 
by  consent,  ii.  187. 
with  trust  property,  ii.  231. 
order  of  reference,  ib. 
report  upon,  ii.  234. 
Purchaser, 

compensation  to,  ii.  208. 

decree  for  sale,  irregularity  in,  effect 

of  on,  ii.  196.  206. 
distribution  of  purchase    money,  in 

what  case  prevented  by,  ii.  196. 
executors  of,  not  compelled  to  complete 

without  suit,  ii.  206. 
enforcing     completion    of    purchase 

against,  ii.  201. 

if  report  of  purchase  not  taken,  ii. 
201. 

taken,  but  not  filed,  ii.  207. 
filed  but  not  confirmed,  ii.  207. 
against  a  peer  or  member  of  parlia- 
ment, ii.  203. 

purchaser  of  several  lots,  ii.  209. 
insolvent  purchaser,  ii.  205. 
by  bill,  ii.  206. 
notice  to,  on  payment  out  of  court  of 

purchase  money,  ii.  196. 
possession  by,  of  an  annuity,  ii.  191. 
colliery,  ib. 
stock,  ib. 

of  purchased  property,  ii.  190. 
possession    by,  how  obtained   by,  ii. 
213. 

of,  when  complete  to  fix  him  with 
loss  or  damage  to  property,  ii.  188. 
rent  when  entitled  to,  ii.  189. 
sale  by,  at  a  profit  before  report  con- 
firmed, ii.  198. 
substituted,  ii.  197. 
Quaker, 

answer  of,  i.  263. 
caption  to,  form  of,  ii.  633. 
Real  Estates, 

when  assets,  ii.  279. 


738 


INDEX. 


Real  Estate — continued. 

persons  interested  in,  when  made  par- 

ties,  i.  93. 
allowed  to  attend   proceedings,  ii. 

101. 
Rebellion, 

commission  of,  i.  183.    (See  Commis- 
sion of  Rebellion.) 
Receiver, 

of  Indian  estate,  i.  629. 
•  lunati»  estate,  i.  630. 
mortgaged  premises,  i.  629. 531. 538. 
partnership  concern,  i,  629. 
who  may  act  as,  i.  633. 
account  of  bringing  in,  i.  645. 

passing,  i.  637.  641. 
after  death  of  receiver,  i.  644. 
affidavit  in  verification  of,  i.  643. 
right  of  parties  to  attend  on,  ii.  102. 
appointment  of,  i.  631. 
order  for,  i.  632. 
effect  of,  i.  632. 

attornment  by  tenant  to,  i.  636. 
balance  of,  paying  in,  i.  643.  646. 

investment  of,  i.  644. 
distraint  by,  i.  639. 
ejectment  by,  i.  638. 
letting  estate  by,  i.  639. 
liability  of  in  failure  of  banker,  i.  644. 
possession  of  not  to  be  disturbed,  i.  637. 

640. 
proposal  for  appointment  of,  i.  633. 

affidavit  in  support,  ib. 
recognizance  by,  i.  634,  635. 
enrolling  nunc  pro  tune,  i.  635. 
vacating,  i.  652. 
report  approving,  i.  634.  ii.  358. 
appointing,  i.  635. — ii.  358. 
of  passing  account  of,  i.  643.-ii.  358. 
sureties,  proceedings  against,  i.  646. 
Redeem,  Bill  to,  i.  545. 
by  whom,  i..  547. 

on  what  terms  by  mortgagor,  i.  546. 
after  what  time,  i.  545. 
dismission  of  bill,  effect  of  on,  i.  547. 
enlarging  time  to  pay  mortgage  money, 

ib. 

reference  under  statute,  i.  543. 
Recognizance, 

by  person  appointed  to  sell  timber,  and 

his  sureties,  ii.  224. 
purchaser  of  timber,  ii.  228. 

vacating,  ii.  229. 
receiver  and  his  sureties,  i.  634. 

vacating,  i.  652. 
debt  by,  priority  of,  ii.  297. 
when  it  becomes  a  record,  ib. 
Rf-Examination  ef  Witnesses,  i.  395. 
Reference  of  Decree  or  Order, 
to  the  master,  ii.  96. 
where  two  suits  are  for  the  same  ob- 
ject, i.  564. 

instituted  by  different  next  friend,  i 
565. 


report  upon,  i.  566. 
Registrar  of  Affidavits, 

abolished,  i.  39. 
Registrars, 

number  of,  i.  32. 
duties  of,  i.  34. 
salary  of,  i.  35. 
clerks  of,  ib. 

certificate  of,  when   required  by  ac- 
countant-general, i.  25. 
decrees  and  orders,  how  drawn  up  by, 

i.  35. 

Rehearing,  ii.  26.     (See  Appeal.) 
Relator, 

who  may  act  as,  i.  99. 
liabilities  of,  ib. 
Replication, 

to  answer,  i.  335. 

to  bill  of  revivor,  i.  523. 
effect  of  on  answer,  i.  335.  340. 
general  proceedings  in  the  cause, 

i.  336. 

filing,  i.  336. 
precedence  of,  to  notice  of  motion  to 

dismiss,  ib. 
withdrawing,  i.  15. 
plead,  i.  233. 
Report, 

body  and  schedules  of,  ii.  161.  344. 
framing  by  the  master,  ii.  162. 
balance  found  by,  ordered  to  be  paid  in 
notwithstanding  exceptions,  ii.  380. 
CONFIRMING,  ii.  357.  364. 
by  order  nisi,  ii.  358.  361. 
service  of,  ii.  362. 
obtained  by  a  party  about  to  file 

exceptions,  ii.  364. 
absolute,  ii.  358.  362.  364. 
by  petition    praying  consequential 

directions,  i.  359. 
consent,  or  after  bill  pro  confesso, 

ii.  360. 
effect  of  on,  further  directions,  ii. 

401. 

when  unnecessary,  ii.  359. 
DRAFT,  preparing,  ii.  161.  163. 
copy,  ii.  163. 
settlement  of,  ib. 

attendance  upon,  ii.  164. 
EXCEPTIONS  TO, 

by  whom  taken  and  within  what 

time,  ii.  370. 
when  after  confirmation  of  report, 

ii.  371. 
not  to  report  followed  by  an  order, 

while  such  order  stands,  ii.  378. 
of  good  title,  ii.  21 0.369. 
conveyance,  ii.  213. 
in  foreclosure  suit,  i.  380. 
for  irrelevancy,  ii.  370. 

reception  of  improper  evidence,  ii. 

372. 

Brief  on  hearing,  ii.  375,. 
costs  of,  ii.  381. 
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deposit  on,  ii.  382. 
filing,  ii.  373. 
hearing,  ii.  376. 

with  cause  on  further  directions,  ii. 

396.398. 

evidence  on,  ii.  377. 
overruled  or  allowed,  ii.  379. 

separate  when  necessary,  ii.  372. 
eetting  down,  ii.  373,  374. 
papers  left  on,ii.  376. 
signature  of  counsel  to,  ii.  373. 
Filing,  ii.  355. 
OBJECTIONS  TO, 

necessary  preliminary  to  exceptions, 

ii.164. 

variation  from  the  rule,  ii.  165. 167. 
preparation  of  and  proceedings  upon 

ii.  166. 
time  within  which  required  to  be 

left,  ib. 

allowed  or  disallowed,  ib. 
by  one  not  a  party,  ii.  167. 
in  what  brought  before  the  court  in 
the  following  report,  allowing  in- 
terrogatories, ii.  389. 
appointing  consignee,  ii.  385. 
guardian  for  maintenance,  ib. 
receiver,  ii.  383. 
trustees,  ii.  385. 
of  apportionment,  ii.  358. 
approving  a  conveyance,  ii.  390. 
as  to  contracts,  ii.  389. 
of  costs,  ii.  386. 
leases,  ii.  388. 
pleadings,  ii.  390. 
production  of  papers,  ii.  390. 
receiver's  account,  ii.  388. 
subsequent  interest,  ii.  358. 
title,  ii.  210.  380. 
petition  to  review,  ii.  368.  383. 
separate,  in  the  discretion  of  the  mas 

ter,  ii.  158. 

obtaining  and  costs,  ib. 
transcript  of,  ii.  164. 
warrant  on  preparing,  ii.  160. 
review,  ii.  107. 
to  settle,  ii.  J  63. 
show  cause,  ii.  159. 
sign,  ii.  164. 
Report  Office, 

master  of  abolished,  i.  36. 
Reports  and  Entries, 
master  of,  i.  36. 
Resale, 

provisions  for  by  conditions  of  sale,  ii 

176. 

under  what  circumstances  allowed,  ii 
204. 

after  biddings  openedj  ii.  249. 
steps  necessary  for,  ii.  215. 
Retainer, 

right  of  by  executor,  ii.  286.  283. 
Reversion, 


interest  on  purchase  money  for,  ii.  191. 
leview, 

bill  of,  ii.  48.    See  Bill  of  Review. 
warrant  to,  ii.  107. 
levivor, 

for  costs,  i.  518. 
bill  of,  i.  519. 
who  may  file,  i.  517. 
proceeding  upon,  i.  520. 
pro  confesso,  i.  521. 
order  to  revive,  i.  520,  521. 

if  not  obtained  by  plaintiff  in  revived 

suit,  i.  522. 

to  prevent  suit  being  revived,  i.  524. 
Rules, 

when  required  to  be  entered,  i.  385. 
entering,  i.  387. 

effect  of  commission  to  examine  wit- 
nesses obtained  by  defendant  on,  i. 
386. 
Sale, 

of  chambers,  ii.  230. 
old  materials,  ii.  220. 
timber,  ii.  222. 

order  for  and  proceeding  upon,  ii. 

222. 
particulars  and  conditions  of  sale,  ii. 

224. 
agreement  to  be  signed  at  sale  of,  ii. 

228. 

completion  of  purchase,  ib. 
by  private  contract,  ii.  217. 
in  the  country,  ii.  177. 
at  a  profit  before  purchase  confirmed, 

ii.  198. 

BEFORE  THE  MASTER,  ii.  168. 
advertisement  general  for,  ii.  172. 

peremptory,  ii»  179. 
attendance  at,  ii.  180. 
biddings  at,  ii.  180. 
Conditions  of,  ii.  173. 

where  title  defective,  ii.  174. 
timber  on  estate,  ii.  175. 
title  deeds  not  delivered  up,  ib. 
for  expenses  of  report  and  paying 
in  purchase  money,  and  reserv- 
ed bidding,  ii.  177. 
on  other  points,  ii.  176. 
settled  in  what  way,  ii.  177. 
conduct  of,  in  London  or  in  country,  ii. 

180. 
by  person  appointed  by  master,  ii. 

182. 

affidavit  made  by,  ii.  183. 
Decree  for,  directions  for,  ii.  169. 
if  estate  incumbered,   or    a  party 
wishes  to  bid,  ii.  169. 
for  reserved  bidding,  ii.  170. 
person  to  bid,  ii.  171. 
of  chattels,  ib. 
proceedings  in  pursuance  of,  iii 

172. 

deposit  on,  ii.  184. 
fees  payable  on,  ii.  182, 
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lotting  for,  ii.  174. 

particulars  of,  ii.  173. 
What  they  should  contain,  ii.  174. 
distribution  of,  ii.  179. 
reserved  bidding  on,  ii.  178. 
unsold  lots  at,  ii.  184. 
warrant  to  fix  day  of,  ii.  179. 
Scandal, 

what  is  scandalous,  i.  567. 
reference  for,  i.  569.  572. 
by  a  stranger,  i.  569. 
how  waived,  i.  570. 
costs  of,  i.  572,  573. 
effect  of,  on  injunction,  i.  574. 
Exceptions  for,  i.  571. 
referring,  i.  572. 
report  upon,  i.  573. 
exceptions  to  report  of,  i.  573,  574. 

costs  of,  i.  575. 

expunging,  i.  573. 

in  affidavit,  i.  570. 

pleadings,  ib. 

proceedings  in  master's  office,  i.  574> 
Sctretary, 

to  Lord  Chancellor,  principal,  i.  51. 

of  decrees  and  injunctions,  i.  53. 
Master  of  the  Rolls,  chief,  i.  54. 
under,  i.  55. 
of  causes,  i.  57. 
of  decrees  and  injunctions,  ib. 
Vice  Chancellor,  i.  58. 
Scgvcslration, 

powers  under,  i.  432. 
origin  of  writ,  i.  433. 
nature  and  effect  of  writ,  i.  434. 
against  a  defendant  in  Ireland,  ib. 
peer  or  member  of  parliament  for 
want  of  appearance,  i.  143. 
non-performance  of  a  decree  or 

order,  i.  440. 
corporation,  i.  443. 
on  mesne  process,  5.  437. 
to  enforce  decree,  and  ordef,  i.  432. 
abatement  of,  i.  437. 
conveyance  or  sale,  when  overreached 

by,  i.  436. 
effect  of  on  purchase,  pendente  lite,  i. 

435. 
remedy  for  insufficient  levy  under,  i. 

438. 

what  may  be  sold  under,  ii.  403. 
Sequeetr  atari, 

liabilities  and  powers  of,  i.  434. 

fees  to,  i.  436. 

examination  by,  i.  437. 

payment  of  money  into  court  by,  i. 

435. 
right  of  to  seize  books  and  papers,  i< 

445. 
subsequent  sequestra  tors  to  account 

from  first  sequestrator,  i.  436. 
Serjeant  at  Arms,  i.  53» 
return  of,  i.  185. 


time  within  which  bound  to  bring  up 

defendant  in  custody,  i.  182. 
consenting  to,  in  case  answer  not  filed, 

i.  163. 
Service, 

substituted,  of  process,  i.  445. 
Setting  down, 

appeal,  ii.  30. 
Cause — 

within  what  time,  i.  401. 
by  the  six  clerks,  i.  403. 
on  bill  and  answer,  i.  401. 
at  request  of  defendant,  i.  404. 
effect  of  replication  or  enlargement 
of  publication  on,  i.  401. 

abatement,  i.  403. 
before  one  judge  and  afterwards  before 

another  judge,  i.  402. 
demurrer,  i.  210. 

exceptions  to  general  report,  ii.  373. 
further  directions,  ii.  396. 
plea,  i.  234.  235. 
rehearing,  ii.  30. 
Sheriff, 

to  compel  him  to  return  process,  i.  138. 
Simple  Contract  Debt,  ii.  279.  299. 
Six  Clerks,  i.  42. 
Solicitor, 

ADMISSION  OF,  i.  681.  687. 

examination  previous  to,  i.  681. 
regulations  touching  the  same,  i. 

633. 

questions  as  to  due  service  to  be 
answered  by  clerk,  i.  685. 

solicitor  or  attorney,  i.  686. 
notice  as  to,  ii.  618. 
necessary  to  enable  attorney  to  prac- 
tice in  Chancery,  i.  689. 
articled  clerks  of,  i.  679. 
authority  necessary  to  institute  a  suit 

by,  ib. 

acting  for  opposite  party,  i.  678» 
business  of,  sale  of,  i.  679. 
certificate  taken  out  by,  i.  688. 
COSTS,  recovery  of  by,  i.  691. 
action  for,  i.  696. 

when  stayed,  i.  701. 
bill  of,  to  compel  delivery  of,  i.  704. 
taxation  of,  by  client,  i.  697.  700. 
right  to,  how  waived,  i.  698. 
order  of  course  for,  i.  701 . 
special  application  for,  i.  702. 
proceedings  upon,  i.  704. 
payment  of  how  enforced,  i.  708. 
jurisdiction  of  court  over,  i.  677. 

extends  to  representative  of,  ib. 
lien  of,  on  papers,  i.  692. 
fund  recovered,  i.  694. 
neglect  of,  remedy  for,  i.  679. 
notice  to,  effect  of,  when  acting  for 

both  parties,  i.  678. 
origin  of,  i.  676. 
production  of  deeds  by,  i.  677. 
order  by  in  creditor'n  suit,  ii.  410. 
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purchasing  from  his  client,  i.  678. 

re-admission  of,  i.  688. 

taxation,  costs  of,  i.  705. 
Special  Injunction,  i.  587.  593.      See  In. 

junction. 
Specific  Performance, 

bill  for,  0*09.     See  Bill  for  Specific 

Performance. 
Statute, 

merchant,  debt  by,  ii.  297. 

staple,  ib. 
Statutes, 

21  Jac.  1,  c.  16,  s.  3,  (oflimitation),  ii. 
314. 

9  &  10  Wm.  3,  c.  15,  (award),  ii.412. 

2  Geo.  2,  c.  23,  (taxation  of  solicitor's 
bill),  i.  702. 

36  Geo.  3,  c.  52,  (paying  legacy  to 
accountant-general),  i.  27. 

1  Wm.  4,  c.  22,  (commission  to  exa- 
mine witnesses),  i.  505. 

1  &  2  Wm.  4,  c.  58,)  (bill  of  interplea- 
der,) i.  476. 

1  Wm.  4,  c.  47,  rendering  estate  of 
trader  liable  to  simple  contract  debts, 
ii.  278. 

3  &  4  Wm.  4,  c.  104,  rendering  all 
estates,  &c.  ii.  279. 

3  &  4  Wm.  4,  c.  42,  s.  3,  (of  limita- 
tions), ii.  315. 

Staying  Proceedings,  ii.  68. 
Stock, 

transfer  of  into  court,  i.  23. 
Subpoena, 

to  appear  and  answer,  i.  110. 
appearance  to,  within  what  time  com- 
manded, i.  112. 

correction  of  mistake  in,  i.  115. 
endorsement  of,  i.  112. 
preparing,  i.  111. 
number  of  defendants  in  one  subpoena, 

ib. 

precipe  for,  i.  112. 
return  of,  i.  113. 

SEALING,  in  what  manner,  i.  112. 
not  before  bill  filed,  i,  110. 
exception  to  rule,  i.  110. 
SERVICE  OF,  affidavit,  ii.  514,  515. 
within  what  time  required,  i.  115. 
not  good  on  a  Sunday,  i.  116. 
in  what  cases  required,  i.  118. 
to  answer  amended  bill,  i.  116. 

cross  bill,  i.  461. 
on  guardian  of  infant,  i.  116. 

attorney    at    law    if    defendant 

abroad,  ib. 
defendant  out  of  the  jurisdiction, 

i.  121. 

substituted,  i.  116. 
cases  of,  i.  117. 

to  answer  amended  bill,  i.  309. 
ad  testificandum,  i.  379. 
disobedience  to,  i.  381. 

VOL.  n. 


for  costs,  i.  453. 

affidavit  of  service  of,  ii.  517. 
duces  tecum,  i.  380. 

when  deeds  to  be  proved  viva  voce, 

at  the  hearing,  i.  414. 
disobedience  to,  i.  381. 
to  name  clerk  in  court,  i.  446. 

attorney,  ib. 
hear  judgment,  i.  406. 

undertaking  to  appear  to,  i.  407. 
affidavit  of  service  of,  i.  408.  ii. 

515. 
service  of,  when  cause  set  down 

at  request  of  defendant,  i.  405. 
rejoin,  i.  337. 

effect  of  serving,  i.  338. 
obtaining  and  serving,  ib. 
when  unnecessary,  i.  386. 
show  cause,  i.  416. 
make  a  better  answer,  i.  119. 

FoRiMS  OF 

to  appear  and  answer,  ii.  487. 
rejoin,  ii.  488. 
hear  judgment,  ii.  489. 
for  costs,  ib. 
to  testify  viva  voce  in  court,  or  to 

testify  before  the  master,  ii.  490. 
ad  testificandum,  or  duces  tecum,  ii. 

490. 
to  show  cause  against  a  decree,  ii. 

491. 
Subpoena  Office, 

patentee  of,  abolished,  i.  39. 

duties  of,  by  whom  now  performed,  i. 

40. 

hour  of  attendance  at,  ib. 
Submission, 

to  answer  exceptions,  i.  282. 

costs  of,  ib. 
Sufficiency  of  Answer,  i.  286. 

(See  Answer.)  * 
Supplemental  Answer,  i.  269. 
Supplemental  Bill,  i.  525. 
when  necessary,  i.  526. 
preparing  and  framing,  and  parties  to, 

i.  527. 

demurrer  to,  i.  528. 
dispensed  with,  when  by  effect  of  new 

orders,  i.  529. 
by  a  creditor,  ii.  313. 
to  bring  next  of  kin  before  the  court, 

i.  97.— ii.  353. 

against  party  coming  within  jurisdic- 
tion after  decree,  ii.  73. 
in  nature  of  a  bill  of  review,  ii.  64. 
of  discovery,  i.  505. 
Suppression  of  Depositions,  \.  392. 
Sworn  Clerks  and  Waiting  Clerks,  i.  43, 

44. 

Taxation  of, 
agent's  bill,  i.  711. 

solicitor's  bill  under  the  statute,  i.  697. 
700. 
.  costs  of,  i.  705. 
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Tenant  for  Life, 

apportionment  of  rent  between,  and 
those  in  remainder,  i.  64!). 
annuities,  dividends,  and  interest, 

i.  G51. 
Title, 

abstract  of,  by  whom  prepared,  ii.  200. 
if  doubtful,  ii.  211. 

conditions  of  sale,  how  framed,  ii. 

174.  176. 
investigation  of,  ii.187. 

by  master  on  purchase  with  trust 

property,  ii.  233. 

reference  of,  before  decree,  i.  493. 
effect  of,  i.  494. 
report  upon,  i.  495. 

exceptions  to,  i.  496. 
after  decree,  ii.  202.  209. 
report  of,  ii.  210. 
proceeding  upon,  ii.  211. 
Title  Deeds, 

to  whom  delivered  on  a  purchase,  ii.  194. 
conditions  of  sale  as  to,  when  not  de- 
livered to  purchaser,  ii.  175. 

delivered  to  largest  purchaser,  ii. 

195. 

obtaining  from  master's  office  by  pur- 
chaser, ib. 
Timber, 

what  trees  regarded  as,  ii.  229 
conditions  of  sale  of,  ii.  175. 

when  sold  alone,  ii.  222. 
Time  to  Answer, 

orders  for,  abolished,  i.  160. 
to  plead,  answer,  or  demur,  to  original 
bill,  i.  160. 

amended  bill,  i.  161. 

when  no  further  answer  requi- 
red, ib. 

cross-bill,  i.  462. 
amended  bill,  i.  462. 
without  prejudice  to  injunction  or  revi- 

vor,  i.  161. 

excluded  where  defendant  in  contempt 
for  non-appearance,  ib. 

order  for  security  for  costs  obtain- 
ed, ib. 

for  feme  covert  to  answer  after  obtain- 
ing order  to  answer  separate,  i.  195. 
after  insufficient  answer,  i.  162. 
second  bill  after  dismission  of  first  bill, 

and  costs  thereof  not  paid,  i.  165. 
Special  Application  to  the  master  for, 

i.  163. 

by  defendant  in  contempt,  ib. 
by  peer  or  corporation,  i.  164. 
appeal  from  decision  of  the  master, 

i.  165. 
application  for,  to  the  court  in  certain 

cases,  ib. 

Transfer  of  Stock,  i.  23. 
Trial  of  an  Action  at  Law,  ii.  91. 

new  trial,  ii.  92. 
OF  AN  ISSUE,  ii.  81. 


application  to  stay,  ii.  82. 
new  trial,  ii.  84. 
Trustees, 

appointment  of,  ii.  353. 

attendance  of,  before  the  master,  right 

of,  ii.  102. 

allowance  to,  for  loss  of  time,  ii.  119. 
report  appointing,  ii.  354.  358. 
conveyance  to,  ii.  354. 
Trust-  Money, 

purchase  with,  ii.  231. 
Undertaking  to  speed,  i.  321. 

appear  at  hearing  of  a  cause,  i.  407. 
Vendor, 

owner  of  estate,  for  how  long  to  be 
affected  by  loss  or  damage,  ii.  188. 
conveyance,  perusal  of,  by,  ii.  194. 
solicitor  to,  duties  of  in  completing  a 

purchase,  ii.  200. 
Vice-Chancellor,  i.  8. 

secretary  of,  i.  58. 
Viva  Voce, 

what  can  be  so  proved,  i.  414. 
to  prove  deeds,  ib. 

examination  in  master's  office,  ii.  148. 
of  defendant  after  third  answer  re- 
ported insufficient,  i.  274. 
Wages, 

to  servants  and  labourers,  ii.  299. 
Waiting  Clerks,  i.  43,  44. 
Warden,  Deputy  of  the  Fleet,  i.  54. 
Warrant, 

to  consider  decree,  ii.  98. 

to  show  cause  against  issuing  warrant 

on  preparing  draft  report,  ii.  159. 
on  preparing  draft  report,  ii.  108.  160. 
to  settle  report,  ii.  163. 
to  sign  report,  service  of,  ii.  105.  108. 
review  report,  ii.  107. 
under  3  &  4  Win.  4,  c.  94.— i.  14.  ii. 

105. 

to  fix  day  of  sale,  ii.  179. 
examine  proof  sheet  of  particulars  and 

conditions  of  sale,  ii.  179. 
to  bring  in  examination,  ii.  127. 
discharge,  ii.  120. 
settle  interrogatories,  ii.  124. 
produce  books,  papers,  &c.  ii.  106. 155. 
have  conduct  of  a  cause,  ii.  312. 
on  leaving  further  evidence,  ii.  107. 
Warrants,  ii.  104. 
service  of,  ii.  105. 
proof  of,  ii.  107. 
are  all  peremptory,  ii.  106. 
attendance  upon,  ii.  100.  108. 
de  die  in  diem,  ii.  108. 
when  same  solicitor  employed  for 

two  or  more  parties,  ii.  1 08. 
proceeding  exparte  upon,  ii.  106. 
Wills, 

of  real  estates,  how  set  aside,  i.  3. 

evidence  in  support  of,  i.  346. 
when  required  to  be  produced  at  the 
hearing,  i.  415. 
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expense  of  proving  in  administration 

of  assets,  ii.  291. 
Witnesses, 

attendance  of,  to  compel,  i.  378. 381. 
be  cross  examined,  i.  382. 
to  prove  deeds  viva  voce,  i.  414. 
cross  examination  of,  i.  359.  371. 
evidence  of,  how  perpetuated,  i.  484. 
EXAMINATION  OF, 

who  may  be  examined  as,  i.  343. 
plaintiff,  i.  343. 
defendant,  i.  344. 
attorney,  i.  345. 
member  of  corporation,  i.  345. 
party  to  the  suit,  ii.  147. 
Before  Decree  by  the  examiner,  i. 

356. 

swearing,  i.  357. 
until  what  time,  i.  359. 
need  not  be  produced  at  seat  of 

clerk  in  court,  i.  41. 
before  commissioners,  i.  364. 

oath  administered  to  on,  i.  368. 
of  witness  confined  in  the  Fleet,  i. 


382. 
to  falsify  examination  pro  inter- 

esse  suo,  i.  452. 
as  to  credibility  of,  i.  341.  398. 

competency  of,  i.  341.  399. 
After  Decree, 

viva  voce  before  the  master,  ii. 

148. 

by  examiner  or  before  commis- 
sioners, ii.  151. 
to  prove  a  creditor's  charge,  ii. 

301. 
Witnesses, 

examination  of  de  bene  esse,  i.  506. 
expenses  of,  i.  379. 
privilege  of,  from  arrest,  i.  389. 
re-examination  of,  i.  395. 

after  decree,  ii.  42. 
Writ  of  Assistance,  i.  447. 

to  put  a  purchaser  in  possession,  ii.  214. 
Writ  of  Execution, 

of  a  decree  or  order,  i.  429. 
substituted  service  of,  i.  430. 
Writs, 

return  to,  ii.  631. 
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